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preface to the sixth edition 


The second World War has made a profound change both in 
the theory and in the practice of Government of States. Some 
of these changes have affected fundamentally the relation of 
citizens to the State, of groups within the State and between 
State and State. I have tried my level best to emphasise the 
recent change in the angle of vision in Politics and to indicate 
the actual changes which have taken place during the last war. 
As the League of Nations has ceased to function, the eleventh 
chapter of the last edition dealing with the subject has been 
omitted ; but a chapter (Chapter XXXVIII) on the World Order 
has been added towards the end of the book. In this chapter a 
fairly comprehensive and critical account of the United Nations 
Organisation has been given. The other notable additions in 
this edition are accounts of the working of the party system in 
India, federal and provincial finance, proposals of the Cabinet 
Mission regarding constitutional development of India, and 
schemes for improvement in the machinery of administration. 
The Constitutions of France, Germany and Italy are in a state 
of flux and as such an accurate description of the latest constitu- 
tional development in these countries cannot be given. 

The unprecedented calflmities which have fallen one after 
another on the City from which the book is published have stood 
the way of timely publication of this edition. On behalf of 
re publishers I offer an apology for the delay to all those who 
ave suffered inconvenience on account of lack of supply of this 
o.u^ in the market. 

The Index has been prepared by my son, Professor Bhakat 
’rasad Majumdar M.A. of the Bihar National College, Patna. 


B. B. Majumdar 



PREFACE TO THE FIRST EDITION 


In the age of absolutism Politics was the almost exclusive 
concern of princes alone. Now that the political power has 
been transferred fully or partially to the people, our college 
students do occupy the position, once filled up by the princes. 
As the princes of ancient India learnt Politics assiduously with a 
view to ensuring good government to the people, so should our 
college students, on whom rests the responsibility of creating 
enlightened public opinion, study the cardinal principles of the 
science of government. 

There is no dearth of excellent text books on the subject in the 
English language. But they have been all written for the use of 
students of the western world. Indian students do require books 
, which give illustration from facts known to them. They also 
Vant a thorough discussion of the political problems which are 
peculiar to our country. I have written this book with the object 
of making Political Science interesting and useful to the students 
of Indian Universities. There is not much that is original in it, 
except its distinctly Indian outlook. 


BankiDore. 


Biman Behari Majumdar 
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POLITICAL SCIENCE 

INTRODUCTION 

SCOPE AND NATURE OF POLITICAL SCIENCE 

I. Scope of Political Science 

Political Science is a study of society viewed from a special 
standpoint. Mankind is regarded in it as organised political 
units. Aristotle, the father of Polit ieal Science, truly observed 
that ‘‘man is by nature a political animal.” The gregarious 
nature of man, the economic advantages of co-operation as 
well as necessity for defence or attack brought the State into 
existence. “The State originated in the bare needs of life”, 
says Aristotle, “and continued in existence for the The s 
sake of a good life.” Rurke in his “Reflections on the «nd >*» 
French Revolution” observes that the State “is to na,ure 
be looked on with reverence ; because it is not a partnership in 
things subservient only to the gross animal existence of a 
temporary and perishable nature. J t. is a partnership in all 
science : a partnership in all *art ; a partnership m every virtue 
and in all perfection. As the ends of such a partnership cannot 
be obtained in many generations, it becomes a partnership not 
*only between those who are living, but between those who arc 
giving, those who are dead, and those who are to be born.” 

The first object of Political Science, is, therefore, to investigate 
into tlie nature of ihe state as the highest political agency for 
the realization of the common ends of society and to A gtndy of 
formulate the fundamental principles of state life. As wh»t the 
such, it must analyse the nature of the state, its 
organization, its relation to the individuals that compose it, 
and its relation to other states. These fundamental concepts 
of State can be determined only from a consideration of the 
actual world of states. Wherever there is a community, there 
must be Rome form of government which would exercise control 
and to which the bulk of the community would render 
obedience. The character of the controlling authority, its form 
and organization, has varied from age to age, from country to 
country. 

The second object of Political Science is, therefore, to enquire. 
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into the origin and development of political forms. The varying 
a stud of f° rms human organisation in which the element 
dynamic of social control is embodied are to be examined and 
c * r * c er analysed. Hence the brilliant German writer, Treits- 
chke, says, “First, it (Political Science) should aim to determine 
from a consideration of the actual w T orld of states the fundamental 
concepts of state ; second, it should consider historically what 
the people have chosen, what they have created and what they 
have attained in political life, and the reasons thereof.” Our 
study should be comparative and political. “The investigation of 
political science”, observes ])i. Leacock, “must be of a dynamic* 
and not of a static character.” It should not confine itself to a 
catalogue of the various forms of state which have existed, or to 
a description of the manner in which political institutions work. 
Political Science does not accept the existing order as a finality. 
Iff does not regard the present condition as static or stationary. 
It can never reach final conclusions, because the environment in 
which we live is constantly being changed. 

From a consideration of historical facts regarding the origin 
and development of the state and descriptive analysis of the 
existing political forms, Political Science should deduce, 
whft u Se° f as as possible, tlie laws of political growth and 
state should development. It should also undertake the politico- 
ethical discussion of what the state should be. It 
should determine historical laws and moral imperatives. It 
formulates the principles which should control the administration 
of political affairs and determine? the proper province and 
functions of government. 

Political Science consists, therefore, of three main subdivi- 
sions : (1) it is an analytical study of what the state is, (2) it is 
a study of a historical invent lgition of what the state has been* 
MsoSa?ion f an< * ^ ^ is an ethical discussion of what the state 
should be. Corresponding to these three subdivisions, 
are the three great topics with which Political Science is con- 
cerned ; state, government and law. As our concept of the 
State, is changing with the assumption of ever-increasing func- 
tions by it, the scope of Political Science is also being widened. 
It is now agreed that the subject-matter of Political Science is 
not only the State, but all forms of association in which men 
unite to avert common perils and serve collective needs. 

Jl II. Utility of Studying Political Science 

Political Science, being a part of the study of man, throws 
important light on the nature of man, acting in co-operation 
with his fellowmen within a community The object of all 
kn^fpjfdge is, to know Man. As political science reveals the 
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nature of man living in political society, it leads to the knowledge 
otthe Self. 

r The discussions regarding the nature of the state, principles 
of political obligation, comparative merits of different forms of 
government etc., are highly useful for training the intellect. 

„ * But the highest object of studying Political Science is neither 
to acquire metaphysical knowledge, nor to train a man in 
intellectual jugglery. Its aim is to better the lot of Rca | iiat | on 
man by helping nim to realise his political rights and oM>«tt«r 
obligations, by training the politicians into the art of 
statesmanship and by indicating the signs of transition of the 
national country-state into the world-state. 

Another great object of the study of Political Science is to 
formulaic a system of ideas which will warn people against the 
danger of bad doctrines. It is necessary to remember constantly 
that institutions, whether political, economic or religi- 
ous, exist for men and not men for institutions. If any ff^l *“*' rd 

set of doctrines declare that slavery is good for civiliza- 
tion, it is to be regarded as more dangerous than deadly poison. 
“It is of the nature of states, as of men,” writes E. H. Tawney, 
“to yield to the temptation to oppress, rob, and murder. It 
is not the mere commission of these crimes which is the 
symptom of the approach of spiritual death ; it is the assertion 
that, when committed for the advantage of the British Empire, 
the Nordic Eaee, the Catholic Church, or the International 
Proletariat, they are not crimes but virtues. In the collective 
affairs of mankind, bad doctrines arc always and everywhere 
more deadly than bad actions. The latter are the sins of the' 
wicked, the former of the good. The latter destroy life ; the 
former make it not worth while to live. In that sense, know- 
ledge is virtue, and the Scriptural admonition, ‘Fear not them 
that kill the body, but them that kill the soul’, is profound 
political wisdom.” 

III. Is ‘Political Science' really a Science ? 

« • The. claim of Political Science to the rank of science has 
been questioned .by some scholars One writer has gone so far 
as to observe that “the term ‘Political Science’ is a misnomer, 
because it cannot be a science and it deals with sub- 
jects other, than political”. The word ‘political’ is HaitiST 
derived from the Grpek word ‘Polis’ meaning" ft city ; * r ? 

and literally it means ‘pertaining to the problems of 
the city’. In a wider sense, the term ‘political’ refers to matter 
concerning the state. But at present, Political Science does“not 
coniine itself merely to a discussion of the problems of city-life, 
nor even to the affairs relating to the state. Its scope is be- 
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coming wider day by day. It has to deal with problems which 
fall within the jurisdiction of Biology, Psychology, Ethies, 
Beligion, Jurisprudence, Economics and Anthropology. Thus, 
the question of evolution of the State has to be studied with the 
help of History and Anthropology ; the nature of the state can 
be explained in the light of the knowledge of Biology and 
Psychology ; the political institutions of the present day are 
largely due to the economic forces. We have to take recourse 
to Ethics and Philosophy in order to understand the end or 
purpose of the State. The mere fact that one branch of learning 
has to borrow from the co-related branches does not make its 
claim to be regarded as a separate science invalid. Higher 
Physics can not be studied without the help of Mathematics, nor 
can investigations in Geology be carried without a knowledge of 
Chemistry. Nobody, however, would deny the claims of Physics 
or Geology to be regarded as separate subjects. * The reason why 
Political Science has to deal with subjects, not strictly pertaining 
to the State, is that the Social Sciences are inter-connected and 
one of its branches impinges on others. 


v ' The phenomena of the state are so vast and complex that it is 
difficult to apply to them the rigorous scientific methods of in- 
vestigation. It is not at all easy to formulate general 
sense* ?! it laws with regard to the complex actions and motives 

science ? °f ln en. The French savant, Auguste Comte, in his 

‘Positive Philosophy’ denied the claim of ‘Politics' to 
be ranked as a science on three grounds, viz.,’ (i) that its writers 
differ as to its methods of principles and conclusions ; (ii) that 
there is no continuity in its development ; and (iii) that it fails 
to supply materials out of which hypotheses may be built up. 
The exactness of physical sciences can not be expected in a 
social science. A physical science like Physics, Chemistry on 


A&tronomy deals with matter, which has no independent will of 
jts own. A chem ical element is exact ly the same all the world 
over ;„but a „ inaiy] iffers from anot her o n account of liisHwed ity 
and, environment. Natural processes a nd human efforts are 
constantly c han ging the e nvironme nt which furnishes the back- 
ground oLPolitical Science. In this cha n ging wor ld tfiere^cah 
hardly ex ist any politic al theory which may be true for gjl tim g, 
under all circumstances. " ‘ ~ 


7 * Then again, experiments cannot be carried out in the field 
of politics in the same way as it can be done with Physics and 
TTru wi tfriBnir Chemistry in the laboratories. We cannot, Jbr 
exam pl e > introduce elected Judiciary in one Provide 
r. and nominated Judiciary in another with a view to 
finding out which of these systems gives better result. We jcs&t* 
not set ufta Dictator over a country merely for the mfce pt 
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satisfying our intellectual curiosity as to whether this form of 
government would suit Indians. Jnspite of these difficulties, 
P olitical Science c an claim to be a seience f in the same sense that 
Lhere is a science of morals or a* science of Economics. Airthese 
subjects claim the rank of science because investigations with 
regard to their rglcvent facts are carried on with a 
scientific frame of mind. Jfacts nre Qhsmved^steina- ?“£ c t a h *£" b ‘ 
tieally, and ..tllfin.lhgge. aye _ co-ordinated, systematized ^ndficaiiy 
a nHclassified^ General law T s can be deduced from these 
I'arU*- This is why there is X eojiyeilHTr^r''Of”7)j)inioh that “the 
phenomena of the state present a certain connection or sequence 
which is the result of fixed laws, though less immutable, to be 
uire, than those of the physical world ; that these phenomena 
orm proper subjects of scientific investigation ; and that the laws 
tnd principles deducible therefrom are susceptible of application 
to the solution of concrete problems of the state.” 

^Ii the students of Political Science are denied the privilege of 
mkmg experiments in their own laboratories, they have got the 
acility for studying the thousands of experiments, 
vhioh are being carried out in the groat laboratory of Srnhhe. 
hfistorvj This is the laboratory which is referred to 
>V Prof. Gilchrist when he savs that “though the ex- 
perimental method as applied in Physics and Chemistry is in- ^ 
applicable, nevertheless there is a wide field of experimentation of 
a definite kind in Political Scienoe.Jjj Aristotle is said to have 
studied the working of 158 different constitutions which prevailed 
in the then known civilised <frorld and, from these, deduced certain 
general conclusions regarding the causes of revolution and the 
best of means of preventing it. A modern student of Political 
Science may study the history of the English Revolution of P)88, 
the French Revolution of 1ZS9 and the Russian Revolution of 
1917 and deduce from it the general laws which give rise to a 
revolution. He may enquire into the merits and defects of 
Dictatorship from the fate of the countries which had adopted 
this particular form of government in the past. He may form 
general laws ^ith reference to the conditions giving rise to an 
impartial and efficient judiciary from a study of the evil effects of 
elected Judiciary in the American states. Borne times conscious 
experiments are made in history with the help of the knowledge 
of Political Science. Lord Durham recommended the introduc- 
tion of responsible government in Canada as a remedy for the 
discontent and rebellion in that country. He adduced reasons 
from the well-known principles of Political Science and was able 
to persuade the governing class in England to concede self- 
government to Canada. The experiment has proved a great 
access. Liberal-minded Englishmen will do well if they make 
$ jjfmilar experiment in the case of India. 
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_ If a science is tlie product of a system of observati ons made o n 
a given order of ph^omena7PdTT^^ a science.^ In 

' Polities we have got a body of knowledge winch admits of st ate- 
ment tn general laws^_ Such laws are capable of "empirical ^veri- 
fication through historical studies. Bernard Shaw has rightly 
called political science as “the science by whieh^ilone civilization 
can be saved.” 


IV. The Methods of Political Science 


Kegaiding the methods ol enquiiv in Political Science an 
eminent writer lias observed that the investigations of Political 
Science must be ot a dynamic and not ol a static character. The 
static character ot investigation is content w ; ith analysing the 
status and structure of the state ah it is at any given 
nudy n *“ ic l )0int of * ,me Bnt such an analysis cannot warrant 
us any sale conclusion regarding the basis of Political 
life ol the future. The state is the product of social, cultural 
and economic enuronment. It is undergoing an unceasing change 
m accordance with the alterations in environment A student of 
Political Science, therefore, should attempt at the proper inter- 
pretation of these alterations ; he should notice the changes and 
their effects ; anal>se the existing institutions , and observe Hie 
tendencies ol tlie movements He should not only deal with the 
state as it is, but as it has been in tlie past, ami as it should lie 
m the future That is what is meaifi bv the dynamic character 
of investigation. 

Such ail investigation can be undertaken mainly wuh the help 
ot methods, known as comparative and historical. The com- 
parative method Jvis been used by Aristotle, who is said*, 
tivemithod h ave collected information about 158 constitutions 
trom which to draw his theories ; by Montesquieu* who 
applied himself to tlie study of political institutions belonging to 
societies of different historical types, and by Maine, tlie author 
of ‘Ancient Law.' The comparative method comprehends the 
six following logical processes accumulation, arrangement, 
classification, co-ordination, elimination and deduction. By 
using these processes we sift out what is common, and try to 
find out common causes and consequences. If we find that 
under certain circumstances, a certain institution occurs in the 
history of a large number of societies, we may expect that under 
similar circumstances it will probably occur in others also, though 
we may not have direct evidence of its actual occurrence. 

The comparative method, however, is to be used with great 
caution. In our effort to discover general principles we must 
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take into account the difference in moral, social, intellectual 
and economic condition of the two entities compared. Limiution 
Comparison between two communities having of the 
different economic backgrounds cannot give am me ° 
satisfactory and scientific conclusion. 

The historical method is really a particular form of compara- 
tive method. We can use historical facts only when we subject 
them to the processes of comparative method. Histori- 
cal facts, taken at random, cannot lead to any conclu- „eVhod CaI 
sion. According to Pollock, the historical method 
“seeks an explanation of what institutions are and are tending 
to he, more in the knowledge oi what they have been and how 
they came to lie what they are, then in the analysis ot them as 
they stand.” 

Jt is neither expedient nor always possible to adopt the 
experimental method in Political Science. New condition can 
not he arranged for introducing new laws and institu- Diffi lt , 
tions for the sake of satisfying the speculative curiosity of experi- 
of learned academicians. But as a matter of fact, ment,ng 
every government is making new experiments when it is adopting 
a new policj and enacting a new law. Students of political 
science may draw their own conclusions by watching the good or 
had effects of these new T laws. This process, thus becomes akin 
to the historical method. 


The comparative and historical methods are methods 
induction. But in Political Science the inductive method mjo 
he used in conjunction with the deductive method. 

The Deductive or Philosophical method has been used ^cthod ve 
by .Rousseau , Mill, Snlgwick and Bluntsclili. A student 
pf this method starts from some abstract original idea about 
human nature, and deduces from that idea the nature Combj 
of the* state, its aims, functions and possibilities. These non of 
theories are then harmonised and verified in the light mct ° 8 
of facts of histon . The right method in Political Science, is 
then, a blending of Comparative and Philosophical Methods. 


Mill discussed four methods of investigation viz., the chemi- 
cal or experimental, the geometrical or abstract, the physical or 
concrete deductive, and the historical. He rejected 
the experimental method on the ground that the ideal “/SlTSI 
conditions of the laboratory can never be obtained in 
Political enquiry. As circumstances can never be 
repeated, we can only judge of what has actually 
happened, and not venture into the region of “what might have 
been.” The geometric or abstract method draws inferences 
from some supposed axioms and does not care to verify them 
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with historical facts. So this is of little value to a student of 
Political Science. Mill advises the use of the concrete deductive 
(which is almost the same as Philosophic) and the historical 
methods. 

Many modern writers have undertaken the scientific study of 
the state from different points of view — such as Sociological, 
Biological, Psychological, Anthropological and Juridical. These 
writers do not employ new methods of investigation, but try to 
explain Political phenomena from the standpoint of their 
respective sciences and apply the laws and theories of these 
sciences to the interpretation of the state. So it is a mistake to 
say that there is sociological method or biological method of 
studying Political Science. 

V. The Relation of Political Science to Allied Sciences 

Political Science being the study of society from a particular 
standpoint, is closely related to other social sciences. Sociology 
is the name given to the study of all forms, civilised and 

uncivilised, of human association. As such it may be 
Soci *' said to be the root of all social sciences such as 

sciences 

Political Science, Economics, Social Anthropology, 
Religion, Ethics and Comparative Philology. Political Science 
again, is the parent of the sciences of Jurisprudence, Constitu- 
tional Law, Public Administration and Comparative Politics. 
This inter-relation of subjects may be shown- by the following 
diagram : # 


Sociology 

r r | -| 

Social Religion Political CumpaiaLn e Ethics Ecoiir 

Anthropology Science Philology 

■_ I • 

I i 1 ' ‘ i 

Jurisprudence Public Constitutional Comparati \ o 

Administration Law Politic** 

Sociology or the science of society deals with man in all 
his social relations. Its scope is so wide as to include legal and 
Politic* « coercive relationship of man with his fellows, as well 
as A he evo ^ ution and Status of customs, manners, 
religion and economic life. Political Science, is only 
that part of Social Science which treats of the foundations of 
the state and of the principles of Government. - 

Political Science is much narrower in scope than Sociolog y. 
The social relations with which Sociology is concerned may be 
repgious and commercial and as such world-wide in scope, 
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Political Science regards mankind as divided into organised 
political societies, each with its owm Government. Prof. Dunning 
points out that the entire field of primitive institutions, which 
do not manifest a political consciousness should be left 
to Sociology, while those institutions and theories Science 
winch are closely associated with manifestations of u?er n thS!n Cl> 
political consciousness should fall within the scope of Socio,ogy 
Political Science, Thus Political Science “begins much later 
with the life of the race than does Sociology.” Sociology and 
Political Science are contributory to each other. Political Science 
draws its knowledge of the origin of political authority and the 
laws of social control from Sociology ; while the latter derives 
its knowledge of organization and activities of the state from 
the former. 

A large part of the groundwork of Political Science is to he 
found m History. History of political institutions is a main 
branch of Political Science. History also furnishes to a large 
extent the materials for comparison and induction to a student 
of Political Science. Hence Lord Acton said : “The Hi#tory 
science of politics is the one science that is deposited furnishes 
by the stream of history like the grains of gold in the Poi?Hc“i to 
sands of a liver.” Political Science, m its turn, has Science 
much to give to History. With the help of Political Science 
History arrives at abstractions and laws. History would, there- 
fore, lose much of its significance without at least an uncon- 
scious political science. T^i story and Political Science are 

mutually contributory and complementary, “Politics are vulgar 0 , 
said Seeley, “when not liberalised by history, and history fades 
into more literature when it loses sight of its relation to politics.” 
The relation between the two subjects is expressed in the famous 
couplet— 

History without political science bears no fruit, 

Political science without history has no root. 

But not all history is past politics. Though history and 
politics are mutually interdependent, yet it would be wrong to 
say with Prof. Freeman that history is past politics or 
that politics is present history. History is a record of 
past events and movements and their causes and 
interrelations. We have “histories of everything from civilisation 
to coinage— histories of church doctrines, military tactics, 
language, painting, prostitution, and even of the devil.” 
It would be absurd to maintain that such “history” is “past 
politics.” 

As all history is not past politics, so all politics is not present 
history. Political Science is based not only on history but 
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also on ethical and psychological foundations. The abstract 
speculations regarding the nature of the state cannot 
Science^ be regarded as History. Using the logical terminology 
t«r h a£d rr °* P r °f- Leacock, we conclude, therefore, that “some 
Hi**ory han history is part of political science, the circles of 
their contents overlapping an area enclosed by each.” 

Some writers are of opinion that the principal problem of 
Political Science is to determine what ought to be so far as the 
constitution and functions of government are concerned, while 
history is concerned with what has been. 

The earlier writers of Economics considered their subject as a 
branch of the general science of the state. The modern writers, 
however, think that economics and politics are two independent 
but auxiliary social sciences. The fundamental bases of the two 
sciences stand in close relation to one another. Economics is 
concerned with the man’s social activity in production, distribu- 
tion and consumption of wealth. But production and distribu- 
tion are largely conditioned by the existing form of government. 
Influence of s y s ^ em production and distribution in Russia is 

Politic* on fundamentally different from that prevailing in 
conomic* because in England government protects and 

sanctions private property, while the Soviet Government does 
not. Conversely, political institutions are greatly affected by 
economic circumstances. The transition from monarchy to 
aristocracy or oligarchy is largely due to the growth of wealth 
amongst the nobles. The destruction of oligarchy and the growth 
of proletarian democracy may be traced to the Industrial Revo- 
lution and the appearance of the artisan class. Besides this 
similarity in fundamental bases, there are some specific subjects^ 
of inquiry which are common to both, such as taxation, currency, 
tariff, municipal or government ownership of public utilities etc.* 

Ethics deals with individual morality while Political Science 
deals with political morality or rights and obligations Yiaving 
political sanction. But both took their origin from custom and 
religion when men lived in groups. Later on, when civilisation 
developed, Ethics depended on social sanction, and Politics on 
Close r*i«* political sanction. But even now the relation between 
Ethfc* Uh ^ wo sc * ences vel T c l° se - “Moral ideas”, observes 

€ * Gettell, “when they become widespread and powerful, 
tend inevitably to be crystallized into law, since the same indivi- 
duals that form social standards are those that comprise the 
state.” Moreover, so far as Political Science deals with govern- 
ment, as it ought to be, it depends on Ethics to a large extent. 
The ultimate justification of the State lies in the fact that it 
promotes good life, and what is good life is to be judged from the 
ethical stand-point* 
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Social Psychology “is the science of the behaviour of the 
human animal in his social relationships.” As Politics is 
concerned with the play of individual minds, whether 
of the rulers or of the ruled, it is partly psychological, witfsociai 
Jurisprudence, Constitutional Law and Public Adminis- «nd C Law <y 
tration are but sub-divisions of Political Science, 
because the scope of the subjects fall within the jurisdiction of 
the science that attempts a complete explanation of state exis- 
tence and activities. 

There is some difference of opinion regarding the relation of 
International Law to Political Science. One school of writers 
regards International Law as a branch of Jurispru- 
dence, which is itself a subdivision of Political Science. 

Another school thinks that as it deals with the relation in 

of states with one another, it should be regarded as a sdinc? 1 
kindred subject. Leacock opines that “in measure as 
international relations develop in the fixity of a true international 
law, — a code enforced by a recognised authority — so does inter- 
national law become merged in the domain of political science.” 



CHAPTER, i 

NATURE OF THE STATE 

I. Essential Characteristics of the State 


Political Science, being the science of the State, must offer a 
clear and precise definition of the term ‘State’. It is all the more 
Th« term necessary because the term is popularly used with 
f sute' is considerable latitude. In phrases like “state aid to the 
loosely used p 00r >^ “state control of railroads or education” the 
idea of collective action of society through some special machi- 
nery as contra-distinguished from individual action is implied. 
In states having federal system of government, the term ‘State’ is 
used to designate both the federal union and its component 
parts. 

The state must be composed of the following factors : 


Four 
essential 
constituents 
of State 


Physical bases 

Political and 
Spiritual bases 


f I. Territory 
1 II. Population 
( III. Government 
i IY. Sovereignty 


Population, Territory, Government and Sovereignty— these 
four are “the essential constituent elements, political, physical, 
and spiritual of the Modern State.” 


Without territory there can be no state, in the modern sense 
of the term. In the primitive age, the pastoral tribes, having 
Territory somc kind of unity and organisation moved frou\ 
place to place. These can be hardly called states, 
because the idea of territorial sovereignty is firmly imbedded 
in present political thought. The Jews, under the influence 
of the recent Zionist movement, have got some sort of unity 
and organisation, but as they are scattered all over the world, 
they cannot be said to have formed a state. There, is no fixed 
limit, however, to the area over which the state should extend. 


Population is the first essential requisite of a state. An unin- 
PopuUtion habited portion of earth cannot by itself constitute a 
state. No limit can be laid down regarding the number 
of people a state should have. 

A people settled on a definite portion of earth’s surface cannot 
Government ^ orm a State without some political organisation to 
which they render habitual obedience. The Govern- 
ment is that agency through which collective will of the State 
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is expressed and enforced. Prof. Gidings has rightly observed 
that the State is the “chief progressive o rganis a 1 1 oh ^of ^civil 
society.” Government is the_ outward manifestation of the” State 
and as such is the organisation for the common purposes of the 
people. ~ 

It is the element of Sovereignty which differentiates the State 
from all other social organisations. Sovereignty means supremacy. 
The State is supreme both externally and internally. 

It does not admit the right of any other body or asso- Sovcrc,tfnty 
ciation to exercise the power of sovereignty within its territory 
or even to share with it the exercise of that power. 

The state may be now defined. ^Pre sident Wilso n offers the 
briefest possib le defi nition : “A state is a people organised for 
la w with in a definite Jterritpry.” This definition implies 
nil the four essential elements of the state. Population, Estate 00 
territory and organisation are explicitly mentioned and 
the term law implies sovereignty. The best definition, however, 
is that offered by Prof. Garner, because his definition clearly 
brings forth the physical, political and spiritual bases of the 
state. 

Prof.jGarner says : “The State, as a concept of Politica l 
Science and public law, is a community or pefsoinTThore or loss 
numerous, permanently occupying a definite portion Acomr _ 
of territory, independent or nearly so of external con- Henjive 

trol, and possessing an organised Govern ment to 

which the great b ody of inhabitants render habitual obedience. ”) 
From this detinition the constituent elements of the state appear 
to be following : First, a group of persons acting together for 
common purpose ; second, the permanent occupation of a definite 
portion of eaith’s surface which constitute the home of the 
Population ; third, complete or almost complete independence 
of foreign control. This third element requires some elucidation. 
We have shown above that complete independence of foreign 
authority is an essential characteristic of the state. But the 
League of Nations has recognised the British Dominions 
of Canada, Australia and South Africa as states, though the 
British Parliament is legally sovereign over each of them. 
The measure of control, exercised by the British Parliament 
is so small that the Dominions are nearly independent. So 
Prof. Garner has widened his definition of State in order to 
make it tally with the decision of the League of Nations. The 
fourth element, noticed by him is a common supreme authority 
or agency through which the collective will is expressed and 
enforced. 

Territory and population constitute the Physical bases of the 
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State 


authority sup] 
y ffhe term ‘£ 


state. Independence and common supreme authority form its 
Spiritual Political basis. The presence of a common purpose 
baiis of the amongst the population and the expression and enforce- 
ment of collective will through the common supreme 
supplies the spiritual or ethical basis of the state. 

‘State ’ is employed loosely to designate individua l 

members of 


rSpn- auto nomous provi nces, and also 
the areasj-uled by the In dian ^princes. The English, 
employment the French and the German languages have not in- 
! stete ,term ven ted political terminology for such subordinate 
bodies. The lack of proper terminology creates con- 
fusion. ^Students of political science should do well to bear in 

mind the fact that the c omponent units of federation iiBL iiot 

states in the scientific sense of the' term Thus the so-called 
sTates of New Turk, California, Neveda etc. are not really states, 
because they do not possess sovereignty. They are autonomous 
no doubt, but they cannot declare war or conclude peace as 
separate entities ; nor do they possess the rights of controlling 
the banking and monetary policies. Garner would allow them to 
call themselves as States. But Burge ss pr efers to designate th e 
individual members of federal unions as “commonweal ths” , and 
restncFsthe use of the term ‘state’, to fheTederatioh'lis" a whole. 


The ‘Indian States’ like Hyderabad, Kashmir, Baroda, Indore 
etc. are called states by courtesy. They do not possess sovere- 
ignty in as much as their foreign policy is entirely under the 
control of the British Indian Government. The" interference of 
the Viceroy in the internal administfation of the Indian States is 
also not unusual. International law does not recognise any of the 
Indian States as a sovereign body. 


II. Influence of Geographical Factors 

The greater portion of this book will be devoted to the 
explanation of political and ethical bases of the state. Now we 
take this opportunity to discuss the physical basis of the state. 
Territory and population, Nature and Man, constitute the 
physical basis of the State. For the sake of convenience wo 
shall take up in this section the consideration of the influence 
of territory on the origin and development of political institutions. 
The word territory is used here in the sense of physical 
environment. 

The physical environment may be subdivided into (1) the 
contour of the earth’s surface ; (2) climate ; (3) natural re- 

Phyiiui sources ; and (4) general aspect of nature. Each of 
environment these exercises tremendous influence on the social 
and political institutions of man. But man has also power to 
resist and overcome these influences. 
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The physical features of the world have marked off certain 
areas definitely as political units. The sea gives this political 
unity to Great Britain, the Alps to Italy, the Pyrenees Contourof 
to the Spanish Peninsula, the Himalayas to India, the'eerth” 
Where there is no such natural frontier, there we * urfaee 
notice a continual source of war and unrest. The age-long 
rivalry between Prance and Germany regarding the Rhine 
frontier is a case to the point. The size of the state too depends 
largely on geographical condition. Nature intended Greece and 
Switzerland to be seats of small states, while the Russian plain, 
the Chinese river valleys and the basin of the Mississippi are 
seats of states of vast extent. The outward expansion of state 
is sometimes influenced by the contour of the territory of 
the state. Thus Greece, with good harbours and numerous 
islands in the east, first came in conflict w’ith Persia and ulti- 
mately expanded towards the east. 

Extreme cold or extreme heat is not favourable to the 
growth of a state. All great states have arisen in 
areas where a temperate climate and moderate ,ma e 
amount of moisture are to be found. 

The areas where the horse, the cow and the sheep were 
found iu plenty, became seats of pastoral people. Only where 
the soil and climate were adapted to agriculture, men 
gave up the nomadic or semi-nomadic life and settled esourcM 
down permanently in one place. With the fixity of habitation 
began the organisation of •political' life. The transition from 
agricultural to industrial conditions lias been largely due to the 
presence of minerals, and especially coal and iron. The modern 
political predominance of England, Germany and the United 
States has been made possible by the presence of mineral 
wealth. 

The violent and terrible aspect of nature makes man depend 
more on imagination than on reason ; lacking self-reliance he 
turns for protection to a powerful man. Thus des- Genera , 
potism is said to be a normal feature of a country, »*pect. of 
where great mountains, mighty rivers, earthquakes “* nr * 
volcanoes form the back-ground of human life. Where there 
is no such awful phenomenon, moderation, reason, individualism 
are said to be developed and men adopt democratic form of 
government. 

But the claims of geographic influence are not certain and 
absolute. Awful aspect of Nature is said to contribute Limit . tion , 
to despotism ; but Wordsworth voices the popular belief - of the infiu- 
that love of freedom is associated with the sea and the ence 
mountains. 
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“Two voices are there, one is of the sea, 

One of the mountains, each a mighty voice 
In each from age to age thou did’st rejoice, 

They were thy chosen music, Liberty V’ 

Nothing succeeds like success. To-day the people of Europe 
and the United States of America have acquired ascendency in 
almost every sphere of life, and they are eager to prove that 
nature intended them to be supreme. Similarly, twenty-three 
hundred years ago the Greeks thought that they were the only 
people whom nature had, intended to make supreme over others. 
^ Thus wrote Aristotle : ‘( Tho se who live in a cold climate and 
in Northern Europe, air full of spirit, but wanting in intelligence 
and skill ; and therefore they keep their freedom, but have nc 
political organisation, and are incapable of ruling over others. 
Whereas the natives of Asia are intelligent . and inventive ; but 
they are wanting in .spirit, and therefore they are always in a 
state of subjection and slavery. But the Hellenic race, which 
is situated between them, is likewise intermediate in character, 
being high-spirited and also intelligent. Hence it continues free, 
and is the best preserved of any nation . ") 

The famous English writer. G. K. Chesterton, has shown that 
the influence of geographic environment may be pushed tc 
absurdity. He writes : “Thus Spaniards (it was said) 
critkUm 011 " are passionate because their country is hot ; Scandina- 
vians adventurous because their country is cold ; 
Englishmen naval because they are islanders ; Switzers free 
because they are mountainous. It is all very nice in its way. 
Only unfortunately I am quite certain that I could make up 
quite as long a list exactly contrary in argument, point-blank 
against the influence of their geographical environment. Thus^ 
Spaniards have discovered more continents than Scandinavians, 
because their hot climate discouraged them from exertion. Thus. 
Dutchmen have fought for their freedom quite as bravely a 1 
Switzers, because the Dutch have no mountains. Thus, pagan 
Greece and Home and many Mediterranean peoples have specially 
hated the sea, because they had the nicest sea to deal with, the 
easiest sea to manage.” We may add to this that modern science 
is making rapid conquest over nature and so the influence oi 
geography may be counteracted to a large extent. 

State and Government 

We have discussed the esssential attributes of the state. Now 
it is necessary to define and discuss some concepts, without ar 
understanding of which the activities of the state cannot b< 
described. 
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In order to understand some of the most fundamental questions 
q Political Science, it is first of all necessary to distinguish the 
state from Government. Failure to recognise this dis- 
.inction has led to grave errors in the past. J he term between^ 
State’ is an abstract one and it is possible to conceive G 0vet „ ro eni 
if it apart from the existence of any particular state, 
localise all states are alike in essence. But the terra Government 
s a concrete one and its forms vary according to the political con- 
ations prevailing in each state. t^SJat iL iithe^^n_cm- 
nunit v, politically organis ed, yvlukTIiovcxiunent^ jsJilOi'sncX&t 

through whMtheWiH of thejHatemjxpresseiaM 
■ealisaTT TheT^tafe possesses sovereig.it>, while Government 
injovs derivative power delegated to it by the state through . its 
constitution. The term ‘Government’ is narrower than the tern 
State'. All the citizens of a political community constitute 
he state but not the government. Territoriality is an essentia 
ittrihule of the state, but the term ‘Government has no reference 
o it The state possesses quality of permanence hut govern- 
„«t is im.»orL Ctan’cs i„ the form rfB-HPMtS 
nonarchy to oligar^jJOemo^^ 

35SGSifciriW^.!i-D?i, list jaumUa thestate But 


■onbEbilifinai cvoiivnmijo 

^thrmtsome kind of government no state can exist even f ** 
hort time. It is the government which carries oiu the functie 
,f t i u . s tat(\ The state is, "in its daily administration, simply the 
government. As there are different clas-.e, and economic interests 
n the state, the government may lie at the disposal of some one 
•lass or interest. Frequent struggle goes on between one section 
md another for the capture of governmental nower. 


An popular signification, Government means a special body of 
minsters in England, or in the provinces India. But in 
m ■ r. PiPiUlK the 811111 totfU — Ol 


niniRterftin ungiana, ui m r 1 '” , o1 nf 

thp t-irler sense. Government jneaM... the sum Connotation 

J^iTthe Covenmt 

riiTritl p'^vinfiia.l local 01’ coloniiLl — ^ 

S' thSrr^Iii^l^eE or the control of armed force , 
puisiative power or the means of making law ; financial powei 
? t S to extmet sufficient money from the comm»"£ 

nnStncWe the electomte too. "When the elect or«te tough 
■he suffrage, <= h< »r bT meum of the Initi.ti«e 

sh»™ SZmFZ 

it becomes a P ar 0 m c j a ] s known as the administration and 

— *-*» the 

task of amending the constitution. 
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We may now define Government, in the language of Dealey 
'Definition ^ the su m total of those^ organisation that exeir 
of Govern- cise or may exerciser the sovereign power s of the 
^ roen state/' 


IV. State, Community, Society, Association and Institution 

According to scientific terminology, Community is the widest 
of the terms used in the heading of this section. Every developed 
Community gives rise to an organised society. Within 
Community ^ organised society there exists a vast complex of 
Associations, Institutions ami Social Customs. The state is a 
particular form of Association. 

The term ‘Community’ Inis been defined by ,G. I). H. Co|e 
as “a complex 6T social life, a complex including a number of 
human beings living together under conditions of social relation- 
ship, bound together by a common, however constantly changing, 
stock of conventions, customs and traditions, and conscious to 
some extent of common social objects and interests/' Mac- 
Iver understands by a community an area of common life. This 
common life develops in some kind or degree distinctive common 
characteristics, manners, traditions, modes of speech etc. 
Members of a community may have common customs, common 
sentiments and common religion. The area of a community may 
be small like a clan, family or village, or it may spread over the 
whole world like the Christian or ^/osleni communities. There 
may be communities within a community. The Hindus form 
a community, lAt within it there is the community of ihe 
Bramhanas ; and again, amongst the Bramhanas the Bhumihar 
Bramhana community. Similarly, the Christians form one 
community, but the various Christian sects form commiufitieB 
by themselves. A community is not an institution or formal 
association but a centre of feeling. The feeling of ♦unity 
makes it easy for the members of a community to associate 
themselves together for the various purposes which they 
have in common. 

Society may lie defined as “the compex of organised associa- 
tions and institutions within a Community." But Maclver 
uses the term ‘Society’ in the most general sense. According to 
him it includes every kind of willed relationship of 
Society 1 ** inan to man > ar *d such community and associations 
are but special aspects of social life. Deliberateness 
and conscious activity form the essence of Society. A large 
number of men travelling by the same road or by the same train 
do not constitute a society, because they have no common plan or 
common will ; but a few students meeting once a month to hold 
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a debate may form a Debating Society. Society 
nity may be big or small. A society has no reference t o ~ uerm o nm 
occupation ; while territoriality is an essential mark of state. The 
term ‘{society* suggests not only the political relations by which 
men are bound together, but the whole range of human relations 
and collective activities. Society may be organised or un-organised ; 
but the state must have an organisation, namely, government. 
There existed and even now exist among the extremely back- 
ward parts of the world social groups which did not or do not 
know anything of the state. But a well-ordered society cannot 
exist without the state ; because it is the state which binds 
individuals to certain rules of outward conduct. But it should 
be clearly recognised that the state cannot regulate every form 
of social conduct. “There are social forms”, observes Maclver, 
“like the family or the church or the club, which owe # neither 
their origin nor their inspiration to the state ; and social forces 
like custom or competition, which the state may protect or 
modify, but certainly docs not create ; and social motives like 
friendship or jealousy which establish relationships too intimate 
and personal to be controlled by the great engine of the state.” 

The basis of association is the consciousness of a want requiring 
co-operative action for its satisfaction. An association may be 
defined in the words of Cole as “any group of persons 
pursuing a common purpose or system or aggregation A8,oc,at,on 
of purposes by a course of co-operative action extending beyond a 
single act, and for this purpose, agreeing together upon certain 
methods of procedure and laying down, in however rudimentary 
a form, rules for common action.” 

A University, a Trade Union, a Church is as much an 
association as the State. But there are points of fundamen- 
tal difference between the state and these other forms 
of association. A man is born in a slate ; he cannot between° n 
choos^ the state to which he is to belong just after his other form, 
birth. But he can make a choice of the Universities, jf 0 Aaaocit * 
Trade Unions or Churches to which he would like to be 
a member. He can become a member of many associations e.g., 
of two or three Universities or Trade Unions, but he must be a 
member of a single state. The area of a state is confined to a 
particular locality, but an association like the Roman Catholic 
Church or the Third Internationale covers the whole world. 
Other associations are not as permanent in character as the state. 
The utmost punishment which other associations can inflict 
is expulsion, but the state can even forfeit the life of a member. 
Voluntary associations thus lack the legal power of coercion— the 
power to command and enforce obedience — in short the power of 
Sovereignty, This is the most fundamental distinction. The 
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purpose of a voluntary association is limited to the pursuit of one 
or at most a few particular interests, whereas the state is 
concerned with a great and ever-increasing variety of interests. 
In short, it is charged with the care of general rather than 
particular interests. 

An association like a University is created by the state. A 
Trade Union grows up without the agency of Government 
indeed, but it can be dissolved by the state. A church 
( compuLcTry* ina Y be i )l ‘i°r in origin to the state, but it must be 
' tacitly or explicitly recognised by the state. A 
(potent •■•<>- church whose activity is detrimental to the interest of 
f8 SOT the state may be forcibly expelled from a state. Thus 
the state is an a ll -pc rvasive, compulsory, permanent and 
theoretically an omnipotent association, while other assTicTii- 
tio n s _ a*e J i mi ted in the ir scope, procedu r e and function. It is 
the state which upholds and enforces order amongst other 
associations within its boundary. 

According to legal theory the State is the sovereign association, 
normally supreme within a definite territory and over a complex 
of activities. But the juristic conception of the State 
ugSmheory is vague and abstract. It does not take into account 
practice the different kinds of social and individual forces 
which struggle to control the government vested with 
supreme legitimate power. Political scientists of the present 
day regard the state simply as an order in which there is super- 
ordination and subordination of individuals and groups to each 
other, and think of this order as obtained and maintained bv 
social power, operating in the name and with the title ol 
supreme authority. 

An Institution has been defined as “a recognised custom or 
form of social tradition or idea, manifested in and through 
institutions kuman heings either in their personal conduct and 
relationship or through organised groups or associa- 
tions.” Marriage, Monogamy, Monarchy, Peerage, Caste etc. 
are examples of Institution. They are, therefore, long established 
forms of social traditions. Their importance or usefulness lies 
in the fact that they maintain social stability by ensuring the 
continuance of social ideas or ideals. Except in the event 
of extreme idealism getting the upper hand, on account of the 
social institutions, social life flows easily. In course of ages and 
generations again, new institutions come into existence with the 
changing social order. In short, institutions though changeable 
have a long lease of life to run. 

V, State, People, Nation and Nationality 

f The concept of state is purely legal and political. A state has 
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a legal authority to enforce the people and a political organiza- 
tion through which that authority is expressed. A 
people, on the other hand, is mainly a racial or ethno- bctw^ ion 
logical concept. Common traditions, common origin 
and a consciousness of common interests are the basic 
considerations which go to make a people. A number of families 
happening to live together somewhere and developing some 
measure of friendship do not form a people. It is when they 
become welded together in a unity of culture and traditions 
that they constitute a people. 

According to Burgess, a people is defined as “a population 
having a common language and literature, a common tradition 
and history, common customs and a common cons- 
ciousness of rights and wrongs, inhabiting a territory £twM C n ,on 
of a geographic unity.” In the opinion of Gumplowicz N a ° t ?on* nd 
also the test of a people is “community of civilization.” 

Similarly, Bluntschli defines a people as “a union of masses of 
men of different occupations and social strata in a hereditary 
society of common spirit, feeling and race, bound together, 
especially by language and customs, in a common civilization 
which gives them a sense of unity and distinction from all 
Foreigners, quite apart from the bonds of the state.” 

A nation, on the other hand, is defined as an association of 
people of ethnic unity inhabiting a territory of a geographical 
unity. The German word ‘VoliE is usually translated Nafion 
into English as ‘people’, but it has got the same a lon 
political significance as the English word Nation. This similarity 
in meaning between the German word ‘Volk’ and the English 
concept ‘Nation’ is due to the respective interpretations of the 
two terms. Bluntschli observes that the chief point which 
listinguishes a nation from a people is that in it the community 
)1‘ rights is developed in a more marked degree and is raised to 
die p*)int of participation in the conduct of the state. So a nation 
s usually accompanied by statehood, whereas a people is not. 

But every nation is not invariably state, for there are states 
which comprise many nations and nationalities. In a state again, 
-here may be many peoples. Sometimes, again, a people may be 
denticrfl with a nation ; but in most cases a nation consists of 
ixan^p^ople. 

vJChe distinction between ‘ nationality’ and ‘nation ’, has been 

Irawn by Lord Bryce as follows : “A " nationality is a population 

leld together by certain ties, as for example, language 

bnd literature, ideas and customs and traditions, in such b*tw«i io, V 

i wise as to feel itself a coherent unity distinct from 

)ther populations similarly held together by like ties of 

heir own ; a nation is a nationality which has organized itself 
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into a political body either independent or desiring to be indepen- 
dent.” The distinction between nation and nationality, therefore* 
rests on the attainment of political organization. When a 
nationality attains political organization, i.e., becomes endowed 
with statehood, it emerges into a nation. ( A nationality is thus a 
nation im i naking-- a L deyeloping nation. ) ^ 

Nationality is a concept of purely subjective character. It is a 
Subjective spiritual sentiment arising among a group of persons 

Nationality w ^° 8 P ea k a common language, who cherish common 

a tone i y traditions, and who think that they constitute 

a distinct cultural society The sentiment of nationality is respon- 
sible for the desire in the group to control their own social life in 
religion, law and politics. “It implies”, observes Prof. Laski, “the 
sense of a special unity which marks off those who share in it 
from the rest of mankind. That unity is the outcome of a com- 
mon history, of victories won and traditions created by a corporate 
effort. There grows up a sense of kinship which binds men into 
oneness. They recognise their likeness, and emphasize their 
difference from other men.” 

Organic or Organismic Theory of the State 

We, have shown before that unity is the essential characteristic 
of the state. But different theories have been started regarding 
Different ^ le na, f ure an d degree of this unity. One school 

theories of writers, known as the monistic school, holds that the 

nature*of the individuals composing t»fy3 state are so completely 
merged in it that they have no separate existence at all. 
There is another opinion, known as the monadistic theory, which 
says that the individual is a self-contained unit and that the only 
bond of unity between state and individual is that of geography. 
Still another school, the duahstic, considers the relation of the* 
individual to society to be one of partial dependence. Finally, 
there is the organic theory of the state, which has found advo- 
cates from the earliest times. 

The theory which regards society as analogous in structure to a 
biological organism, and thinks that the relation of the individual 
to the whole mass is similar to that which exists 
2iVe^n a “of between the cell and organism of a living being, fs 
mic°hVo n ry known as the Organic theory jThe tendency of Greek 
political thought was to insist on the subordination of 
the individual to the state. In this sense, the political theory of 
Aristotle may be called organic. In the middle ages too various 
writers advocated this theory to show that there cannot be two 
heads in a body politic and as such either the Emperor or the 
Pope must be the head. But the elaboration of the theory and its 
express application to the problem of Government interference 
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ould be made only after the establishment of the evolutionary 
heory of the biological world in the nineteenth century. Amon gst 
he not able ady oc ates of this theory we may mention Herbert 
Tpencer English), Bluntschli (German), Auguste Comte (French)' 
«nd G umplowi cz (Polish). • ' " — 

These writers hold that there is a striking resemblance in ori- 
>in7~strnctiiYe and ‘Junction between" social body and' 'animal 
frganism? (1) Origin — Both the animal and social 
indies begin as germs and develop complex structures fimc.rUy 
laturally in course of time. (2) Structure — In both sutV«nj he 
here exist the sustaining system, the distributor}' Human .. 
ystem and the regulating system. “Just as the foreign ° r ani,m 
mbstances which sustain the animal determine the alimentary 
■anal, so the different minerals, animals and vegetables determine 
he form industrialism will take in a given community.” As 
here is the circulatory system in the Organic body, so there is 
ransportation in body politic The nervous and nervomotor 
ystem in the animal finds its parallel in the governmental 
nilitary system in the body politic. Bluntschli goes so far as to 
ittribute sexual qualities to the state which is masculine, while 
he Church is faminine. (8) Function— The most important and 
ruitful parallel between the two is to be found in function. As 
lands and feet are parts of the body, so the individual is the part 
J society. “As it is impossible to consider that the hand has 
eparate existence from that of the body, so it is impossible to 
ivorce the individual from society.” The individual exists in 
State, and the State exists inf he individual. 

The Organic theory about the nature of the State serves a 
aluable purpose by emphasising the essential unity of the State. 
?he individual is not an isolated entity but a social 
,nit ; and the state also depends on the individuals 
omposing it. The Organic theory thus clearly 
irings* before us the inter-dependence of the State and the 
ndividual. 

But Herbert Spencer has built up his individualistic political 
ihilosophy on the basis of the dissimilarity which he finds 
etween society and the animal organism. He observes s er . g 
hat consciousness in the animal is concentrated in a indiwdiui- 
nm.l l part of the aggregate ; while in social organism ' m 
t is diffused throughout the aggregate. Hence he concludes that 
ociety exists for the benefit of its members, and not its members 
or the benefit of the society. This conclusion denies the intrinsic 
elation of the individual to society, and thus deprives the 
Irganic theory of whatever merits it possesses. The other 
elects of the theory may be pointed out as follows. 

(d) It points out only an analogy, and analogy does not mean 
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identity. In the animal organism hands, feet or eyes cannot have 
separate will, but the will of the State is influenced and 
thc fe i C h‘ory largely determined by volitions of the individuals 
composing the state, (b) The activity of the members 
of an animal organism is wholly confined to the organism itself, 
but the existence and activities of the members of the state 
are not exhausted in the life and activity of the state. 
therc e is itBt * The state can control action only but not motives, (c) 
growth** e The constituents of the body politic move freely ffom 

place to place and their number may be arbitrarily 
added to or lessened ; but the members of an animal organism 
are permanently fixed, [d) Animal organism derive their life 
from pre-existing living beings, but the State does not and 
cannot obtain vitality from other political powers, (e) There 
is a danger too in following the organic analogy in the case of 
the State. In animal organism the laws of development are blindly 
and intuitively followed, [f we do not make efforts to better the 
organism of the State and depend on natural growth there will 
he no improvement. The growth of the state is, 
to a considerable extent at least, consciously felt, and 
the form of its organisation self-directed, (f) The 
Organic theon may prove to be positively mischievous 
either by emphasising on the . entii’e subordination of the 
individual to the State, or by giving too much stress on the 
independence of the individual of the State. Hence it is better 
to reject the analogy of the State to animal organism. 


Dangerous 
conclusions 
from the 
theory 


VII. Idea and Concept of the State 


German writers make a distinction between the concept and 
the idea of the state. They maintain that the concept of the 
State at any historical period is found in the common attribute* 
of the states actually existent. The idea of the state is the 
ideal of perfect form of which any actual state is only an approxi- 
mate realisation. Burgess further elucidates the distinction by 
observing that, “the idea of the state is the state perfect and 
complete ; the concept of the state is the state developing 

and approaching perfection With the progress of mankind 

and the development of the world the two will tend to become 
identical.” 


Different ages have got different ideals of the state. The 
Greeks thought the perfected form of city-state to be the ideal. 
The nineteenth century was inspired by the ideal of national 
state. The greatest thinkers of the present century aspire for 
a world-state, organised on federal principles. The ideal of a 
worldcstate is not a new one. Alexander the Great, the Boman 
Emperors, the Holy Boman Emperors, and Napoleon were all 
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haunted by this ideal. But they thought of realising this ideal 
by imposing their own will on the rest of the world. This gave 
rise to discontent amongst the subject peoples and brought about 
the ruin of their scheme. If the nation-states of the modern 
world ca'n, by any means, be federated together, each retaining 
its distinctive culture and civilisation, much of the misery of the 
world, due to war and economic rivalry, would come to an end. 
The League of Nations stood for this ideal ; lmt the European 
statesmen failed to show their sincerity of purpose in their 
attempts to realise it. 


realise it. 


The Basis of the State 


force as the 


There are two schools of thought regarding the basis or 
foundation of the State. (Hobbes, Bentham and Comte hold tha t, 
the State has originated -iu— f orce, h as b een developed T ^ o -j 
th roug h force a nd mainta ms—itself by fo rc e.) (Green, confijetingj 
the Idealist philosopher of England, maintai ns, on op “ J . 
the other hand, that ' will and not force is the basis of the State.* 
As the subject. is of fundamental importance, it is necessary 
to discuss it at some length. 

The French philosopher, Auguste Comte states that “force is 
the basis of every human society”. He pleads for a frank 
recognition of this fact, because, in his opinion, “Social science 
would remain for ever in the cloudland of metaphysics 
if we hesitated to adopt the principle of force as the 
basis of government.” He tries to prove his conten- 
tion by drawing upon History. He shows that in 
the early stage of human civilization social relations are 
determined by force. A powerful military leader places himself , 
► at the head of his own tribe and conquers other tribes. Conquest 
is the guiding aim of society. Production is undertaken to 
satisfy the hare needs, of physical life and the status of producers 
is slavery. In the next stage industries become diversified but 
they are pursued to promote military ends. The producers are 
no longer slaves, but they still remain politically unfree serfs. 
In the scientific and industrial stage the serfs become the factory 
workers, who are kept under subjection by the richer classes. 
Fear of being punished keeps men submissive to the authority 
of the state. 

The German writers and the Italian Fascists believe in force. 
Treitjschke indentified the state with power and 
moralized power by tlje assumption that it is the condi- th« 
tion of upholding* and spreading a national culture. The ) 

fSocinlictK nlflp hold that ‘the staff essentially a 

to keen the 


wjl 
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Truth 
underlying 
kht Force 
/theory 


The upholders of the theory of Force have exaggerated the 
claims of Force ; but there is some truth underlying their 
claims. Force has played a large part in bringing territories under 
the domination of particular states. It has enabled a 
class of conquerors to superimpose their will upon a 
conquered population. /Force has got to be used in, 
maintaining order within the state. There are people 
with anti-social tendencies m oven country and the Slate has^ 
to check them by means of force ^ In the existing State of 
international affairs, a Slate has to maintain army, navy, and 
air-force to repel foreign aggressions. Even Green admits Ihat 
force^ was a necessary factor in Ihg pioce&a by which states have 
been formed and translormetL He points out ‘the acquisition 
of military '"power “l)y a" tribal chieftain, the conquest of one 
tribe by another, the suppression of the independent prerogatives 
of families by a tyiaut which was the antecedent condition of 
the formation of stales in the ancient world, and the suppression 
of feudal prerogatives by the royal authority’ which gave rise to 
the modern State. As a matter of tact, the outlaid visible sign 
of a State is the presence of supreme coercive power. 


< 


But this does not mean that force is the basis of the state 
Force may have contributed to the formation of states hut it 
alone can not sustain a state tor any length of time. No State 
can exist ovei the whole of its teiritory on a basis of 
'can maintain pure coercion. “No State could maintain itself 
laser* fare* unless there were somewhere consent to its mainte- 
nance, at least among *a section of the population, 
and some positive will to sustain it against attack.” 


\QFhe State exercises force indeed, but that force is, according^ 
to Green, .the moral force The State uses force against its 
members to further the ireedom of its members. The object cf 
the State is to remove certain hindrances to freedom. In carry- 
Moni force ' n & 011 ^ this object it may use force against the* rebel, 
\by”he*st»tp ^ orce a g a i ns ^ the anarchist, force against tho parent 
\ * ** who does not send his children to school, or force 

against the employer who overworks employees in his factory 
or mine. Such a use of force js made with a view to furthering 
the freedom of the victims of force. The state exists to serve 
the common interest of all its members. The individnal obeys 
the State because without an authority embodied in civil 
institutions he would have no right at all. The State defines 
and harmonises the rights of men, already existing in families 
and tribes. 


Will or consent is the basis of the state, because in the 
idealist view, the state represents an idea of common good. It 
'isoqly as members of the state, which recognises common 
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interests and objects, that individuals come to have rights. 
“A state”, says Green, ‘‘presupposes other forms of community, 
'with the rights that arise out of them and only exists 
as sustaining, securing, and completing them. In order 
to make a state there must have been families of which of th * , 
the members recognised rights in each other (recognised 
in each other powers capable of direction by reference to a 
common good) ; there must further have been intercourse 
between families, or between tribes that have grown out of 
families, of which each in the same sense recognised rights in 
the other.. ..The rights recognised need definition and recognition 
in a general law. When such a general law has been arrived at, 
regulating the position of members of a family towards each other 
and the dealings of families or tribes with each other ; when it 
is voluntarily recognised by a community of families or tribes, 
and maintained by a power strong enough at once to enforce it 
within the community and to defend the integrity of the 
community against attacks from without, then the elementary 
state has been formed.” 



CHAPTER II 

TJEORIES OF ORIGIN OF STATE 

i. speculations about the Origin of the State 

The ongm of the state is obscuie, i hough the modem sciences 
ot Biology, Eihnologv and Anthmpnlogy have thiown much light 
on it (it is not possible to point out any defiintc period when the 
.state m ight. be sndjo have come into existence 
of p olitic al consuoubiiess aud evolution of poflFTTal oi^anisafjon 
aie the two essential lac tots ot the statej But the < ilcmilsiliTK os 
undei which jpnmitm men sinned ioi the hist time_thcsc w two 
essentials of stal e-life an vciledjaigely in the mists oi obsc ui ity _ 
jfence vaiious theoues >veie stai ted m different ages to explain 
the ougjn pi the state, Some theoiists held that the State ongi- 
nated tiom the divine will , some maintained that it was c leated 
by a contiact , some aigued that it was bought into existence b\ 
loice 01 cunning , and othcis tiaccd its beginning m the patn- 
aichal 01 matnaiclial 1 iriiil> ^AJJ__these speculations ai e ba sed on 
infeiences and gen ci all sat i oils None of these is accepted now <is 
valid \cfc a discussion about these theoues selves some veij 
mipoitant pui poses Fust, tliese theoues indicate the conditi ons 
and spmt ot the age in which they floinished "Political tliooues 
aie the outcome oi actual political conditions and as 
of^tudrlnK such then stud> is indispensable to histonc.il political 
surme Secondly, these theoues had immenselj in- 
fluenced political development Tlic Soc lal Conti act 
theory of Kousseau strengthened the belief in demo c nitie go\ein- tf 
iuent_ Thudlj, discussions of these thconcsThnnv Tight on Hie 
general concepts and problems of political science • 


(jb (I. The Theory of Divine Origin 


The oai best theon legaidmg the ongm of the state is that 
which attributes the establishment oi the state to God According 
to this theoiv, God 

peisous, who weie ms vlceLreratits on eaithy These 
vicegerents communicated the will of God to the people 
and exacted obedience lrom them. With the enforcement of 
order and obedience originated the state 


Sutement 
of the 


In the Santi Paivam of the Mahabharata we find that 
the people found anarchy intolerable and approached Goc 
lor relief. Gk>d appointed Manu to rule over them. Othei 
ouestores of the great ep c show that obedience to the king was 
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inculcated on the ground that the king has in him the higher 
essence of divinity. But at the same time the Santi 
Parvan (Oh. 92) lays down that it is the duty of the bSBS?S the 
people to kill a tyrant who transgresses Dharma. This 
proves that the Divine Right of kingship was not accep- 
ted by all schools of thought. But tire Divine Origin of State is 
not the same as the Divine Right of kings. In ancient India some 
thinkers, though not all, attributed the origin of state to the 
divine will or active intervention of God. The ancient Egyptians, 
Persians, Chinese and Japanese believed in the Divine Origin of 
State and in the divine right of kings. The Greeks regarded 
the state as natural and thus may be said to have believed it as 
a divine institution: Christianity strengthened the belief in the 
theory of Divine Origin. The following saying of St. Paul found 
favour with the Church Fathers— “Let every soul he subject 
unto the highest powers ; for there is no power but of God ; the 
powers that be, are ordained of God. Whosoever resisteth the 
power, resisteth the ordinance of God and they that resist shall 
receive to themselves damnation.” 


Jn the midd le a ges a great controversy arose 


between the 
anijfcKe" 


Pope 


In the 
Middle age* 


Papacy and the Holy Roman Empire. Both the 
Emperor claimed to be the vicegerent of God m tem- 
poral matters ami both defended the divine nature of 
the State. (L)urintr the Refo rma ti on. Luther, Zwimrli 
and. Calvin reiterated th e divine ori gi n of civil authority and th A 
necessify of the ci t izen ' s_obedi ence thereto^ .The divine origirw 
theory has practically become obsolete to-day, though its relic can 
still .he tracecTTn such expressions as : “By the Grace ol' God 
George VI iimg ol Great .Britain and Ireland, Emperor of India.’’ 


s. 


» The theory of Divine Origin of State gave rise to the doctrine 
of Divine Right of Kings . If God created the state and invested 
the k*ng with royal power, all persons succeeding to the office 
of the king may claim to govern wrong by right divine. J ames I 
of England was a stout defender of the divine right of Kings. 
He wrote a hook entitled “True Law of Free Monar- > 

chy” and in it he claimed,— “It is atheism and bias- omm °y 
phemy to dispute what God can do, so it is presumption l 

and high contempt in a subject to dispute what a king ' 

can do, or say that a king cannot do this or that.” Filmer in his 
“Patriarcha,” written in 1681, held almost similar views. The 
French writer Bousset also asserted that the king is ah image of 
the Majesty of God himself. CChe theory was discredited during 
the Frenc h 'Revolution, hut afte r the Revolutionary and Napo- 
kSIc~wawL the sov ereigns of Austria. Bussia ancfPrussia solemnly 
Btauwfed irt the famous treaty of the Holy Alliance that they IooSea 
npon thenfselves as being delegated by Providence to govern their 
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people^ (?he belief in the divinity of the King still persists 
among the simple folks of India and especially amongst the 
Nepalis. J 

It is true tha t the primitive people s believed and- still -haliava. 
in the supernatu ral power of the k ing. The king was very often 
- highest priest amongst primitive peoples. Meta- 
the^heory 0 * physically, it may be true that all power ultimately 
comes from God and that by Him is implanted in the 
nature of man the need and demand for the state. But the theory 
of divine origin of state fails to explain why in a particular com- 
munity a definite set of individuals should arrogate to themselves 
the right to rule. If becomes also difficult to explain the posi- 
tion of an elected president of a State with the help of the 
theory of divine origin. Moreover, the laws of God and the 
rules of morality havo their authority upon intentions rather 
than on outward acts. But the state deals with external action 
only. The theory makes the king all-powerful and unaccount- 
able to anybody and hence it is liable to prove dangerous some- 
times. Monarchy and not any other form of government is 
possible under this theory of divine origin. 

The separation of Chur ch and State contribu ted to the declin e 
of the theo ry of divine origin .of flie state. The state t gamc 
to be looked upon as a secular organisation^ But the chie f 
enemy" of the Divine theory was the Social Contract theory . 
SCauw* of The divine origin theory states that the state is 
(decline j »f ordained from above, ;yrd the people have no other 
1 * *° ty function than to render implicit obedience to the 
authority of the state. The Social Contract theory, 6n the 
othsr hand, emphasised the element of consent as the basis 
of the state. It showed the state to be a human contrivance, 
designed to maintain some vaguely defined pre-existing rights 
of man. The social contract theory, in its turn, has also been 
discarded as illogical and unhistorical, but no body now*a-days 
believes in thejtheory of divine origin. 

III. The Contract Theory 

The term ‘contrac t’ has been used in political theory in a 
double sense. First, it has been used as description of an 
agreement between rulers and subjects, according to Which the 
power of ruling is placed in particular hands. . The agreement 

^ 'may be called the ‘governmental compact? and by 

■Saw!" it the legitimacy of the existing governments is deter- 
3* mined. Secondly, contract means an agreement between 
. individuals of a particular community, aocordi^f tc 
f which such community first becomes politically orgam^f^Ir 

4-his KosrAATnent to be nolitieallv organised, there is- nn iww'.eiio.rv 
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reference to the mannei in which, or the peison by whom, the 
political power is to be exeicised This mai be called the Social 
Contract or Political Contract By it the origin of the State, 
that is, of the political power itself, is explained ^Logi cally. thf 
Social Conti actmust picccde the governmental con tiact, because 
unless a community is politically oigamscd.thcre c aniiot he any 
agreement icgai ding its foim ot government Bui in the histoiv 
of political theoij wo find that the gcweinnu nt il compaoi was 
enunciated befoie the Social Compact 


The essential ideas of all contiact ilieoi ios may he stated as 
lollows Tn the penod antec edent to the institution of govern* 
ment, man is found in the 1 ^tato of na tuie . un- 
contiolled by any laws of human imposition Man is 
guided by such legulations as aie supposed to bo 
piescnhed to him b\ natuie itseli These legulations *° ry ' 
aie, of couise, unwntten, and then spoil is spoken of as the law 
of natuie Lhffticnt theouita- have expies&ed diffeient ideas 
regarding the condition of man in t lie state of nature Some 
hold that Tt was too idyllic to last, otlieis think that it was too 
inconvenient to be toleiated , whatevc i might he the ease, man 
is led to substitute foi it a union with his fellowmen Each 
individual gives up now his isolation as ‘natuial individual, and 
secures in letuin the piotection of ill against ihe jiossiblc 
lapaeity ol each Hum vn law, now tikes the pluc of natuial 
law (The piocess by wlm h p ilitu al mtliontv is msf.it.ntgcl n 
accoi cflhg to this ThfOl y. v the dc lilic i.itc. and inlnnt..iy ■ ifjM' Vinent 
of the_ menihei s of th e community wlio. thio ngh the nistru- 
mgptality of a covenant, _ oi^aniyc the mselves iiy^r > a hodv 
polity.' 

Tlie idea ot basing the authenity ot lulexs upon an ongmal 
compact with then subjects is of vciy ancient origin We find 
a suggestion ofj.t ln^PJato^^ the Epuuiians developed Ear) 

Ft. "She Roman junsts nmveisally held that the powei hntory o( 
of the Empeioi jested witli an ongmal explic it or the rt,eory 


implicit consent of the populace' Feudal ism is also based upon 
the contract between the tenant. and his overloi cl ~ThiTme7Tiaeval 
ahd .early modem w ui ei s .gen ey al ly_t ook this view 

Up to the end of the XVIth century, society was held to he 
the product of instinctive sociability of man So the theory of 
social compact did not attract much attention Th^ 
first writer to make the id ea of an original socia «oeV»1 ry of 
compact a necessaiy ante cedent to the governmental ‘ eott|Wt<it 
— jact was Alflmsfasr who wrote _ at -lhe~ beginnmg of the 
Ith ce ntury TEe theory was developed bv Grotms and 
AmmSmT the greatest application which th e theory 

was from Hobbes, Locke and Roassean. 
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Application of the theory by Hobbes, Lodce 
and Rousseau 

(“With Rousseau”, observes Leacock, “th e d octrine o f Social 
Contract^ which in the hands of Hobbes was made a weapon of 
T oefence for abso lutism and w TnV~Tjc^ for 

uitfenmt \ constitutional limited monarchy, becomes the TmsisTiT 
t?on« P of U * ^u^iTTTvr” * ’ 1 This observation clearly brings 

the theory f or fh the different uses to which the theory may be 
put. Hobbes, pr i vate tutor of j Char les 1 1, published his Leviathan 
in 1651- yn order to def end m o narchial absolutism! '" jTock g, 
another Engli shman, published his Two Treatises of Civil Go vern- 
jment in 1690 in brff er To defer uT J the TRe v o lutio n settlement of 
J689. Roussoan, a citi zen uf Geneva,^ publ ishe d his ^Socia l 
Contract * i n 1762 in order to promulgate the th e;br\ r of popular 
sovereignty, Each of these illustrious writers imagined a stale 
pf nature and explained the need and character of the contract 
in a way, most suitable to arrive at the conclusion he wanted to 
maintain. 

According to Hobbes, the state of nature is one of unceasing 
strife. The competition between man and man for the means to 
gratify identical appetites ; the fear in each lest 
ijet«So?"of another surpasses him in power ; and the craving ior 
mbbm recognition as superior are the causes of strife. It is 
a state of “ contimial-fear and danger of violent d eathj and the 
life of man solitary, poor, na sty, brut ish and s hort, 1 ’ .Finding 
iHia condition of life unbearable man is , driven bv eviden t 
necessity to join himse lf with his fellows under sope common 
authority. Each individual lqakes a Covenant with his fellows 
ubder the following terms :^“I authorise, and give up my right 
of governing myself to this man m- to this assembly of inen, on 
this condition that thou give up thy right to him and authorise 
all his actions in like manner.” The consequences of this 
Covenant are that no breach of the original pact by the 
sovereign can he set up as a ground for its violation by the 
subject, for the sovereign is no party to the compact. ^8) Every 
act of disobedience by a subject is unjust, whatever be 

the ground alleged for the act. (8) There is no justification for 
resistence by the minority on the ground that it did not choofp 
the sovereign elected by the majority. Sovereignty, therefore, 
implies an absolute exemption from any resistance or inted£ir« 
once on the part of subjects. According to the theory. of HobWs 
tbe subjects can enjoy only those lights which the Wereign ms 
permitted and those which have not been expressly forbidden^ 
law. Prom the legal point of view he may be right ; bn£ ntimfTi 
politiea^, dogtrine gives rise to tyranny. The, People. WMm X 
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own admission , surre nd e red all then n t 
then desuo to pieserv e th emselves fi 


enjoy such things as aaeneeessaij _foi co mmmliony li ving. But 
fTThe "sovereign has absolute ly n o ch eck on h iy, authon ty, h e ma y 
ounce ossarilv take _aw ay (Tie life and piapeih ot his suhjectbT 
Insjiito of tins defat in his than v, Hobbes holds an eminent 


position in the domain of political philosopln becausp he was 
the fust English plnlosopliet to icugnac tin value ol social 


01 dei and discipline 


Hobbes’s the oiy is also attache! on the giound tint he failed 
to make i distinction between .the will of t he nilei nid the will 
of the Sta te Hobbes feaied that rebellion if, oust a 
paiticnbu mlci would lead to the desti action of the " ,cum 
State “He did not leibse that the loan ol government mav be 
changed without destiovnag the Stito and the existence of 
sovcieign power does not neccssanly mein the absolute authority 
of the paiticiilai poisons who exoicist it ’ * 

^To Locke the state of natme is not a state in whi ch men live 
in bmtisli iec ijuocal ho c tility, but one in which peace and leason 
pi e, vail I It is not a lawless slate (Tndei the law of Th 7, nt , r . ( 
latn ic men enjoy then nihna l ligh ts of life. 17beifjy pr*»«nonof 
an d pi ope , 1 t y yBul in the sta feTtfiiatliiV Then* is no 06 * * 

onifnon oigm foi the intei pic tation and execution of the law 
if natme Though this law r is map] ii U l in the hcailsofall 
non v< t diffeiences of lnfelligenc e ami conflicts ol mteiest will 
ausc cb putes So the nesessity foi oiganmng civil society 
an-es \ccoiding to Locke each individual contracts with each 
o unite into and constitute a comiminitv loi the puipose of 
neseLvmg life, liberty and piopeity The c nitiact involves an 
igiecment by each of the individual-, fo give up his natmal right 
if executing the law of natme and punishing offences against 
hat |jiw, but not all bis natmal lights as Jlobbos has descubed 
‘There and theie onlv”, says Locke, “is poblieal societv where 
■veiy one of the membeis hath quilted the natmal power, 
esigned it up into the hands of the community m all cases that 
■xclude lum not fiom appealing foi piotcction to the law 
•stabhshed by it ” This as the onginal social cofltiact , but it 
9 supplemented by anothci conti act, which may be teimed the 
[ovevnmental compact The second contract Is not expressly 
tated as such by Loeke,- but ifi Unplied by him The people 
iftyjng been organised into a civil society or commonwealth 
to have made anothei contract with the king (but accoid- 
m |o the interpretation of Eitchie, the king was not a party to 
iybovenant desonbed by Locke) Tho natuie of the second or 

Implied contract can be inferred from the following ohserva- 
ifwk of Lodb^ —"The legislative nower. constituted by thft 
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consent of the people, becomes the supreme power in the 
commonwealth, but is not arbitrary. It must be exercised as it 
is given, for the good of the subjects. Government is in the 
nature of a trust and embraces only such powers as are transfer- 
red at the time of the change from a state of nature. The 
Legislature must dispense Justice by standing laws and autho- 
rized judges ; no ma n can be 1 depnvcd of.his property without 
his consent, noroan tales’ be" levied without t_he_ consent nL-ihc 
vJiPopfe or their representatives.” At another place he observes : 
“The community perpetually retains a supremo power of saving 
themselves from the attempts and designs of anybody, even of 
their legislators, whenever they shall lie so foolish or so wicked 
as to lay and carry designs against the liberties and properties of 
the subject.” 

Locke’s merit lies. in lendeunghis theory a basis for re volu- 
tion and . democ racy . He limited the poweis of the government 
Criticism atu ^ rec °tt nise( l the value of the consent of the people. 

Locke however did not appreciate fully the signific- 
ance of legal sovereignty and failed to see that revolution, 
howeve^ desirable, is never legal 


^Rousseau conceives the state of nature to be one of idyHic 
felicity. Primitive man was unfettoied by the shackles of 
The inter- ^thoritylbntl fl oo to live Tils life without being bound 
Soummu ° f ^ artificial bonds oi Imman laws. But, as the mem- 
bers of the race inc tease, this primitive condition is 
found to be disadvantageous in many respects. *80 the men of 
the community “contracted” themselves out of the natural state 
into a civil state. The formula on winch civil society rests is, 
according to Rousseau, this — “Each of us puts into a single 
mass his person and all his power under the supreme direction 
of the general will ; and we lecoive a r a body each member as, 
an indivisible pait of the whole.” His exposition of the spirit 
and effect of the coil ti act is nor at all logical. Thus he argue** : — 

‘ Since each gives himself up to all, he gives himself up to nc 
one ; and as there is acquired over every associate the same 
right that is given up by himself, there is gamed the equivalent 
of what is lost, with greater power to preserve what is left.’ 
If a man gives up his all, how can he preserve “what is left” ? 


adopted Uig .method of Hobbes, b ut furiously enoug h 
grri v e d Ji t - fch e conclusions _of_Locke. He b orrowed from Hobbe s 
Wopimu'i the conception of sovereignty and fro m L ock e the 
conception of the ultimate .seat of authority 
Hobbes «ad combined the two and inado the great image of 
v sovereign people, “jjtrike the c rowned head” r observe s 

Moriey, 4 from that monstrous figure whi^h is the front” 
Ldtlath an^ and you have a frontspie ce tmk 
mil do exactly^weltjoOEZBoc^ Contract*. Like Hofclm 
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Rousseau believes in one contract only, and to this contract, 
Government was not a party. Again, like Hobbes, Rousseau 
imagines that the people surrendered by this contract all of 
their rights without any reservation. But whereas the surrender 
of rights is to the government in the theory of Hobbes, the 
people in Rousseau's theory make an absolute surrender of their 
rights to the community itself. Both the philosophers make 
the sovereign power absolute, indivisible and inalienable. Hobbes, ~ 
however, ^ confuses the State wi th the gov ernnieaL and v ests j 
absolute power in the latter. Rousseau make s a clear distinc- ( 
{Ton between the two and p laces the sovereign authority in the/ 
people. Rousseau believes that there can be no conflict between 
authority vested in the people as a whole and their liberty as 
individuals. Like Hobbes, Rousseau holds that the motive 
which impels i hcjO o. male .'.the; c u oESi&^ 

preservation and security, _ But there are certain important^ 
points of difference between Hob lies and Rousseau. ^Hobbes 
looks on man as essentially bad by nature, Rousseau thinks t 
them to be good. Rousseau describes the state of nature as a j 
state of peace, while to Hobbes it is a state of war. Rousseau 
believes that laws and institutions have depraved men, while 
Hobbes holds chat these have improved them. 

Locke inspired Rousseau with the theory of popular sove- 
reignty. “It was Locke”, writes Morlef, “whose Essay on 
Civil Government haunts us throughout the Social 
Contract, who had taught him that men are born free, ( 

equal and independent.” But Locke considered the ) 

vsovereign power to have been hold in reserve by the people* 
whereas Rousseau held that sovereignty is continually and 
► constantly exercised by them. Rousseau holds that a collective 
body is created by the contract. This body is called the State> 
&hen it is passive ; it is called Sovereign , when it is active ; and 
it is designated Power , when it is compared with others like itself. 
Rousseau made the State absolute by cutting off the idea of 
governmental compact from the contract theory. 

To Rousseau the General Will appeared to be the will of the 
community as a whole, and as such~s^ in 

all cases of conflict between one section and another, ) 

or between one person and another. This may be Shi?"* S 
true in theory, but in every day life we often notice J 

that the unrestricted power of the General Will does 
prove arbitrary and tyrannical to some sections of the community# 

V* Criticism of the Contract Theory 

The cont^0&mvy of fee origin of State helped , to usher ' In 
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the era of democracy by emphasizing the elements o£ ‘consent 


Value of the 
theory 


and will’ as the basis of government. It inspired men 
can choose the form of government under which they 


want to liv e^ The supreme value of Ihejheorv lie^ i_n showing 
that will and not force is tlie moral bxuu^ _ol political obl igation . 


^ But the the on is not only .unh ihtoiiCi.il. and illogical, but disc 
positively dangcious. (We do not know of any group ol savage 4 * 
without am knowledge ot political oigamsation sud- 
denly forming them 4 nlve«- by agreement into a body 
politicj Life in primitive society was communal m 
character. People weir bom to a pai ticular ^t.ihn or condifioi 
and had to spend his hie in th.it vei> station The rotino d ido.i 
.of contract nuuliL not Iijao entered Jhe mind ukihe 
icople *4lai]U' lias shew n that tlic piogxcss oi cniliLitiou — Inu 
Ueen Irom status to conti act The pumitive people^ I hoi cloi e 
could not liave Joimed themselves into a body pol itic 1>\ tin 
exercTsFbT their fiee choice. Tlie State has not been dohbeiateh 
TormecT by a foimal lesolution in an assembly. It has giowi 
from tiny beginnings m muse ol time. INIoieox ei , contra i i 
implies equahtv ol status between the diffeient persons wlio tool 
part in the contract But inequality m physical prowess anil 
moral authority wa*> more maikod in pinuitivo society than win I 
it is to-day 

'^Secondly, tlie thooij does not stand the test pi logic It then 
was no body politic lieloie the agreement was conclude d, Imw 
could the conti acting parties cLQ&te_a poljtical organi- 
satio n ° We know, indeed, that the Puritan emigrants 
of the Mayflower mated a slat c' by conti act, but tho> 
had the experience ot political organisation before then emigra- 
tion. They fouued a pane ulai state, but not tlie slate for tin 
first time in histoiy (The upholders oi tlie contract thorny state 
that there was hbritv m the state ol nature! .But “li bertyJRnpIiei 
rights, and rights ari\e not fr om ph ysical lo re? " but uom the 
pommon consciousness of common well-being.’ * But there cai 
bo no common consciousness il there had been no commoi 
organisation. Moreen ci, no contract can be made when there n 
no organisation charged with the duty of enforcing the terms of 
contract, ^iuch an organisation could jiot _havc exi sted in thj 
state of nature, and therefore, there could noit have been an> 
JjM ot contract^ in the state oQiatureTf ' 

'VBluntschli has pointed out that the social contract theory is, in 
the highest degree dangerous, since it makes the state and its 
institution^ the product of individual caprice*. Sue! 
vjunjtrou » vfl theory may Jead^ to a narchy . The state is not a 
mechanical contrivance, manufactured by the caprice 
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of the people, who took it into their head to create it by a con- 
tract. It is wrong to say that the supposed state of nature alone 
is natural and civil society is artificial. The activities of man 
which led to the formation of the state arc as natural as his life. 

^Ivant tried to give a new orientation to the social contract 
theory. According to him, the theory is not to be assumed as a 
historical fact, but is to be regarded as an ideal of Thc new \ 
social relations. But even in this sense, the theory is orientation j 
not tenable. The relation between the state and thc y an 
individual is not based on voluntary agreement, but on an indis- 
soluble and compulsory bond. Our social duties can not be 
measured exactly by the extent of benefit we receive from 
society. 

Causes of disappearance of the tjyeory 

The chief cause of disappearance of the Social Contract theory 
was thc realisation of its general unsound ness. It was recognised 
in the nineteenth century that the social contract theory is un- 
historical, illogical, and even dangerous. 

The rise of the histor ical, school of P olit ica l Science^gave a 
death blow to the thorny w hich wasa fig ment of i maginatio n"!)?" 
ingeneous u p holders of d ifferent political creeds. Montesquieu 
discarded thc assumption of a state of nature and of social contract 
md drew conclusions from observations and recorded history. 
The publication of his ‘^ Spirit of the ]>,w all in 1748 marked a 
change in political thinking. Burke and A ustin f o llow - 
ed the historical method i n Englan d. Tn thc second ^theory 
lalf of the last century Biology came to the aid of 
Pol i ti cal Sc i once . Ijarwin in h is “O rigin of Speci es’! applied thc 
theo ry of -ovohi turn . At thc present moment every department oi 
Knowledge, including Political Science, is studied from the evolu- 
tionary standpoint. Growth of knowledge and a clear perception 
)1‘ th# evolutionary process of Society have contributed to the 
lisappearance of the Social Contract theory 

Inspite of so many defects, the contract theory has rendered a 
valuable service by emphasising the element of consent as the 
>asis of civil society. It was a powerful instrument in 
Iriving out the doctrine of Divine Right of Kings and It#va,ue 
>he theory of class privileges from practical politics. The theory 
dearly brings before us the idea that the relation between rulers 
md subjects is one of reciprocal rights and obligations, ’and of 
>rotection and obedience. “Out of it there developed the doctrine 
hat kings who derived their authority from the people, were 
■©sponsible to them, and could be deposed for breaking the pact 
vhich they were assumed to have entered into at the time of 
heir coronation.” 
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„ -VI. Influence of Social Contract Theory 

Vfhe social contract theory has exerted great influence on actual 
political development. It was invented for establishing the right 
of resistance on the part of subjects to sovereigns, who proved 
extremely despotic. It sought to emphasise the obligations of 
monarchy to protect the life and property of subjects and to pro- 
i InipirM mote their happiness. In the modern world it was first 
y opposition held by the Huguenots in France and the Nether- 
^ to despots landers under the Spanish yoke. They sought, in this 
theory, their justification of the destruction of despotism. The 
English people made a n im por tant app l i cati on of this theory in 
the Conv enjajm- nf liiBSL whic h dethro ned James II, A resolution 
of the Convention asserted that James IT “having endeavoured to 
subvert the constitution of the kingdom by breaking the original 
contract between king and people... has abdicated the government 
and the throne is thereby vacant.” 

Rousseau’s ‘Social Contract’ was probably the most epoch- 
making book ever written, not so much in itself as in its 
influence upon the constitution-making which followed 
ami the nc k it. It was the literary fore-runner of the French and 
Revolutions American Revolutions. In 177(1 the Americans issued 
the Declaration of Independence which states — ‘that 
all men are created equal ; that they are endowed by their Creator 

with certain unalienable rights that to secure these rights, 

governments are instituted among men, denving.their just powers 
from the consent of the governed ; Uvat, whenever any form of 
government becomes destructive of these ends, it is the right of 
the people to alter or abolish it, and to institute a new 
government.” 

The French National Assembly of 1789 drew up the “Declara- 
tion of the Rights of Man and of Citizen” and it was saturated* 
with the dogmas of the contractual origin of stat^, of 
munition popular sovereignty and of individual rights. The 
th/peopie* influenc of the French Revolution was spread to the 
Netherlands, Italy and Spain and led to the deposition 
of legitimate rulers of these countries. Thus we find_ that the 
three great political revolutions of the world had been inspired 
by Social Contract theor y. 

implications of the theory in the modern federal constitutions 

The social contract theory exerted some influence on the 
formation of federal states like the United States of America. 
Independent units surrendered their sovereignty to the newly 
created Federal State with a view to promote greater happiness 
and to secure better defence. All functions essential to the very 
existence of the federal government and all matters of common 
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interest were assigned to the federal government. The compo- 
nent nmts retained those functions which were of local interest 
and importance. But the analogy between the social contract 
theory and the process of formation of federal states must not 
ie carried too far. No new state can be created by a compact 
among states. By a contrac t”, observes Garner, “it is inmnssiblo 
~iL9_ the contracting parties : benep 
.a, Hniopjm^ bjtsis could be no thing m or e than n. can* 

lederation of stat es. 


VII. The Patriarchal and Matriarchal Theory 

“The patriarchal theory of society”, observes Maine, “is the 
theory of its origin in separate families, held together by the 
authority and protection of the eldest valid male ascendant.” 
From an examination of the ancient laws of the 
Romans, Hindus and Slavonians, Maine found out 
that the eldest male parent exercised absolutely * ** * *° ry 
supreme power, extending to life and death, over his children as 
well as his slaves. Through the marriage of children new families 
are founded, but the authority of the father of the first family is 
acknowledged by all his descendants. On his death, authority 
passes (o the eldest male ascendant. The tie that bound the 
members of a primitive community together was a consciousness 
of kinship and common descent. In some cases adoption had 
been taken recourse to, but adoption was a legal fiction to <dve 
the colouring of kinship. * tv 

The conclusion to which Maine arrives is as follows : “The 

elementary group is the family connected by common subjection 
to the highest male ascendant. The aggregation of 
Families forms the Gens or House. The aggregation of ot «* 
bouses makes the tribe. The aggregation of tribes cons- pre, " ,t “ , ‘ on 
Jitutes'the commonwealth.” He further asserts that the inde- 
pendent group formed by the development of the patriarchal 
Family was normally governed by the. “eldest male of the oldest 
ine” representing the “common ancestor of all the free kinsmen.” 
Sidgwick points out that the idea of representation- is too artificial 

0 be grasped by early societies. The fittest member of the clan 
uust have been elected to rule. 

The French jurist Duguit has lent his support to this theory 

1 recent times. He says : — “He (the male parent) is 
be natural chief, the governor of the little state of 

'hich the members of the family are the governed. *** * y 
’he ancient city was merely a union of families in which political 
ower belonged to the father.” 

McLenan, Morgan and Jenks have made .researches into 
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primitive society and have come to the conclusion that Maine’s 

Defects of theorv kicks historical proof to substantiate it The 

ch«i theory* P a ^ lia,(, ^ a l family existed in early Rome indeed, hut no 

c * eory evidence ot Patna Potestas (unlimited powoi ot the 

father ovoi even membei ot his household) c in he found in the 
primitive Hcbiou lamilv, intiieetem amongst the eul\ (leimms 

Matriarchal Theory 

Me Renan has found evidence of the existence ot matiiauhal 
family founded on kinship thiongh lnnaies, and he thinks that 
it w is iht matuaiclial bandy wliuh latei on developtd 
Jr f, t b o e &miYy mto the patiuithal state Jenhs holds that the pun css 
of development of society is just the ltveise of whit 
Maine conceived it to lx \ccoiding to him “the tube is the 
oldest as it is the pnmaiy gioup in time if hieaksup into dans 
these in turn bieak up into households and ultimately these ait 
dissolved, loax ing the lndividuil mtmbtis to constitute the units 
of society ” 

Both the matiiaidul mil the patuaiolial theones lit k 
histoneal pioof of then hiin< unnei sally picvalent Moioovei, 
it is impossible to believe that the sf itc dev doped 
betw"S ce thiough the cnl liniment and expansion c>f eithei 
l*“e ,,nd *be niatmichal 01 the patmrclnl typi ot tiinilv Pint 
(lainei vusdv lenmks “The fumlv md the st.ie 
aie total Iv difltienf in tsstnee, 01 puns it ion, I uni turns md 
purpose, and time is little ica<-on to suppou that one should 
have developed out ot tin otlm 01 *li Lt thou should havi lxm 
any connection between them In the i umlv the location of 
authority is natui il Imt in the s(aie it is one ol drone \piin, 
saboidination is the pimciple it tlx Jainilv, cipialitv that ol 
the state So the pitiiaidnl 01 mituaiclial theoiv doc, not 
help ns much in inning >1 tin fine genesis ot the tvtc 0 

VIII The Force Theory 


( Some wide is have used Hit theory of four both .is a liis toi teal 
.rnfe iliLetaii'jUjii.llH' o ngin and dc vel oiune iTt of the st ifr and -is 
jr rational justification ot itsbeiug jHistoiually it traces 
?ute"n°w«t the beginning of the state to compulsion and aggie- 
cSnqntat ssien, to the caption and enslavement ot the weak bv 
the stiong When a vie tonous wav-leader continued to 
maintain his influence and powci even during peace, the state 
came into existence The stionger tribe then subjugated the 
weaker; the tribe expanded into kingdom, and the kingdom 
ultimately expanded into the empire by the same process 

The theoiv of force as the origin and basis of the state was 
held by theologians of the Middle Ages, who were bent upon 
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proving the moral superiority of the Church over the state, 
based upon mere brute force. Karl Marx, Engels and 
other _...w.d ters__of_the Germ an s ocialistic gr o up hold bSev«*i« S 
essentially^ the force theory', in a slightly different ggff ( 
Torpi. They assert that the growth of the state has **** J 
been marked by the process of aggressive exploitation, by means 
of which a part of the community has succeeded in defrauding 
their fellows of the just reward of their labour. ^According to 
Lenin, the State is th ejjroduct of the irr econc ilability of antago- 
nism between t he different, classes in society. It is the instrument 
of exploitation in the hands of the capitalists who rule over 
the majority of the population. “It is”, as Lenin puts it in a 
quotation from Engels, “a product of society at a certain stage 
of development ; it is an admission that this society has become 
entangled in an insoluble contradiction with itself, that it is 
cleft into irreconcilable antagonisms, classes with conflicting 
economic interests, might not consume themselves and society 
in sterile struggle, a power apparently standing above society 
became necessary for the purpose of moderating the conflict and 
keeping it within the bounds of ‘order’ ; and this power, arising 
out of society, but placing itself above it, and increasingly 
alienating itself from it, is the State.” The theory of force has 
also been used as a moral justification of the state. General/ 
Von Bernhardi says : “Might is the supreme right, and the disputed 
as to what is right is decided by the arbitrament of war. Warl 
gives a biologically just decision, since its decisions rest on the-' 
very nature of things.” t 

Bluntschli points out that the theory of force has “a residium 
of truth since it makes prominent one element which is indis- 
pensable to the state, namely force, and has a certain justification 
as against the opposed theory (that of contract) which bases 
the state upon the arbitrary will of individuals and 
leads logically to political impotence.” We have no 
hesit&tion in admitting that force is indisnensa blejS-. 
th e state, that fo rc e h as given rise to many ki n gdoms and empires, 
but to point out force to be the sole controlling' 7ac tor Tn the 
creation pf the state is palpably wrong . The great English 
philosopher, ^rH. Green, maintains that it is not coercive power 
as such but coercive power exercised according to law, written or 
unwritten, for a maintenance of the existing rights of the citizens 
from external and internal invasion that makes a state. The power 
of the State can be ‘tamed* by investing the common citizen with 
the right to vote and to participate in the affairs of government. 

The True Theory of Origin of the State — 

The Historical or Evolutionary Theory 

Having discussed the various theories of the origin of the state, 
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Prof. Garner com es to the nonuluaio a that (‘the state is neither 
the handiwork of God, northe.rcsult q£ superior physic al force , 
«»» npr the creation. of reso lut ion or convention, nor a. mere 
r»«u*t of expansion of the family.’.’) in the criticism of the 
•MKb'aftcr theories referred to aboVe, we have already shown 
convenience ^ 0 f observation. Here wo shall simply 

quote a remark of John Morloy to indicate the true origin of 
the state. (‘‘ The ground and origin o f society is not _a_ compact ; 
that nevep existed in any known case, an d never was a cond ition 
l 4 t>f obligation either in primitive or developed societies either 
between subjects and sovereign, o.rbetween the equal members of 
& sovereign body. The true ground is the acceptance of conditions 
which caine into existence by the sociabilityjnherent in man, and 
were” developed by man's spontaneous search after convenience.” 


The origin o f the state, then, is to be traced to the instinct' 
and reasoning faculty of man. The state is based on the 
~~~~~ gregarious instinct, but in its later history, there is_ 
dcIireVor* the superaddition of reason. As Dr. Woodrow Wilson 
***** observes, — “Although no system of law or of social 

order was ever made out of hand by any one man, government 
was not at all a mere spontaneous growth.” Deliberate choice 
has always played a part in its development. It was not, on 
the one hand, given to man ready-made by God, nor was it, 
on the other hand, a human contrivance. In its origin, it was 
sponta neous, n atura l, twin-bum with. man. _fainih-.| 

Aristotle was simply stating a fact jw hen he said, “Man is by 
nature a poli tical animal. But, onc<? having arisen, government 
was affected, and profoundly affected, by man’s choice ; only 
that choice entered, not to originate, but to modify government.”) 

IThe fund a mental elements of state are organisation and 
authority — -command and obedience The«e elements can be first 
traced in the bond of kinship. There is good deal of controversy 
as to whether tribe, group or family came first, and as to whether 
family was patriarchal or matriarchal, but we may 
safely asserf that the state originated in the groups 
which were formed by the instinct and economic needs of 
primitive men. The group was bound together by the ties of 
kinship, real or fictitious. Members of the group were held 
together by habitual and instinctive respect for authority ; that 
authority again rested upon mutual subordination. The 
government of the group was carried on generally, though not 
invariably, by a council of elders. 

Magic and religion often transcended the mere tie of kinship 
and brought various families together. They have played an 
| ^ frt1r enormously important part in political movement. Pri- 
mitive men are easily moved by fear ; they are terrified 
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by various natural objects. The most cunning and intelligent 
among them give out that by magical incantations they eah 
propitiate the evil spirits or injure others. Thus taking advan- 
tage of the fear, ignorance and superstition of their fellowmen, 
the magicians establish their ascendancy. 


Sdoner or later magic gives way to religion— fear to worship 
and prayer. Meanwhile the community had grown by conquest, 
migration and amalgamation, both in population and , £ 
wealth. An intellectual revolution, replacing magic repined by 
by religion, accompanies this growth. The magician is 
consequently replaced by the priest. As religion and politics are 
inextricably mixed up in early society, the priest assumes the 
power of king. The priestling appeals to the gods by prayer 
to preserve and improve the community. He himself is often 
looked upon as a god because of the possession of his nature by 
a powerful spirit. 


We may cite certain historical examples of the influence of 
religion in welding up political communities. The worship 
of Jehovah was the strongest force uniting the tribes 
of Israel. The Greek and^Emiia^-- . r l i f^ i 

the god oj^addeas worshipped by a number of families. The 
custom of ancestor-worship was widely prevalent in primitive 
communities and it proved to be an unifying force. But at the 
same time it should be pointed oat that the exclusive worship 
of a god by a tribe inevitably operated against union amongst 


different tribes. 


'N/^Forcc played a very important part in the origin and 
development of state. Might has often i3roved to be right. Hunts- 
men and herdsmen had some rude kind of organisation, but no 
€xed territory in the primitive age. They were able by Force \ 
virtue of their superior physical prowess to subjugate 
the peasants, who were forced to yield tribute to their conquerors 
in the shape of surplus produce. Then several communities 
having some common features were assimilated to one another 
in course of time. Such a community made arrangement for 
keeping a levy of young warriors to ward off external aggression 
and to maintain internal order. The tribe which was better 
organised under a mighty leader conquered the neighbouring 
tribes and annexed their territory. The history of every state 
shows how it has grown in wealth, territory and population by 
means of conquests. In the opinion of German philosophers like 
Nietzsche and Treitschke, the motive that supplies the impulse 
to theiorming of state is not, as Marxists claim, economic -the 
craving for material possessions and pleasures, nor is it as the 
Greeks and the Idealists held, the aspiration of man - to develop 
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his higher spiritual and rational faculties ; nor is it as the liberal 
democrat considers it to be, the desire to protect the unfortunate 
and maintain just relations among all members of the community. 
According to them the chief motive has been love of power and 
passion for self-assertion. But it has already been pointed out 
that force alone can nev er be the basis bFlhe State. -There must 
be the willing consent and co-operation, of the people behindjL 

The fourth factor which contributed to the growth and develop- 
ment of the state was the slow rise of political consciousness. 

Political consciousness implies the recognition ol 
^conicfous- certain ends to be attained through political orgamsa- 
puTAtetta- * lon * At first there was no recognition of unity of 
Raton* interest. Gradually it appeared in the minds of a few 

r° n of the natural leaders, then it spread by degrees through- 

out the mass of the population and finally became general. “At 
first the state came into existence merely as an idea, that is, it 
appeared in a subjective form, without being a physical fact.” 
In course of time the supreme importance of maintaining 
order and defending the community against aggression, both 
internal and external, dawned upon the minds of the people. 
They came to realise also the dependence of economic improve- 
ment on political organisation. All these factors led to some 
kind of law. Law is at first nothing but isolated judgments laid 
down by chiefs and the custom of the people. 

The theory which _i}i£ .origin o f the state, not to 

a single movement or plan, not to any singl e point of tunc , 
Statement but to the result of a gradual process '"running 
tiftoricai throughout the known history of mantis c alled they 
heory histo rical or evolutionary view of_ th e state. (“The 
repo sition that the state is a _product_jjf^ hist ory”, says Prof , 
Burgess, “moans that it is a gradual and continuous deve- f 
Tophient of Human society out of a grossly^hhj^erfecF FegminiiT/ 7 
tmrough crude but improving i'oi’ins of manifestati on toward 
a perfect and universal organisational mankind J/, we hay, 

shown above , man y elements were involved in this process of 
development. anTpolitical consciousness, 

£8.qh played anjmportant part in it.^ But it is impossible to state 
in what kind of combinations these four elements operated in a 
particular community. Prof. Gilchrist has truly observed that 
any detailed construction of the earliest forms of civic organisa- 
tion is bound to be fanciful. 



CHAPTER III 

ONALISM AND NATION-STATES 

I . Origin of Nation-States 

'The most potent factor operating in the political held to-day 
is that of nationalism. In the nineteenth century it, was almost 
universally accepted as a subst it ute for religion . But 
In the middle of the twentieth" century th ebest thinkers 
o f the world are rea lis ing that nationali sm threatens to 
d is rup t the -Wh ole fabric of civ ili sation its elf. 1 1 is necessary to 
understand clearly the i mplications of the trend of Rationalist 
mov ements, "otherwise any book on Politics is houn d _to degenerate 
into a barr en s tudy of theories. w hich hav e little or~ no rclatiohTh 
the practic al workb_ j 

Sometimes the terms ‘Nation’ and ‘State’ are used synony- 
mously, as is evidenced by words like ‘ League of Nations’ or ‘La w 
of N ations '. But in reality the two terms have got ~ 
different implications in scientific works. The ternf •stVt«°«nd 
‘Nation’ calls attention to those persons who compose 
a political community, while ‘State’ refers to the 
sovereign power to which they owe allegiance and which holds 
sway over the territory which they inhabit. A nation may have a 
common government in the present ; but the idea of a common 
government which the members had in the past or are aspiring 
for in the future is also sufficient in generating the feeling of 
nationalism. Vf^sidcs this, the nation denotes a human group 
which has (a) a more or less defined territo ry a certain size 
and closeness of contact between all the individual members ; 
^^tceffa ln chiu;actfidstics.like common J anguage, culture, tradi- 
tion etc., clearly distinguishing the nation from other nations and 
non-fiational groups : ^9) certain interests common to the in- 
dividual members and ^e) a ce rtain degree of common feeli ng or 
will when su ch a gr oup has be,en . able_ Jo segure for it self a 
common government of i ts o wn it is k nown as the nation-state. 

All the important states of the world to-day (that is, before 
1939) are nation-states. It took, however, a long period of time 
to evolve such a political organisation. In the primitive age men 
lived in small communities. With the progress of material 
civilization people realized the benefits to , be derived from the 
extension of a common legal and economic system 
and formed themselves into wider political commu- 
nities. But mutual aid and voluntary co-opefation alone 
were seldom strong enough to give rise to any well -organised 
state. Danger of invasion and the desire to aoqttire. mastery over 
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other groups exercised strong influence in the formation of statee 
At the boginning of the historical period we come across the city 
state in Northern India, China, Egypt, Sumer, Greece and Rome. 
In all these countries there were a number of independent city- 
states, each one a city with a few miles of dependent agricultural 
villages and cultivation around it. But in all these places, except- 
ing Greece, the people passed the phase of city-state by a process 
of coalescence into kingdoms and empires. The fact that many of 
the city-states of Greece were on islands or mountainous parts 
explains partly why larger political organisations did not prevail 
in Greece. 

The Greek city-states were small in size. They were meant 
to be large enough to be self-sufficient, but at the same time to 
be small enough to give full scope to each citizen to 
Tdty-nate. know his fellow-citizens and to participate in the active 
administration of the state. The total number of adult 
male population in Attica in the fifth century u. c. was about 
1,19,000 of whom about 40,000 at most were citizens. Thus the 
majority of the people inhabiting the famous city-state of Athens 
wore slaves. The slaves relieved the citizens from the strain of 
manual work and the institution of payment for the performance 
of public duties like jury service and membership of popular 
assembly enabled them to take an active part in politics. It has 
been estimated that as many as 19,000 public officials besides 
the traditional 6000 jurors used to be selected by lot every year 
in Athens. 

Such a system of government unTloubtedly promoted the sense 
of unity in the community. In the Roman city-state, however, 
politics remained the concern of the favoured few. But 
Empire™ 1 * 11 *ho Roman peasants imbued with a strong sense of 
discipline fought under the leadership of the ruling! 
class and conquered at first the different parts of Italy, and then 
a considerable portion of the continents of Europe, Africa and 
Asia. The Athenians, too, had acquired an empire, but they 
dominated over their subjects, who were also Greeks, in a spirit 
of civic egotism ; they never shared their political power with 
them. But the Romans gradually and continuously extended 
the Roman citizenship. Thus in 89 b. c. all free inhabitants 
of Italy became Roman citizens and in 212 a. I), the citizen- 
ship was extended to all free men in the empire. But the 
Romans failed to discover the institution of representative 
government ; and consequently, the vast mass of Roman citizens 
could exercise no control over the government, the Roman 
republic was transformed into the Roman empire, over which 
ruled an omnipotent despot. 

the Greeks, divided into many states, could realise that they 
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were distinct in culture and mode of life from their neighbours ; 
but this sense of distinctiveness never gave rise to a fee- r 
ling of nationalism among them. They could not unite uX of of 
even in the face of gravest danger. The other ethnic lie” 
groups, like the Medes, Persians, Egyptians, Phoeni- WorW 
cians, and Gauls, whicli enjoyed independent political life before 
their subjugation by Rome had such a loose kind of political 
organisation, that they can not lie called ‘nations’ in the 
modern sense of the term. The system of communication was 
ill-developed and the backwardness of economic technique made 
it difficult to provide education to all classes of citizens. Easy 
means of communication and wide -spread education in all the 
strata of society are indi spensabl e for the growth of national 
feclipg. 

\^The Roman Empire was destroyed in the fifth century a. d., 
but .the universalism of the Roman Empire lemained intact 
throughout the Middle Ages. The states of western Europe were , 
subject to the dual authority of the Holy Roman Empire. The 
prevalence of similar social structure and the use of Latin 
language for legal, cultural and administrative purposes in all 
the European countries emphasised the uniformity, rather than 
the diversity in the political life in the different states. Feudalism, 
with its contractual relation between the overlord and the vassals 
prevailed everywhere. Moreover, the interest of the common 
people was centred in the life of their village or at most in their 
slnre or district. The outlook on life was so much parochial 
that the concept of nation was distant from their mind. 

The chief factors which contributed to the development of the 
pense of nationality were the increasing authority of the central 
government and the evolution of the law of the land Centrilii> 
it* the place of the lav/ of persons. As the Middle 
Ages progressed the personal relation existing between power 
the triBal chief and the tribe was substituted by territorial rela- 
tion. Personal groups such as the ‘hundred’ and the ‘tithing’ in 
England were transformed into geographical divisions. 

VThe substitution of the Latin language by the vernacular 
literature in the fifteenth and sixteenth century tended to empha- 
sise the sense of nationality. Rivalry between the ^ 1 

merchants speaking different languages was a potent th““«e°of \ 
means of developing national consciousness. The N * Hon * IUm ^ 
?stablishment of strong central government provided security to 
l.he merchants and the masses of common people against the 
vexatious rule of the feudal lords. The centralized state was not 
;he product of national feeling ; but it generated a group feeling 
imongst a large number of people by imposing one uniform 
system of law on the whole country and by upholding the 
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economic interests of the group against similar other groups. But 
nationalism could not grow so long as the church was organised 
on a universal basis. The Protestant Reformation made the 
church organisation national in character and deepened the 
sense of nationality. In the sixteenth century closely integrated 
states on national lines arose in England, France and Spain. In 
Germany and Italy, however, the process was retarded by the 
influence of the Holy Roman Empire. The basis of the nation- 
state was broadened in England in the seventeenth century after 
the civil war 4 and the Glorious Revolution and in the conti- 
nent of Europe in the nineteenth century. The state was 
considered, at the beginning of the modern age, as the personal 
property and concern of the monarch, in which private individuals 
had little or no part. But gradually a larger proportion of popu- 
late came to take an active part in politics. Tt was only after 
the French Revolution that the ordinary citizens came to be 
regarded as joint and equal proprietors in the State. The idea of 
nation-state was complete only when the group linked by common 
national feeling was organised politically as a modern popular state. 

v The French Revolution transformed the autocratic government 
of France into a popular democracy and thus created the situation 
»rt pUytd favourable to the awakening of the sense of nationalism. 
mini* 0 ** 1 f ee bng was heightened by the attacks of despotic 
rulers of neighbouring countries on France. When 
Napoleon assumed dictatorial power and began to change tht 
boundary of states arbitrarily, the national spirit of the oppressed 
countries was roused against France. The rise of national feeling 
in Germany and Spam was the most important cause of the 
downfall ot Napoleon. But the Congress of Vienna which rael 
in 1814-15 checked the spmt ol nationality. The very existence 
af the Austrian Empire, which contained the Magyars qt 
Hungary, the southern Slavs of Illyria, the northern Slavs or the 
Jzechs of Bohemia, the Poles of Galicia, and the Italians of 
jombardy and Venetia, was an emphatic denial of the principle 
if nationality. Similar was the case with the Ottoman Empire, 
vhich contained within it nearly half-a-dozen Christian nationa- 
ities ; and with the Russian Empire, which acquired Finland 
ind a portion of Poland in the Congress of Vienna. Belgium 
Van joined to Holfand by the same congress. Italy was divided 
nto ten separate states and Germany into 38 sovereign states. 
■ /But the spirit of nationalism . could not, he che cked jjfinjia- 
lihtl y by the diplomats. In 1830., Belgium declared herin- 
dependence of Holland. In 1832. a national state was 
ff S ff S y* established in Greece. In 187 0, Italy and Germany 
'iMuSr became unified and national states were established in 
these countries. In 1878. aa a result of the Cong ress 
yt Beylin. ftery ia. M ontenegro and, Rumania bec am e free from 
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Turkish control. In 1908, B ulgaria too, became independent 
In every case there was an insistence that the dominion of OSS* 
nation over another was politically inexpedient and moral!} 
wrong. It became the thesis of the 19th century that the states 
composed of various nationalities, were monstrous hybrids foi 
which no excuse could be found. 

Nationalism found fuller recognition in the Treaties of Paris 
(1919-20 ). The subject nationalities which had groaned so long 
under the oppression of the Haps bu rghs o f Austria , 

Romano ffs of Russia, Hohenzolle rns of Prussia and tTie 
Ottoman~Turks . now claimed the right of self- deter mi- 
nation. Out of theUominions of the Tsar arose the four national 
states of Finland , Esthonia, Latvia and Lithuania. Poland, whose 
Very existence HadPeen blott e d out of the map of Europe 12fi 
years ago, again became a sta te. Out of the Hapsburgh domi- 
nion slhree other states were formed — Cze cho- Slovakia, Yug o- 
sl avia a n d Hungary . The Irish people, after a period of servitude 
for nearly 800 year’s, gained the Dominion Status. 

But the territorial settlements of the continent have not been 
and could not be made strictly according to the principle of 
nationality. Thus there were nearly three lakhs of 
Austrians and a similar number of Slovenes and Croats 
and Dalmatians in the territories acquired by Italy J 

after the last war. Czecho-Slovakia contained many Germans,, 
Hungarians and Ruthenians. Poland contained more than three 
million Ruthenians and many white Russians. Rumania contained 
a considerable number of Hungarians, Germans and Serbs. The 
problem of unsatisfied nationalities was one of the factors which : 
brought about the present war. 

Marks of Nationality y) 

0 / . 

Zimmern has defined nationality as ‘ a form of corporate senti- 
ment of peculiar intensity, intimacy and~~dIgmtT^ related to a~ 
definite home country.’ The people who are united 
by such a sentiment is a nation. Nationality differs f J “ E,u * lr * 
from statehood in as much as the former is pshycho- 
logical and subjective, while the latter is concrete, objective arid 
political in character. It is difficult to state categorically what 
factors go to make a sense of nationality. Hardly any tw 
nationalities would agree as to the constituent elements 
nationality. The Nazis would emphasise the so-oalled biological 
stand-point and define it as ‘a people belonging to a singM 
biological s tock’. " Xn"F hglishman wouTd call" a people _bouM 
toget her by ties of history, language and culture a nationalit y. 
In Amer ica, “a free assemblage erf individuals.. irreapeotive ST 
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race and language who are willing to live under a single govern- 
ment’’ is regarded as the essence of nationality. 

^?S?6adlj speaking, the idea of nationality is essentially spiri- 
tualTn character. It implies a sense of special unity which marks 
off those who share in it from the rest of mankind. The 
ti Hence un j£ j g outcome of a common history, of victories 
won and traditions created by a corporate effort. These foster 
a sense of kinship which binds men into oneness. The members 
of a national group recognise their likeness and emphasise their 
difference from other men. They come to have an art, a litera- 


ture, recognisably distinct from that of other nations. National- 
ism is fostered by education and sense of external danger. The 
J?Mt» also strengthens the herd-instinct of each nation^ 

\jfhe following unities are usually considered to be the marks 
of nationality — W The occupation of a defined geographical 
area with a character of its own,\fj# unity of race, Mm) unity of 
language, .fi^) unity of religion, S*f) common subjection, (vi) 
community of economic interests, and iyfi) possession of common 
_ tradition. Each of these factors is, by itself, a mere 

b° n d of association, but no single one of them is 
an .*» indispensable for Nationality. “No single facto r.” 
writes Prof. Ramsay Muir, “neither geographical unity, nor 
race, nor language, nor religion, nor a common body of custom, 
nor community of economic interest, seem to be indispensable 
to nationhood ; and even the possession of common traditions, 
though the most powerful of binding forces, need not prevent the 
inclusion within a nation of elemenfs which do not fully share 
these traditions. Some at least of these ties of affinity, the people 
that claims nationhood, must possess, but no one of them is 
essential or can be used as a certain criteria.” 


The occupation of a well-defined geographical area with a 
character of its' own gives rise to the sentiment of Nationality, 
/' as is seen from the case of the Sc'ots, and' the *Ir ish 

of the present day, and the Slovaks, Slovenes and 
Ruthenians in Austria-Hungary before the war. But 
the feeling of Nationality may be observed even in the case of 
those who do not live in a well-defined geographical area. The 
Jews and many of the Poles are spread over the whole world 
Midi yet they keep their nationality even in alien environment. 

Unity of race is said to be a characteristic of Nationality. 
But from the scientific point of view there is hardly any 
1 nationality which can be regarded as the descendants of 

» single family or stock. Hitler has made Racialism 
• t>t • ! the revolutionary philosophy of a discontented German 
mi$$$» class which projected upon the Jews all the resentment 
W4JWIfc for power which it felt. Unity of race, however, does not 



MAMS OF NAitlOlULIffjr 


§i 


■ make a single Nationality. Though the German, E ngli sh. Dutch .: 
JDanish and Scandinavians are more or less homogeneous frfll p- 
the racial poin t of view^-vet they do_not . form one NationalitT 
There ia absolut ely no racial unity in the pop ulation of 
.HiLA., yet a strong sentiment of nationality prevails there .') ' ‘ 

Many of the national movements in modern Europe tur ned 
largely on jnational language, e.g . , theJrisR, Polish and Bohemian 

movements. But the existence oFNationality is quite 

possible without unity of language. Switzerlan d has got ^njerof • 
^nationality of its o wn, b at three— digtinsL- languages ' 

areT spoken in the country. The English language is spoken in > 
t he T IT'S. A. ; But there is an American, nationality. different 1 
from that of Britain. 

JReligious unity sometimes promoted th e fe eling of Na ti onality. 
The Greek Christians hated the Turkish Moslems when the 
former were subjected to the latter. Similarly, the Irish Catholics 
objected to the rule of the Protestant English and \ ' 

the Catholics of Poland to that of the Protestant ) 

German or the Orthodox Russian. Bu t with the g rowth 

of religious toleration, the influence of religion a s a bond of 

national unity has weakened. considerably. 

.Com mon subjection often promotes th e sent iment of Natiopa - 
lity. The patriotic leaders try to rouse this sentiment common \ 
by describing the nationality’s plight as “sla v ery ”. 
Misgovernment is said to be the prolific parent of nationality. 

Community of economic interests is an important factor in 
nationality, because the people of an unfree nationality believe 
i that they would be better off if they were independent Coramon 
and could establish its own tariff, and promote its «onomic 
ftwn industries and agriculture. But common economic 
interests do not a lways count as is see n from the case of North 
Ameri ca, where t hough-the. economic., interests of Cana da and 
lEe U. S. A. are very much the same, yet there are " separate 
nationalities.^.' 

^Common historical tradition has provided arguments for the 
establishment of separate states by the subject nationalities.^ 
- Thus the Greeks treasured the memory of the glory of Commtm \ 
ancient Athens, the Poles recalled their former greats 
ness in the sixteenth and seventeenth centuries and* . 
the Irish' remembered that Ireland had been free in the Middle 
( Ajges. The absence of common historical tradition creates many 
difficulties in a state which is in other respects hpmpgeneohf* 
I& Yugoslavia the two most import ant natipi^ litias 
aM the Orgats; • They belong to the same r%ce an ff gpeA jjfcj 
sa me laag affie: mt their history, and, traditions are diferg g^? 
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Serbia for centuries formed part of the Turkish E mpire. while. 
thellroats nad been a part of the Austrian Empire, and as such 
were richer and better educated than the Serbs.! (The difference 
in historical tradition bred jealousy and hostility between the two i 
nationalities and was responsible for the falkof twenty-three^ 
governments in the ten years from 1918 to 1928.] 


The problem of nationality can be fruitfu lly. Jnleuirfttftd only 
from th e psyc h ological point of vi ew. MacDougall _ in__hi§ 
,Y Grouplilmd” observes that it is futile to attempt "to discover 
ffieTrue secret of nationality in such considerations as geographi- 
cal boundaries, race, language, history, and above all, economic 
factor Each and all of these considerations, real and impor- 

tant though they are and have been in shaping the history and 
determining the existence of nations, only play their 
jfivnlhrfi °* P ai 'ts indirectly by affecting men’s minds, their, beliefs, 
opinions and sentiments, especially by favouring or 
repressing the development in each people of the idea of nation”. 
^‘A na tion, unlike a class”,, observes Bertrand Russel, “has a 
definition which is not economic. It is, we may say, a geographi- 
cal group possessed of a sentiment of solidarity. Psychologically, 
it is analogous to a school of porpoises, a flock of crows, or a herd 
of cattle. The sentiment of solidarity may be due to a common 
language, a suppose d common descent^ a common culture, 
or common interests and'common dangers. As a rule all these 
pla y a part in producing na tio nal sentiment, but the sentimen t 
However produce d! is the only essent ial to the e xistence of j t 
nation. The devote es of natio nalism tend to think of a nation. 
as_a. jace ImihclEHagicab sense, to a m uch greater degree than 
the facts warrant.” 


stat e may c ontain diverse n ationalities w jthiiL/it. But 
community of interests, er(uaTiTy"of status for all the nationalities* 
National * n shite an d common government may foster the 
***■* in o » spirit of a common nationhood among the members of 
»a. diverse nationalities. The grow th of strong national 
u ‘ sentiment in tha_U._S. A., Can ad a and ^outH lUJflca 
illustra t es th e success pf such a proce ss of fusion . Englishmen, 
Scotsmen, Germans, Poles, MagyarsTThenchmen, and many 
ethers migrated to the U. S. A. The government of the United 
States showed an admirable spirit of toleration to the members 
>f different nationalities. In course of three or four generations 
the descendants of the immigrants became pore Americans, 
took pride in their American nationhood. Had the 
B-government tried to force the immigrants to forget * 
„ culture, they would have resteteiiL theii tendency 

^ would have strengtfaied their sense otueggt> 

itKBUt' In Canada, the English and tin* Fmneh ham mtahuid 
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their respective language and civilization, but the salutary 
influence of responsible' 'government has moulded them into a 
strong nation. The instance of the Union of South Africa is still 
more convincing. The Boers and the English were fighting 
against one another even as late as the beginning of the 
twentieth centurj. But the establishment of the Union in 
19Q9..h as transformed them into a solid nation. These historical 
parallels indicate that despite all the quarrels between the 
Hindus and the Muss&lmans, Indians would take pride in their 
common Indian nationhood as soon as they are able to set up a 
sovereign state. The Btate in India must, however, manifest 
the spirit ot absolute tolerance towards the nascent feeling of 
nationality of every community. 

0/ in. ^Jeritsjand Defects of Nationalism ft. . 

The cree d of nationali s m is the lo gical corollary to the creed of 
liberalism. Liberalism implies the "doctrine of' government with_ 
Tim consent of the governed. This means not only the A w )u] 1 
right of the general body of citizens in a particular ofpbm- e j 
political community to select their own form of ,8m 
government and elect their own representatives to the legislature, 
but also their right to become independent of any other nation. 
pPhe spirit of nationalism demands for each nationality an 
.utonomous and independent government. This is why^ the 
smpires ot Turkey, Aust ria-H ungary and Jiugsia broke ip into 

number of independent natipn-states. 

Nationalism is based on two psychological, factore— ^regarious- 
ness and exclusiveness^ The people who feel that they have 
their own peculiar social heritage, their own art and . 

literature, form a corporate entity. Recognising their of 
likeness to one another, and their difference from other 1, * m 
men they gather together and try to have a sovereign state of 
their own. In this respect nationalism is an instinctive expression 
of kinship. But the group must also be conscious of its separate- 
ness from others and, therefore, it will manifest an exclusiveness 
of temper. 

The justification for the existence of mutually exclave 
national groups is sought in the importance of diversificuion 
in civilization. No one nation exhibits within itself 
the whole range of human culture. Every nation is toHufou- 
supposed to possess some such unique national attributes u * m 
thill* their development is likely to enrich the civilisation of the 
weald. The most beneficial cultivation of the characteristic 
qualities of a nation is possible only when that nation is allowed 
opportunity to develop freely its peculiar customs and institutions. 
Tips is the reason why there should be a number of continually 
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competing political groups called nation-states. As within a 
given community citizens must respe ct the rights of their fellow* 
citizens, so that they_ themselves maj enjoy their own .rights, 
similarly each nation, having the right and. .obligation to defend 
Itsindependent existence, is expected to acknowledge the same 
right in other nations and to recognize- that its own aims must 
be limited by the rights_ and interests of others. This is. the 
HTwi-iU do ctrine of natinnalimn. -J But in the absence of a superior 
power to enforce mutual forbearance, nations do not behave as 
properly as citizens do within a state, fin theory , na tionalism is- 
beneficial for humanity hut m-practicOj it has degenerated into 
the rule by "brute forc,(\ Nations are not guided in.their behaviour 
fowardjTone another by the principles ol justice and equity, but 
“are actuatedjaolely by self-interest. 


If a nation stands in the way of another, or in any way 
crosses its wishes, a feeling of deep hatred springs up. The 
German people used to sing before 1914 . 

Hate by water and hate by land, 

Hate of the heart and hale of the hand ; 

We love as one, we hate as one 
We have but one foe alone, England. 

Such an expression of nationalism was answered by the Eng- 
lish with no less deadly hatred. T h° b aneful effects of Natio nal- 1 
is m hav e been frankly described by Prof. Hayes in the following 
words : "Nationalism is partly love of country, but chiefly somc-j 
thing else. Nationalism is a proud, aud boastful habit of mind 
about one s own nation, accompanied by a supercilious or hostile 
attitude towards other nations ; it admits that individual citizen 
of one’s nationality or national state is always right. Nationalism 
is either ignorant and prejudiced or inhuman and jaundiced ; in 
both cases it is a form of mania, a kind of extended and exag J 
gerated egotism and it has easily recognizable symptoms of 
selfishness, intolerance and jingoism, indicative of the delusions 
of grandeur from which it suffers. Nationalism is artificial and 
it in far frmn nrm„bling ; in a word, it is patriotic snobbery." 


The Right of Seif-determination 

me term “self-determination” was coined on the eve of the 
conclusion of Peaoe Treaties of 1919-20 ; but it describes some- 
thing that is much older. It means the right of each nationality 
tb decide for itself how it shall be governed and by whom. Mill 
give ‘the clearest expression of this view in the middle of' the 
nineteenth Century in his ‘Representative Government*. I ff 
dvOiped the doctrine of ‘one nationality, one state' and observed : 
Whan th< : . sentiment of tiBf,inn»lifw »iifi «m «•*»« Iam, 
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is a prima facie case for uniting all the members of the 
nationality under Hie same government, and. a government to 
themselves apart.”! 

We have traced above the influence of the principle of Nationa- 
lity on European history. We ha v e seen t hat the principle wm 
responsible for t he disin te grat ion of old states (ca lled 
multi-national s tates) li ke Austria-Hungary, Turkey 
and TtiissTaT which contained many nationalities. But 
on the other hand, the principle was able to Integrate * • 

petty states, all belonging to the same nationality, into one big* 
state— like Germany or Italy. Thus the principle of nationality, \ 
in the words of Lord Curzon, ‘‘is and has been in the past a 
unifying force but it may be, and has recently become,, also ay 
disintegrating force.” ' 


The modern tendency of this principle is to disintegrate the 
existing states. If this principle is strictly followed, Great Britain 
will be divide d into England , Wales an d Scotland ; 
Switz erla nd will be di vided mfolTiYee states and Bel- 
gium i nto~Wallo on and Flemish states. The 26 states 
of Europe will be diyfd’ed intqliS states. Not to speak of further 
.sub-divisions, the divisions that have already been created hate 
been severely criticised. Thus one writer says : £ Application of) 
the principle of self-determination as carried out by these Treaties' 
was a most dangerous experiment. Its result has proved to b e i 
one_of thegr eatest curses that has fal len upon Europe. That 1 
does~no.t. mean that selL detamyn ation was wrong . But it is now 1 
perfectly clear that it was an error to permit self-determination to 
create a number of new states, each believing itself sovereign, 
without at the same time controlling the relations of these Btates 
to, each other. That was a calamity as great as war itself. It 
•was within the power of the treaty-makers of Paris to have so 
federated these states that the economic impossibilities., arising 
from this unrestrained self-determination would not have been so 
certain." The small national states which were created at the 
end of the last war (1914-18) soon ceased to possess effective 
independence, ^hey were forced to become mere satellites of 
the bigger powers iF their fevensTTsearchloF avenues of survival . 
They had to barter 'away the true essence of independence for tie' 
sake df military protection. Their armaments, their alliances, 
even the internal substance of their economic life became, not 
the expression of their own needs, but of the will of their superior 
neighbours. 

( Creation of a large number of small states would certainly stead 
in tip waydf international harmony and co-operation. A solution 
between satkmcdiat aspiration > and international co-operation 
may. be, found i» federating spall stetes, as.Jhas been suggested 
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above. The vision of the Western writers of Political Scienc 
is coloured either by nationalist sympathy or b 
imperialistic spirit. Hence much of what the 
have written on rights of nationalities, appears to 
dispassionate Indian to be the manifestation either of extreni 
Particularism 01 of Jingoism.) 


A diuffect' 
) d nation* 

[ ality may be 
] allowed to 
| form a ctate 


Principle of one Nationality , one State A i 

It has been held tha t “it is .desira ble that the boundaries of stat 
should coincide wifhthose of nations. ” It is sometimes desirabl 
indeed to allow an extremely disaffected natio nality within a sta t 
to sece d e an d to form a separate state. Theoretically speaking 
there canTTe no right " of any nationality to secede 
because the state in the interest of self-preservation 
has the right to coerce every individual and ever 
association within it to submission. But theoreticn 
right is not the only consideration in practical politics 
The ethical justification o f state lies in pr omoti n g the intere sts o 
all . If in the interest of the d isaffected nationali ty and that o 
t he safety of the state it is fo und expedi ent to allow secession, 1 
jhould ha dona. But in e very ca se secession cannot be allowe d 
If it is found that an aspi ring n ationality ha s w ill t o independenct 
Tut ~ no t the capacity to mai ntain it, o r that there is extrern i 
division in the rank of nationalis ts as regards the form of gov ern 
menOHih It is bett er to refuse the_ demand. Here, too, a diffi 
culty arises. “ Politically J^ak«ahd~ incapable, peoples ”, 
Earner, “ must submit to t he guidance and tutelage of the strongei 
and more highly endo we d natio ns/’ But the physically strongei 
nations invariably consider themselves to be highly endowed am 
they have a tendency to regnnd the subject nationalities as “ politl 
callv wea k a nd in cap able. ’’ The attitude of the IT. R. A. toward 
th e Philippines and that of Brit ain t ow a rds India . may ty? citec 
as illustrations. TJ se of force by the subject nationality and activi 
sympathy of the Great Powers have been the means of asserting 
the right ol self-determination. The Great Powers, however 
should always take into consideration whether the creation of new 
national states would not increase international complications. 

Mill advocated t h e cause of a moncL-nationaJ state, that is , 
upheld the theory of ‘one nation, one state d “It is in general a 
necessary condition of free ins titutions ' s a ys Mill. 
* m ’* „f “.that the boundaries. of jfovernmehts shouldcbincijle * n 
the i ha m with tho se o f nationalities. ^ Tins is, however, 
geograpucafiy impossible and Mill himself has admitted 
that this view represented an ideal. Mill has further sip, u Whgre 
the sentiment dl nationality exists in any force, then# is i Mima 
faoie ease for uniting all the members of the nationality under 
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the same government and a government to themselves apart* This] 
is merely saying that the question of government ought to be de- 
cided by the governed." In other words, Mill has pleaded in favour 
of the right of self-determination, thought of the people to decide 
for themselves with whom they shall be politically associated. 
But this right of self-determination, as we have seen, is one which! 
is subject to limitations which can be passed without breaking 
into fragments many long-established states. MilNias expressed] 
a third opinion which has also been contested. 


He has asserted that “iree institutions are next to impoa^bW 
in jL £ountry made up of different na tionalities." If the different 
nationalities bitterly hate one another, it is impossible * 

indeed to run popular democratic government. The M?irS l<m 
history of Switzerla nd , howe ver, affords strijkmg^ doctnne 
refut.ati oiT7)T~the Trut h of thi&^roposition. It would manifestly 
be contrary to the truth to say that “free institutions" do not 
exist in Switzerland. In the United States of America too which 
is composed of a mixture of many races, the system of representa- 
tive government has worked with greater success perhaps than in 
many states having an ethnically homogeneous population. 

v^Smmplowicz asserts that, ‘‘there i s n o historical or sociologi cal 


justificati o n of th e vi ew that mono-national states posses s elemen ts 
o f advantage ov er those coniposed of a, n umber of ^ 

nationa lities. ” He cites the example of Switzerland ^°" e ° nill 
as the ‘fr&£&t state, in ^Europe/ /^The combination 
different nations in one stat#”, says Lord Acton, 

“is as necessary a condition of civilized life as the combination 


Hit: 
Mnlti-na- 
1 tional Stare 


of men in society, 
union with races 


Inferior races are raised by living m pplitical. 
intellectually superior. It is in the cauldron ^ 
of the state that the fusion takes place by which the vigour,* 
trite knowledge, and the capacity, of one portion of mankind ' 
may be communicated to another. j The statement of Lard A ctom 
in_ regard to thejvalue of t he mul ti-national state cannot be 
accepted" wltEouT^some qualifications . The advantages claimed by 
Acton are applicable to states where the various nationalistic 
groups have consented voluntarily to live with one another under 
the same state organisation l ike Switzerland, the United States 
and t he like. On the other hand, in the cases of discontented 
nationality, the division of state is desirable. The case of 
Switzerland has been cited above to strengthen the arguments in 
favour of ^multi-national type of s tate. .But Switzerland has a 
federal form of government, m whichthe rights of each canton 
are secureT The example of Switzerland should rather point out 
that a multi-national state showM have a federal form of govern- 
ment. We may repeat again, that in fe deralism atone lies the true 
s olution of the controversy briWeem maono-Bational- and muM- 

8 
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national states. The right of each nationality to its own language 
be guar ante e cTi m theTe Jeral constitu tion .) 



Crisis in the theory of Nation-State 


The trend of history up till the outbreak of the second 
European War (Sept, 1939) has been towards the creation of 
nation-states. The Treaty of Versailles was, with some 
„ exceptions, based on the theory of self-determination 

i Nation <state of peoples. It accepted the principle that the nation- 
the state was the final form of civilised society. In accor- 
I Verlaines dance with this theory seven new states were created, 

l namely, Finland, Esthonia, Latvia, Lithuania, Poland, 

Danzig and Czecho-Blovakia . Schleswig- Holglfijn was given 
to Denmark because it was historically hers and its people were 
Danish. Alsace-Lorraine was traditionally French and its rendition 
only righted the wrong perpetrated after the Franco-Prussian 
War< In the case of Germany, however, the principle of nationa- 
lity Was not adhered to. Belgium got Eupen and Malmedy, 
inhabited by German people and Italy receiv ed Trentin fl, a nd 
Trieste, Trentino contains a quarter-million German inhabitants. 
A belt of territory populated heavily by Germans and cutting 
across Prussia from the Polish borders to the North Sea, 
popularly known as the Polish Corridor, was given to Poland, 
thereby isolating thousands of square miles of east Prussian soil 
from the remainder of Germany. Austria and Germany are both 
inhabited by German people, but Article 80 of th e Versailles 
Treaty bound Germany to “ restect strictly the independence 
p T Austria.^ ’ * ' 


Inspired by the liberal-national ideals, the Allied Powers 
created a number ol independent nation-states. They believed in* 
Fiction of equality of nation*. But the equality of nations w%s 
nation/ o£ a ® c ^ on ar) d ^ was annulled by the fact that the Great 
Powers, in a world of legalised lawlessness, could tmpose 
their will upon their weaker neighbours. Though in theory a 
large nu mbe r o f states werc^ m eanj jqnly a 

|ts_zones^ gf i nflu ence. satellite 

states. ~ ~ “ 


QlsdLsiif^ It has sought by means of the tariff to make 

itself a complete economic unit. But tariff alone cannot give a 
nation what it lacks. It must have, therefore, .colonies* protec- 
torates, spheres of influence, hinterlands of ligitimate aspiration. 
In the nineteenth century there were many backward and im- 
de^loped territories which the nations of Europe could peacefully 
divide among themselves. But in the second quarter of the 
present century it is difficult to such areas. So an aspiring 
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nation must try to realise the ideal of self-sufficiency by conquer- 
ing the surrounding nations. Such a nation does not feel any 
legal or moral obligation towards its neighbours. “ Foreign polic y 
is only a means to an end^ .writes Hitler in Mein Kan^ “ancT 
that end is exclusively the furthering; of our own nationhood.. No" 
principle of foreign policy can bo derived from any other stand-_ 
point than this j. Is it good for our nation now or in future, o f 
will it be harmful to it T' Actuated by such ideas the Nazis con- 
ceived that Germany must have the oil of C aucasus, the minerals 
of the Ukraine, and the grain of Hungary and Rumania; also 
she must have tlie steel of northern France, control of the shore 
line of Belgium, Holland and northern France, and the colonial 
domains of France atid Holland. It is in pursuance of this ideal 
that Germany took over Austria on March 12, 1938^ acquired 
the Sudeten area of Czocho-Slovakia J>y the Munich Agreement 
on September 30, 3038, annexed the rest of Czeoho-Slovakia on 
March 14, J 939, acquired Momd from Lithuania on March 22, 
1939, conquered Poland on September 27, 1939, j 

Norway nu.MayJ^ 1940, Holland on May 19^ 1940, v^SlIhe* * 
Belgium on May_28, 1940, and France on June 17, rcvcr#ed 
I94IL - pcnmavk^lRiimania, Hungary and Luxemburg have 
become mere satellites, of Germany. Kussia has annexed a 
portion of Finland after a bloody war. On June 15, 1940, while 
French resistance was collapsing Russian troops marched into 
Lithuania, "and the next day into Estonia .and Latvia. Thus 
the Treaty of Versailles has been undone and w r ith it has 
vanished a large number of motion-states. . 

The causes of the disappearance of small nation-states are 
deeply rooted in the theory and practice of the big Powers of 
Europe. Writers like Seeley, Benjamin Kidd and Theory of -j 
i*aul Rohnbaeh argue that a highly civilised nation has expansive , 
the right and obligation not only to protect its indepen- na ,on * iam * 
dencePand administer its internal affairs without interference 
from others hut also to expand by force, if necessary, over more 
backward peoples. They hold that human civilisation progresses 
towards higher stages as nations strong in material wealth and 
military organisation extend their sway over nations less 
advanced in these respects. 

The progress in the technique of production has made it 
possible to realise the economies of large scale production. But 
no nation can now consume all the manufactured goods 
it produces. The large scale manufacturers use the 
power of the nation-state to obtain an exclusive market 
for their commodities. As the area of undeveloped countries is 
limited and as wqrld-market implies foreign competition, quarrels 
between expansive nations give rise to warfare. The stronger 
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nation having defeated the weaker ones becomes transformed into 
an imperial power. Moreover, the destructiveness of modern war- 
fare is so great that the nation-state tries to acquire such bounda- 
ries as to have access to 'wheat, coal, iron and petroleum to 
safeguard itself from the dangers, involved in war. It will go on 
increasing its armaments and its neighbours will also do the same. 
Thus an atmosphere of nervous hostility is provoked among big 
nations. The smaller nations seek subordinate alliance with their 
bigger neighbours with a view to win security by their 
multiplied strength. As early as 1 925 Pr o f. L aski •tatet 
wrote : “ Either national states m ust Tea m to provokewar 
co-operate_ instead of to compei^.Qr. it is likely, the s mall 
national state will cease to possess e ffec tive independ ence/ 1 ^ 


VI). Indian Nationalism 


Study of western history, politics and literature, impact of 
nationalist movements in Italy, Germany and the JTear East x 

tEe_|waEenmg qfJapan, the .researches of Orientalists Into ffie_ 

glorious jast of India^and the religious reformation in the .uine- 
teenth ceutury have roused the spirit of nationalism in India. 
The question is often asked whether India is or can be a Nation. 
In the English sense of the term, India is not a Nation .because 
she has not yet become independent. In the words of, Sir. 
$uren dra Nath Banerjea, India is a J Nation in making'. Thej 
psychological factor which makes the people of India fee! that 1 
they have a common ideal, conyuon economic interest, and * 
common grievance has made India a Nationality. 


of E nglan d and a tew communa- 
JjjtlLim denying the existence of t KTeellng 
£^MMonal_janit y in In dia. According to TiofcT Birkenhea d 
“just as Europe has never become a single nation, and is divicTe< 
into many separate and often antagonistic peoples, jrq dndi i 
^omprises^ii^Llax- greater.. d^r^„.aL_lieterog eneous population 
SMi?4_^^iff?Aiqces of race, religion. c aste t interests anX 

JSfit No matter how glibly a few seditionists o n political^ 

platforms may declare the unanimity of Hindu and Mahomedan 
aspirations, the vast bulk of the people of India knows nothing 
of such unity. These populations live in a state of perpetual 
hostility, the manifestations of which are, and can only be, sup- 
pressed by the firm action of the British authorities,” Mr. Winston' 
declared in a speech on the 18th March, 1931, that 
the gulf between the Hindus and the Muslims is impassable. 

If you took the antagonism of Prance and Germany**, he 
observed, “and the antagonism of Catholics and Protestants, 
and compounded them and multiplied them tenfold, you would not 

euttul the division which scnaratAs than A fwn rattAfi iniArminc^tpd 
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by scores of millions in the cities and plains of India.” It is true, 

‘ indeed, that the Hindus and the Muslims have got different 
systems of law and culture, and that the absence of inter-marriage 
constitutes a barrier between the two communities. But the 
differences between them are. often exaggerated by interested 
parties. The Hindus and the Mussalmans usually live peacefully 
side by side in cordial relations with one another. T* 1 * political- 
unification of India under one rul e, the spread o f English fldn ra- 
ti on and theeasy facilities oTcOfflm unication betwee n one pa rt of, 
t he countr y s nath e other have created a unit y o f political outl ook 
among aH classes of Indian people. They are all united in their 
demand” for Swaraj, though there is some difference among 
them regarding t he connotation of the term, Mr. M. A. Jinnah 
has, in a recent statement to the press, denied the very exis- 
tence of this sentiment of unity and has demanded a separate 
nationhood for the Indian Mussalmans. But thousands off 
nationalist Mussalmans have repudiated the Pakistan scheme oj/ 
Mr. Jinnah. 

Even the Simon Commission, which was not very friendly to 
Indian aspirations, was constrained to recognise the force of 
Indian nationalist sentiment. “It would be a profound error”, 
remarks the Commission, “to allow geographical dimensions or 
statistics of population or complexities of religion and caste and 
language to belittle the signifi can ce of what is called the ‘Indiap 
Nationalist Movement.’ True it is that it directly affects the 
hopes of a very small fraction of the teeming peoples of India . 
True it may be that its leaders do not reflect the active senti- 
ments of masses of men and women in India, who know next to 
nothing of politicians and are absorbed in pursuing the traditional 
course of their daily lives. But none the less, however limited 
•in numbers as compared with the whole, the public men of India 
claim to be spokesmen for the whole, and in India the Nationalist 
movAnent has the essential characteristics of all such manifesta- 
tions- 1 - it concentrates all the forces which are roused by the 
appeal to national dignity and national self-consciousness.!’ 

Political scientists now agree in holding that the essence of 
nationalism does not lie in the identity of descent, community of 
language and religion, and unity of tradition. “A common 
memory . observes Delia k ..Burns.. . .“and a- C_Qmmon ideal — the se 
more than common blo od— make a nation. ” The Hindus an5 
the Mussalmans havelived together for” seven hundred years, 
their economic interest is essentially the same, and their political^ 
objective is to attain independence. India, therefore, is a nations- J 
lity which in course of time is sure to attain Nationhood. /, 



CHAPTER IV 

SOVEREIGNTY OF THE STATE 

I. Meaning and Different uses of the term 'Sovereignty' 

The concept oi sovereignty has been called the very basis of 
modern political science. “Sovereignty is the supreme will of 
j the state", %iys Willoughby. Woodrow Wilson has 
« ilg” <ntv called it “the daily operative power of framing and 
concept giving c flicacy to the laws.” Burgess characterises it 
as “original, absolute, unlimited power over the individual subject 
and over all associations of subjects ” This description of 
sovereignty might appear to sanction the tyranny' of tho state 
and to involve the sacrifice of individual rights. But the jurists 
take pains to show that there is absolutely no contradiction 
between individual liberty and sovereignty. 

Tho state comes into being when sufficient spirit of unity 
exists to organise a people, to create a government and to enforce 
+ < laws. It must contain some persons or body of persons 

f I |*w- ,ur Ab- whose commands receive obedience ; and who can, if 
l th“ «°«* r necessary, execute those commands by means of force. 

There can be no state unless there be &uch a body. 
The commands thus given are calldll laws. Legally, therefore 
the state is unlimited because it is itself the source of legal 
enactment. If it imposes any limit on itself, it may remove the 
restriction whenever it thinks fit The absolute and unlimited 
powe r ofjthe state is necossaiy tn maintain rights of indi vidu als 
ijncTof associations wilhinjdie Stajigi. Ha d there been no such 
auth or jjy. thc.puor ami the weak, would havo been entirely at t ho 
mercy of the strong ; and a condition of p erp etual warf are an 5 
anarchy would have followed . .The ju rists, therefore, hold that 
there can be no right against the state. beeause_th§ st ate is the 
sourc e of all rights and the enforcer of all obligations. 

The term ‘Sovereignty’ is used in popular phraseology ip a 
variety of senses. Thus, the word sovereign is often used to 
f TttvX „ designate a king or monarch. Though the final power 
mm §L of decision lay with the king during the days of despotic 

monarchy, yet at present the king has become in some 
countries a part of the machinery of Government. He is called 
sovereign only in a fictitious sense. He is supposed to personify 
the power and majesty of the state, though in actual fact the 
rani ifirntv rests in other hands 
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, Another distinction is made by some writers between de 
facto and de jure sovereign. It is sometimes found that th'e 
supreme power in the state is seized by a usurping 
king, a self-constituted assembly, a military dictator, ?«d!u “u«X 
or even a priest or a prophet. Cromwell, after he had ,overei< “ ^ 
dissolved the .Bump, Napfilgon after he had overthrown the 
Directory , the English Convention Parliaments of 1060 and 
1689 are examples of actual sovereignties which rested upon 
no legal basis. Lord Bryce observes, — “the person or body of 
persons who can make his or their will prevail whether with 
the law or against the law, he or they, is the do facto ruler, the 
person to whom obedience is actually paid.” J)e jure sovereignty, 
on the other hand, is that which the law recognises. Do jure 
sovereign has the legal claim to obedience. It is often found that 
the de facto sovereign converts his rule to de jure sovereignty 
by election or ratification. 


Austin, however, refuses to recognise the . d i st metion between 
de facto and de ju re sovereig nty, o n th e ground that the will of 
the sovereign itaolT is law~ ~He holds that governments 
may be deTacto or de jure, but these terms can not th"** 1 ” 
be applied to sovereignty. The adjectives lawful and di,tinct,on 
unlawful can not be- imputed to it. The only law, he said, by' 
which a person or a body of persons can he sovereign is its own 
law, its own command or will, and hence to say that a person 
or body is the de jure sovereign is tantamount to saying that it 
is legal because it declaies to he so. 

The sovereignty of the State has got two aspects — legal and 

political These are t h e two different manifestations oT~ one and 

ttm same sovereignty through two d i fferent _channels. 

The legal sovereign is that determinate authority which by 
aw has the power to issue the highest commands of the State. 
Phonetically speaking, it can override the prescriptions > 

of the divine law, the principles of morality, and the sovereignty J 
mandates of public opinion. Whatever the supreme / 

law-making body decrees must be accepted as legal and must 
b.e applied by the Courts. A judge must apply a law, though 
it may be morally unsound and condemned by public opinion. 
Lawyers and courts refuse to look beyond the legal sovereign. 
But Woodrow Wilson has well observed that “Sovereignty, as 
ideally conceived in legal theory, nowhere actually exists.” He 
elucidates dhis remark by certain concrete examples. 

In England, legal so vereignty rests with the King-in -Parlia- 
ment There is no legal limit to the power exercised by Parlia- 
menT It is said to have power to do everything except make 
a jnan a or a woman a man. It can prolong it? own 
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existence as it did by the Septennial Act of 1716. As Dicey 
remarks, it can, legally speaking, adjudge an infant of 
^Vationi full age ; it may attaint a man of treason after death ; 
powcta of it may ligitimise an illegitimate child. Parliament can 
refgnbody legally make a law compelling the people to kill one 
another. But in actual practice, Parliament dares do 
nothing that seems to 1>< against principles held to be sacred in 
the sphere either of constitutional privilege or private right. 
“Should Parliament violate such principles, their action would be 
repudiated by the nation, their will failing to become indeed law, 
would pass immediately into the limbo of things repealed ; 
Parliament itself would be purged of its offending members. Parlia- 
ment is master, can utter valid commands, only so far as it 
interprets, or at least does not cross, the wishes of the people.’’ 


No dffpot 
can ncidte 
unlimited 
power 


Before tl m Iiolslievik_re.yolution 1 the Czar was said to ha ve 
possessed almost^ unlimited jwwen But oven his supremacy 
was actually limited by concessions to the spirit of 
his army, to the prejudices of his court, and to the 
temper of the mass of his subjects. It follows, then, 
that the most despotic monarchy as well as the most 
powerful assemblies are practically limited in power. That which 
limits the legal sovereign is the political sovereign. “Behind the 
sovereign which the lawyer recognizes”, observes Dicey, “there 
is another sovereign to whom the legal sovereign must bow.” 

Sovereignty 


'^Political 


Prof. Gilchrist has defined thw political sovereign as “the 
sum-total of the influences in a state which lie behind the 
law.” The political sovereign may he roughly des- 
rion eribed as the power of the people. It manifests 

»»ire'gnty itself by voting, by the press, by platform speeches, 
by intelligent conversation and by various other ways* 
which can not be easily defined. It is indeed the controlling 
power behind the organ through which the will of the state 
is given legal formulation ; but it is rather vague and 
indeterminate. 


In a small city-state, where all the citizens can meet in*a 
place afid express their opinion freely, the legal and political 
Not* sovereignty practically coincide. But in the modern 
dct*nmn*te states there exists everywhere a distinction between 
•uftorttr the legal sovereign and the political sovereign. The 
political sovereign is not determinate because it is not organised ; 
when it is organised it leads to legal sovereignty. McKeohnie 
observes that “the will of the legal sovereign is or should be 
the authorised embodiment or manifestation of the will of the 
political Sovereign. If the popular will is accurately expressed by 
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the legal sovereign, the power of the people is effective, otherwise 
it is not.”* 


The Juristic or Monistic view of Sovereignty 


The, attribu tes of the legal boveioignt\ a i e btatp.4 t ,n be 
ne nce, exclusiveness, all-compiehu i^ ojr s b ,_ al)so_h 7 t^n^/ina]ie- 
naI)Tht> and unity As this them y has lx on ~pi opounffeH Irotn 
the point ot view of ab&tiact law, it is c ilkd Jimslic \ieu . it is 
called Monistic because sox 01 oi^nt \ p* ittnbulcVl to the' state 
ilone and because it is held to lx indivisible 

\/ The sove reignty ot_the state is j permanent m the .agnse th at as 
long as the state exists sovereignty continues without interrup- 
tion If at any lime sovereignty Is losf the. st ite itself ceases 
to exist Theie might lie c lunge in Hi beaLei oi * 

government or a 1 evolution might ( hange the oigainsa- Pcrn,anenc *J 
lion ot state, but that would mean onh a tianst ei ot sove reignty , 
not its cessation 


As the state is one oig inic whole, the to can he hut one supreme 
power m the state This idei is expiessed bv di iwmg 
attention to thr* exclusiveness of sovuc ignt's So\eie- 
ignt\ can not he divided 4 

^\ci> individual and evei> association ot indiuciuals must be 
subject to the sovereign power ot the ^Ule Foieign ambassa- 
dois, envoys etc , hung vithm a s tate enjoj indeed 
i mmunity from the jurisdictiu* of th e state, ‘FuF the ^nntvTnetd 
power w hic h every sta te enioys ol expell ing the diplcF 
inauCrepiesentative^^^ves the jiiRvcisa hty ot the s overeignty 
ot the state__ 

Jy attributing tine quality of absolutism vve mean that sovere- 
ignty j& legally unlimited If it is limited bv any superior power 


Here it should be noted that Austin tc II into a giavc uror by attribu 
ting legal sovoioigutv to the bod'v ot the electorate The \otus are empower 
td to choose legislators at mtenak , but thev cannot pass laws nor negati\e 
bills except in states where lefcicndum and initiate e aie plc^ a - 
ylojnt. The electors mav be said to bo j)ohtical souragns b it not u an 
legal sovereign* Som* writers reject the distinction between *jJ*f* c * 
legal and political sovereignty on the ground that it seems to 
lOcognise a dual sovereignty ui the state But as a matter of fact such a 
distinction does not mean the recognition of two mal and hostile powers m 
the state* The legal and political sovereigns aie the manifestations of 
one aiid the same sovereignty, which ib an abstiact ideal, working through 
difieient channels. There cannot be any long continued hostility between 
the legal and the political sovereigns Jf it is found that the l egal soyftmffft 
i i; neraatentl y flouting the opinion o f t h e Bohkc a l aovar a gfl . popul a r discontent 
' viU rise to a clitnax and a reorganization or reconstruction of the legal 
^ ovorsifn will ba tiB^ertfthen ! 

9 



86 


POLITICAL SCIENCE AND GOVEBNMENT 


then that power is sovereign. But there must be some supreme 
, , power in the state. “The principle of entire legal indo-' 
penaence of state as a consequence of sovereignty, 
says Willoughby , “is not contradicted by the existence either of 
international law or constitutional law.” 


differen t states 
to obey 


consenting 


In ternational regulations or treaties between 

do not i mpair the sovereignty of ,the__ s tates 

such regulations or treaties. The_ consenting^ jiarties 
ii?u« dot?' voluntarily accept "" tliosiii. by -their - accept, aaQe,_BO 
)”overe?rfnty power ' R created superior to that individually possessed 
(, by the contracting parties. .No legal m eans have as 

jret been provided for - enforcing internat ional regulations. 

Constitutional law too does not lestriot or impair the sovereign- 
ty of the state. By -constitutional law we understand those rules 
ciwek oi that define the organisation of the state, and the extont 
MonaiUw an d manner of exercise of governmental powers. It 
L°“ * w does not purport, to control the state. Constitutional 
provisions are self-set by the state, and the same power that has 
decreed them still has the power to alter or abolish them ; 
though this alteration or abolition must be done in the formal 
and legal way. 

The sovereignty of the state is inalienable, i.c\, its essential 
elements cannot be ceded or parted with. “ Sovereignty,” say, 
Liebcr, “ can no more be alienated than a tree can 
inaiiembi- a j] e j ia ^ jt s right to sprout or a man can transfer his 
life and personality without self-destruction.” There 
might be a legal transfer ot the power of exercising sovereignty 
from one body to another ; such an act would be the surrender- 
ing of power by a particular governing body ; but it would not he ( 
a parting of sovereignty by the state. . 

^yHl. (a) History ot the Theory ot Sovereignty 

The the o ry of sovereignty emerged gradually with the beginning 
of the M odern Age in th e sixt eenth centur y. In the Middle 'Ages 
Sovereignty the idea °f the stale as externally independent of any 
Middu Age, com P vl ' R ' on or interference on the part of other states, 
and internally exercising absolute authority over all 
individuals or associations of individuals could not arise owing tb 
the existence of throe factors. These counteracting factors were 
tl*H>elief in the existence of a universal empire, > *pttSvalonce. of 
feudalism ancFbclief in the Law of Nature. So long as the belief 
in ‘the existence of a universal empire in the shape of tbe Jloly 
Homan Empire prevailed, it was impossible to organise indepen- 
dent and equal states. In the feudal society ties of personal 
dependence bound individuals into groups, and similar bonds of ft 
larger scale held these groups together. Astheliaw of tfatapi 
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was supposed to be superior to all human laws, the concept of 
sovereignty, having power to make laws, m contravention of 
Divine and Natuial Law, could not arise, ISultowards the end of 
the Middle Ages the Empire became shadowy as a result of its 
long-drawn conflict with the Papacy, the nobles became weak 
and kings became supreme within thou* territories by wars, 
conquests and alliances. The most compact and powerful 
monarchy arose in France And _ it_ n as in France that , the , 
theory of sovereignty was for the firht iuue cniuiciat&l. 

Jean B oflin, the French write r, pro pounded thi s theory jn his 
book I)e7a Uepubh'que m J57C_ JTe defined sovereig nty as the 
tr s~ u preiile "" power o vcr~ch i_z_ei IS <md , subjects umeslra : fioJ \ 
jned by the laws,” He piefuiod that sovereignty ° / 

should leside in one poison, though t h a re is nothing to stand in 
the way of vesting it m nianj 

Hugo Uintju^ die Dutch wider, emphasised the external sove- 
reignty of the state in his great work on International L iw, j>ub- 
lis hed m 1625 He considered all states as equal and Grotiui 
Ihd e p e lid en twit h s upreme _ju ri sdiction wit h i n_ their 
boundaries STates "weie Legarded by’ him as persons dealing 
with each other as by conti act 

^ Hob bes laid the foundation of the modem sta te fry propound * 
mg^hcTIieory of absolut e and Irle^pcins i blo sovereignty , held 
HiaIlliel3cH^ ^ by so c *ial contract all thou: Hobbes J 

’powers un coDditibnally To the s overeign, who vv as not / 

a party To The contract He ^awTliaTTbe growth of the modern 
t d r ateiogically entailecT the concentration of political, religious 
and economic power in the hands oi a single soveieign authority. 
'He locates the so vereig n a uthority m the mon arch ,He is the 
most uncompromising upholder of the indivisibility of sovereign 
|>awer, which according to him, can not be shared by the people, 
and *yhich should not allow any assoeiatmu or corporation to 
arise within its dominion. Hobbes identifies the sovereign with 
the government and holds that the people cannot change the 
form of government for u they that have already instituted a 
commonwealth, being thereby bound by covenant to own the 
actions and judgmonts of one, cannot lawfully make a new 
covenant amongst themselves, to be obedient to any other, in 
anything whatsoever, without his permission.” The sovereign 
has the “whole power of prescr bing the rules, whereby every 
man may know, what goods he may enjoy and what actions he 
may do without being molested by any of his fellow subjects , 9 
JHe is the s ole judge to decide what is necessary for the peace 
ift subjects. He is also to determine wha 


e$ are to be taught to the people and thus he is to, con 
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~ ir absolute, omnipotent, permanent, universal and inalienabl e/ 
Hobbes, however, confounded the legal absolutism of the state 
with governmental absolutism and identified the subordination to 
civil authority with subjection of the people to particular rulers. 


Locke was a const itutionalist. He docs not mention the term 
‘sovereignty' at all, but he uses the word, ‘ supremo power .’ He 
e places the supreme power, first, in the hands of the 

e people, who are described as the ultimate source of all 

powor. The people elect the legislature, which is also called 
supreme, because it has to make laws for all parts. The execu- 
tive authority is subject to legislature but when the legislature 
is not in session the executive may be called supreme. The 
theory of Locke will lie clear fiom the following quotations from 
his twO -t reatiscs on Civil Govern ment . “ Ther e can bo but one 
supreme pn wc . r w hich is the legi slative, to wh ieh all t he res t 
are and must be sub ordinate, vet the legislative "being "onlv^a 
fi duciary power t o act for cert ain ends, there remains still in t he 
people a suprem e power to lemove o r alter the legislative, when 
they End tpe l egislative act contrary ' to the trust reposed in 
tEemT 1 " ’‘\W here The legislative is not always in being, and the 
executive is vested m a single person who lias also a share in the 
legislative, there that single person, m a tolerable sense, may 
also be called supreme , not that he has in himself all the supi- 
eme power which is that oi law making, but because he has m 
him the supreme execution irom whom all inferior magistrates 
derive all their subordinate powers.” Thus though he calls the 
Legislature and the Executive supreme in their limited spheres, 
the ultimate power iests with the people. In the modern terroi V 
fiology, therefore, Locke may _be called an upholder oi popular 
sovere ignty. ’ ' ‘ 


It is to Rousseau t hat the modern theory oi soveteiimtv owes? 
its immediate origin . It w as he w ho con ceived t he sc 


Rotimitt 


People or gener al Wjll^ Hj& sovereign 
created by the social contract. As sovereignty resides in the 
Wil) can never he alienated, because ‘power i$&y Jbe 
transmitted, but not the will.* He ridicules those philosophers 
who are in favour of dividing sovereignty, because they ‘turn the 
sovereign into a fantastic being composed of several connected 
pieces ; it is as if they were making man of several bodies, pne 
with eyes, one with arms, another with feet, and each with 
topthittg besides/ The General Will can not but be right and 


ad) it is iafallible, 
:thq 


It has been well said that BoUBSflftU 


•jRfiOCfe 


mjhm writer s thoorobsorbed the 
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state in tho ruling body, the government, the bearer of the 
perso na lity ot all. R ousseau, by th e aafne Jo p ie, AbRnrhp.il the\ 
' government in the pe'ople. ” ' He united the absolute sovereign ty ) 
of HoFBes an d the ‘ popula r c onsent _ o f Lo cke into the philosoX 
phic doctrin e of popu lar sover eignt y.' 

J^jb) Justin's Contribution to the Theory 

Tho mosh pota^l c contrib utio n to the t heory uf s ovoi-fti^nty ha, a , 
beeiT3aclFl >Y- Jomi Austin in his book on Junsurndence, 
p ublishe d i n 1832. He states the doctrine thus,— -‘If 
a determinate human superior, not in tho habit of theory'*" 
obedience to a like superior, receive habitual obedi- ,overei * nt * 
enco from the hulk of a given society, that determinate superior 
is the sovereign in that society and (lie society, including the 
superior, is a society political and independent". From this 
statement of the theory Prof Gilchrist has drawn the following 
conclusions : — 

'“(I) “The superior or sovereign must be a determinate person 
or body ; therefore, neither the general will nor all the people * 
takep. together can bo sovereign. 

Ms) The power of the sovereign is legally unlimited or absolute, 
for a sovereign can not he forced to act in a certain way by any : 
command of his own. He makes his own limits. 


(3) Sovereignty is indivisible. Jt cannot be divided hetweon 
two o)' more persons or bodies of persons acting separately ; for, » 
if so, one would be limited in* some way by the other, which ” 
would be a superior power, and therefore, the real sovereign.” 

t Maine. Clark, and Sidgwick a re foremost among those who 
have criticised Austin's theory that Wrvemg ntv must, reside m a 
determinate bodx. In the first place, it has been pointed 
out bv most of them that C*ho, theory is inconsistent ihrAntia^ 
with the idea of popular sovereignty. It also ignores •“ * h * ory 
public opinion and^Ukes no account of what we call political 
sovereignty, further more, Austinian theory errs in treating 
all laws as being merely “Command.” ignores the great body 
of customary law in a country and exaggerates thereby the single 
elepsent of force to the neglect of obvious historical facts./! 
CJsHri Henry Maine criticised this doctrine on the ground that it is 
not warranted by actual or historical fact. He cites the example^ 
of Ranjit Singh, who inspired of his extensive power never “issued 
a command which Austin would call a law. The rules which 
regulated the lives of his subjects were derived from their 
innumerable usages, and these rules were administered by 
domestic tribunals.’’ Austin had answered this objection in 
anticipation by laying down the maxim that “ what the soverei gn 
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[permits he commands .” But in such cases as that of Banjifc 
Singh this maxim does not really fit in. For, in this instance, 
the sovereign has no alternative but to “permit” what he can not 
alter. 


Leacock further points out the limitation of Austin’s fioctrine 
in the following words :“Thc analy»is of political power which 


& .eacock's 
tateraents 


it offers is not meant as an explanation of the ultimate source, 
the first cause of authority, but merely intended as a 
universal abstract formula, mdicatihg the method of 
its operation in tho modem world. To accept the 
doctrine in this sense, is, of course, necessarily to restrict the 
connotation of the terms ‘state’ and ‘law’. The term ‘state’ will 
include only communities possessing the requisite finality of 
organisation, and fixed relations of command and obedience. A 
law will connote only a command issued, either directly or 
indirectly \tluough deliberate 1 refusal to contravene aii-established 
usage^bytydie sovereign organisation of the state.” 

V^tecentlv the upholders of the Pluralistic doctrine oJ sovereignty 
have attacked the Austinian doctrine. As the subject 
SSSST very important, we shall devote a separate section 
to this discussion. 


Austin’s chief error lies, as Prof. Garner lias aptly pointed 
out, in giving much stress to the Mtfgal aspect of sovereignty, 
and in ignoring the forces and influences which lie at the back 
Prof ^ 10 formal law — a very natural mistake for a lawyer 

Garners to make. Jt has beoi^ aptly remarked that ‘one 
begins by thinking Austin self-evident, one learns that 
many qualifications have to be made and finally, one ends by 
treating Jiis whole method as absurd and theoretic’. Nevertheless { 
as a conception of the strict legal nature of sovereignty, Austin’s 
theory is, on the whole, clear and logical, ana much of the* 
criticims directed against it ha* been founded on misapprehension 
and misconception. 


>JV. Popular Sovereignty 

Sovereignty is the essential characteristic of the state. 


But 


ft good deal of contusion prevails regar ding the r epo sit ory of 
sovereign power^ The theory whicK is vaguely stated as that 
of popular sovereignty is widely prevalent. It was started on 
, ( the eve of the modern age by the anti-monarchical 

o< writers like William of Ockham, Maraiglio a nd Althu^ 
Kousseau expounded this theory with great force 
\ but bad logic in his epoch-making work, ‘the Social 

Contract.* According ., tQ T JBouss eau T bv jha ordinal cond paot 
■■■ihea.WgM in^Ji heir collective capacity became 
5^jaEai^~-ao4 ^e tniiy Ssccriied 
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that government is but the servant! tor executing the 
■will of the state, but he made this will practically identical 
with popular clem and J Rous seau thus destroys the permanence 

of all governmen t and its autho rity . His "theory,' hoWeVM, had 

great influence on the American and French Revolutions both of 
which reiterated the theory of popular sovereignty in their, 
declaration of Rights of Man. " ~ 7 ' t " 

O&Tn the nineteenth century, the belief in the Social Contract 
and Law of Nature was given up. But, the doct rine o f p opular 
_so yereigntv ha s receiv ed^ new orientation from the _ % 

p en of Prof e ssor Ritchie . His theory in ay T)e”sTaTc(r ) 

Hfus7 directly through electoral power and indirectly ' 

through influence, intimidation, or potential rebellion, the people 
exercise sovereignty. They possess the physical power, which, in 
the last resort, is bound to prevail in any quarrel. If sufficiently 
provoked, they can annihilate the existing government. They 
are ultimately the' masters. “Sovereignty, in last resort, is a 
matter of force and depends upon the ability to secure or to 
compel obedience ; hence, the power that in case of a struggle 
would have the strength to command obedience is the sovereign. 4 ' 
Any form of government to which the people submit exists 
therefore only by virtue oT their tacit consent. 

^Criticism of the theory of popular sovereignty 

The theory of popular sovereignty, ’however, owum 

the test of$bgic. Gettel o bserves that the sovereignty of the people 
is, in fact, by the very definition of the state, a contradiction 
in terms. “The state is a people organised b y means 
of government w hich , makes an d, enforces law/ 4 If 
by the term ^people 77 ^ we mean the sum-total of the 
individuals composing the state, we have “the state 
resolved into its atoms, and supreme power ascribed to the 
unorganised mass or to the majority of these individuals.” “If, 
however, by the people we refer to them as united and politically 
organised we have only repeated the proposition that sovereignty 
is a necessary ingredient of the state ; for, a people politically 
organised is the state.” 

Moreover, the theory of popular sovereignty assumes that 
superiority in actual physical force necessarily rests with the 
mass of the people. But millions of organised men Majorjty 
without discipline, weapons and modern equipments doe° not 
can be easily overawed by a few thousands of well- JommJnd 
organised soldiers. Numerical majority has not of grcatet fotc * 
necessity always the stronger power. If it is said that sovereignty 
lies with the strongest group of persons trained to act together 
then it must be supposed that the group of these men obey a 
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person or a body of persons. In this case too, sovereignty rests 
with the person or body of persons, who are thus habitually 
obeyed. 

It would be wrong too to suppose that under normal circums- 
tances the exercise of suffrage is an indication of popular 
Mirage is sovereignty. In the modern states ‘not more than 
criterion thirty per cent of the entire population (including 
minors, paupers, lunatics, criminals etc.) enjoy the 
right to vote. A majority of these electors would be but little 
more than fifteen per cent of the entire population. Even these 
electors can not exercise supreme power without organisation, 
and if they organise themselves, the heads of the organisation 
would have the sovereign or supreme power, and not the electors 
themselves. In any case, we come to the old conclusion, that 
unless a people become politically organised there is no 
sovereignty. 

On close analysis, it is found that sover eig nty of the peo ple is 
nothing more than l the _ sovereignty of the publi c opinion . Sovere- 
The doctrine * s a political term, implyinglEe power to compel 

ensured civil obedience, and it can be exercised by society only in 
*' crty its politically organised capacity. Force is an incident 
of sovereignty indeed, but “ the highest meal of statesmanship is 
to render the actual exercise of such force as seldom necessary 
as possible, and the extent to which this aim is attained wiil 
depend largely upon the degree in which state action corresponds 
with the desire of Public Opinion or the General Will.” 

CN • 

Theory of Limited Sovereignty 


The, theory of absolu te soverei gnty of state propounded by the 
Hegelian and Austim m_snho nls of thought has been attacked by 
many, .writers on . v ari o.us_giauiid s ■ Bluntechli asserts that “ ever^ 
the state as a whole is not almighty, tor it is limited externally, 
by the rights of other states and internally by its own aatnij? 
and by the rights of its individual members.” 


Some of the limitations pointed out hv these writers are not 
legal in character, but are religious, moral or political. Martens 
Moni «i>d recognises God as“ Legal Superior” over a state ; others 
IfmAatfon. khink that the “ Divine Law ” limits the sovereignty of 
state. Some writers maintain that the sovereignty of 
state is limited by moral laws and will of the subjects. The state 
cannot override the moral convictions of the people. Jf their 
ideas and sentiments are not respected by the Government, that 
Government is not likely to last long. “ Governments have 
always rested and must rest,” says Bryce, “ if not on the reflec- 
tion, then on the reverence or awe, if not on the active approval, 
then on the silent acquiescence of the numerical majority.” 
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From the legal point of view these moral sentiments have no 
binding force behind them. They are merely self-imposed 
restrictions on the exercise of sovereign power of the Tbese are 
state. The sovereign authority does and should respect s^if-imposed 
them on the ground of expediency. Garner rightly re8tr,ct,ons 
points out that “the laws of God, the dictates of humanity and 
reason, the fear of public opinion, and other alleged restrictions 
on sovereignty have no legal effect, except in so far as the state 
rdiooses to recognise them and give them force and validity.” 

Some writers are of opinion that in states, having written and 
rigid constitutions, the sovereign cannot override the provisions 
)f the constitution. Amendment of the constitution 
requires certain procedure to be followed and this is S»Vi?u- 
proscribcd in the constitution itself. In those states £° s n i ®! v n e n £ lw 
igain where conventions plav a great pint in legisla- 
tion, they are as good as constitutional provisions. In Great 
Britain Parliament does not ignore the accepted conventions. 
These conventions are regarded as practical restrictions on the 
freedom of action of the sovereign. 


Some writers contend that the action of the sovereign is 
imifcod by the positive law of the land, which is supposed to be 
interior to the creation of the state and as such bind- ^ f . 
ng on the sovereign power. But all laws, positive or of.tat^with 
constitutional, arc the creations of the sovereign government 
lower. They can be changed and are changed by the sovereign 
luthority. The critics ot absolute sovereignty are misled by 
i confusion of State with Government. Government is not 
sovereign but the State is sovereign. “ When the state came to 
)e organised outside of the government,” says Garner, “ and 
as understood in its true 


iovereignty was understood in its true light, namely as an 
■^tribute of the former rather than of the latter, it became an 
'■asy matter to reconcile the doctrine of an unlimited sovereignty 
vhh tlfat of a limited government.” 

^lt is maintained that the sovereignty of states is restricted 
>v the rules and prescriptions of International Law. Treaty 
>bligations impose definite restrictions on the freedom LimJtmtiona \ 
the sovereign in respect of matters of international ofjinte£na- j 
mportance. But the states can violate these treaties, lona aw 
wen though there are possibilities of reprisal from those nations 
who are affected by such action. Jellinck and other German 
writers asserf that the % states respect the treaty obligations only 
:mt of a sense of honour ; these are merely cases of ‘auto-limita- 
don.’ Tsone is no sanction behind International Law. So far as 
the question of sovereignty is a mere juristic one, this contention 
must be regarded as a valid one. But in a practical life, no state, 
however strong it might be, can persistently violate international; 

10 
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treaties and conventions. In the present state of international 
chaos and anarchy much importance cannot be attached, 
however, to the limitation of international law on the sovereignty 
of state. It is probable that the more effective attack on sove- 
reignty will come, in the future, from the exponent'* of inter- 
national law and the principle of a world community of legal 
values which transcends the state. 

Four Ideas of Juristic Sovereignty 

The history of the doctrim- of sovereignty given above shows 
that it has been subject to a rapid evolution The diversity in the 
theories ol sovereignty is reflective of different concepts 
theory of th e proper organisation of political unity. Sove- 
a?p!ictt 8 bii v ’ I'dgnty is and has been a problem in the constitutional 
organisation of the state. The test of the truth of a 
theory of sovereignty, therefore, should m no sense be its uni- 
versal applicability or its logical sell -constituency. The value of 
a theory of sovereignty should lie in its appeal to the public 
lawyers of a particular state. There are lour outstanding ideas 
of juristic sovereignty, namely, the French, the Rnglish, the Ger- 
man and the American. 

The French conceptions must be divided into two classes— 
those prevailing before the "Revolution and those coming afler 
Before the Revolution sovereignty was vested m an organ of the 
state, in the monarch, and the peculiar characteristic of the 
monarch was that lu^was generally above positive 1 
The French restrictions. Tlie power and the will of the monarch 
were the means of escape from warring civil and 
religious factions, and the unification of the feudal claims of tin 
nobility in the higher synthesis of the state. Bodin as contras- 
ted with Hobbes recognised always a fundamental law or laws 
behind the sovereign organ. He rendered a great service by 
formulating a stable constitutional principle for the attachment 
of some sort of coherence in political life. 

The French conception of sovereignty nince the Revolution 
has been that of national sovereignty. The principle grew out 
of the social contract and natural rights theories of the 
•oVmitfnty e l )0( ‘b* The primary assumption is, of course, what we 
may call popular sovereignty, but popular sovereignty 
itself docs not constitute the idea of national sovereignty. It 
public opinion is the primordial and necessary political force, 
legal sovereignty should be located in the nation, from which 
comes this opinion. By recognising sovereignty in the nation 
public opinion is given a superior force, a precise expression and 
a legal authority. Fsinein is the chief exponent of this theory. 
He holds that the state is the judicial personification of the 
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nation and its sovereignty ought to he exercised only in the 
interests of the entire nation. This insistence on the interests 
of all furnishes the basic limitation upon the authority of the 
sovereign power and guarantees individual rights. The public 
xulhorily, sovereignty, ” wriies Esinein, “ ought never to be 
sxeroised but in the interests of all : that is what is intended by 
giving it a fictitious personality as subject, disi met from all the 
individuals who compose the nation, distinct Irom the magistrates 
and the chiefs as well as of the simple citizens.” The theory 
of national sovereignty makes democratic government inevitable. 

If sovereignty resides in the nation, then the actual poison at the 
^cat of administration is only a delegate, a ropiesentativc of the 
whole and not its master. The personnel ol the government 
must he at least the tacit choice of the nation ; aiul the policy 
>f the government must he one which the nation desires. The 
individual lias rights against the government, but he has no 
right against the nation itself, as expressed by tl lo majority in 
dections. The minorities, in this theory, are, therefore, at the 
mercy of the majority. 

The traditional British doctrine of sovereignty is like that 
if Bodin, with tin's difference only thal the British writers do not 
ucept the juristic character of fundamental const i- sovereignty ) 
utional principles. The Austmian theory recognise s V 

die sovereignty of the highest organ of the government. j 

Legal sovereignty is not vested m the state as a legal 
person or in the nation, nor is it vested in the monarch ora class, 
but in the legislative power wh^cb includes the King, the Lords 
and the Commons. The location of sovereignty in the^ British 
Empire has become a difficult problem since 1926. The 
Imperial Conference of 192(5 thus defined the position of the 
Dominions : “They are autonomous communities within the 
British Empire, r\pial in status, m no way subordinate one to 
mother, in any aspect of their domestic or external affairs, 
Lhouglf united by a common allegiance to the crown and freely 
associated as members of the British Commonwealth of Nations. 
This status got the legal sanction from the Statute of West- 
minster. The British Parliament, then, cannot be the sovereign 
of the dominions. Dr. Wright holds that there is no single, 
central, super-authority for the empire, and thinks that it is not 
necessary to have such an authority. He recognises the possibility 
of divided sovereignly in the British Empire. But there are 
British legalists who hold that the sovereignty of Parliament is 
still complete, that the Statute of W estminster is an act of 
Parliament, and what one Parliament can pass, another may 
roseind ; for no Parliament can bind its successor. Such a view, 
howevor, is absurd as a political reality. 

The German interpretations of the principle of sovereignty are 
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the most complicated of all, because of the more entangled situa- 
tion with which tbo German jurists had to doal. Not only was 
the position of the monarch more distinct legally than in England, 
but there was also the problem of federalism which deprived the 
idea of sovereignty of some of its possible coherence. 
Germ®** Sovereignty is an attribute of the state as a juristic 
person with a legal will. The monarch thus becomes 
a representative of the state will, but the sovereignty of i.hc state 
itself is not inherent in him. In the opinion of Bluntschh, 
however, sovereignty is not vested exclusively in the state, since n 
remaining hut different sovereignty of the monarch is accepted. 
The German theory developed likewise the idea of the non- 
sovereign state to enable the doctrine to be held that though the 
German states had lost their sovereignty in the lieich they had 
not lost their statehood, \ccording to Seydel sovereignty resides 
only in the member-state ; while Jellmck holds that it is located 
in the union-state ; Gierke believes that the member-states art' 
like individuals in a unitary state. The autonomous member- 
states form a super-state m winch they participate not only in 
the exercise of its power but in the creation of its will. 

The American theory inn) be called the doctrine ol divided 
sovereignty. Sovereignly w*as divided between the states and the 
United States by the constitution itself, though there 
American WUjS con {]i c t until after the Civil War as to the proper 
organ or oigans to settle disputes of competence. The 
view of the state rightists was that the states should make such 
decisions while the nationalists believed the Supreme 'Court to be 
the proper organ. While German theory developed the idea of the 
non-sovereign state, many of the American publicists and judge's 
continued to look upon the component commonweal tbs in tin* 
federal union as states pos^o'dpg sovereignty 

VII. Location of Sovereignty in Federal Statec, 

Eminent writers like Cooley, Story, Toequeville and Hurd 
hold that sovereignty is located in the federal as well as in tin 
Theory of 8 * a ^ c ^ ^ v ci*n mei 1 1 s . They argue that the federal 
location government is found to have autonomy in certain 
sKt.tofi spheres, while the states have autonomy in others 
This theory, however, is opposed to the conception that sove- 
reignty is incapable of division. A federal union makes one and 
only one state. The component parts of the federal uniun )o3c 
their sovereign power as soon as they become members of the 
federated unions. In one state there can be only one sovereignty. 
'‘Sovereignty/’ declares Calhoun, “is an entire thing ; to divide 
it is to destroy it. It is the supreme power in a state, and wc 
might just ac well speak of half a square or half a triangle as of 
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half a sovereignty.” In a federal union the constitution alone 
can determine the competence of the central authority and that 
of the component states. The federal government as well as the 
governments of the states cannot go beyond the power confer- 
red on them by the constitution. 

This leads to the theory that sovereignty rests with the 
organisation that can make or amend the constitution. According 
to the upholders of this theory, there is no higher authority 
possible than that which creates the constitution. That authority 
expresses the direct will of the state, and is therefore sovereign. 
In Great Britain , sovereignty rests in the K ing-in -Par] lam ent ; 
in Fran ce m the National Assomblyy fn t he l iJS JL ..the 
procedure of amending the constitution is th us la id L h «ot ° pk l 
dowfrm Article ^ oT — 1 ‘T ii o Congress, sovereign \ 
whenever jjrd of both Houses shall deem it necessary, u >v s° r A n thc ^ 
shall propose amendments or, on the application of the 
Legislatures of 3 rd of the several states, shall call a Convention 
for proposing amendments which in either case shall be valid 
when ratified by the Legislatures of 4 i.l 1 of several states, or by 
Convention in ; {th of the commonwealths.” Thus, two different 
processes are prescribed for amending and ratifying the constitu- 
tion. In practice, all amendments have been proposed by 
Congress and ratified by the state legislatures. So it may be 
said that neither the people of the United States, nor the people 
of the states have, in fact, participated in the exercise of the 
sovereign power. 

This theory of locating sovereignty in the constitution-amend- 
ing authority suffers from certain defects. First,’ the power that 
can amend the constitution lies mainly dormant and _ . . . 

latent and acts only intermittently at infrequent inter- tudon- 
vals. Logically, the sovereign power in the slate can authority U 
* not thus lie dormant. Secondly, the organs that not absolut ' 
actively express the state’s will are not simply the authority that 
makes or amends the constitution, but also the organs through 
which, at present times, that will is expressed. Thirdly, the 
sovereign authority must be absolute but the constitution-making 
authority can be put in motion by the government alone and can 
only act in the manner legally prescribed. Thus, the constitution 
making authority becomes limited in power. 

There is a third theory of the location of sovereignty. Woodrow 
^ilson_ holds that sovereignty rests with the law-making 
authorities. They include (!) Legislature — national, „ 
Commonwealth or local ; (2) Courts, so far as they «overei*nty 
create and not merely interpret law ; (3) Executive m»k?Bg ,w * 
officers, so Jar as they create law by proclamations ; * uthor ‘ t4e * 7 
{4) Conventions when they sit to amend the constitution and 
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( 5 ) Klee torn when they exercise powers 'of referendum* and plebis- 
cite. “Sovereignty is considered here as the daily operative power 
of framing and giving efficacy to laws. Tt lives, it plans, it execu- 
tes. It is the organic organisation of the states as of its law and 
policy ; and the sovereign power the highest originative organ of 
the state.” — (Wilson). But it may be pointed out that sovere- 
ignty is au attribute of the state and not of the various organs of 
the Government which share m the expression of the will of the 
state. Sovereignty can hardly be said to be determinate if it 
is sought to be located in one body now, and then in another 
body Laski has nghtlv pointed out that the attempt to discover 
the sovereign authonty m a federal state is “an impossible 
adventure.” 

. j^/lll. The Pluralistic view of Sovereignty 

The ( oncept ol so\creignty has been viewed by writers on 
Political Science in previous centuries from the legal, historical 
and philosophical standpoint. All those writers recog- 
Monim'c” nised the necessity ot unitary control of all powers and, 
■overeignty Ihorefoio, held a unified, co-ordinated, supreme 
power as the essence of the sovereignty pattern. The 
only point m which they differed amongst themselves was regard- 
ing the authority which should exercise the control. Some 
contended that sovereignty resides m one, others held that it 
resides in the many ; some believed that sovereignty is fragmen- 
tary 01 dual, and there were others who opined that it is supra - 
mundane. From age to age the tbeorv has changed according 
to changes in social, cultural and economic forces. The circums- 
tances of the present ago have given rise to the Pluralistic 
. ftttacks on the Monistic theory of sovereignty. 

The Guild Socialists, Syndicalists, Anarchists and above all, 
the Political Pluralists have assailed the Monistic theojry^of Sovc- 
ebict roignty, which views the sovereignty of tho Stele as one, 
exponent! q< indivisible and unlimited. In the place of one indivisible 
sovereignty, they like to emphasise the sovereignty of 
the different groups that flourish in the society ; hence they are 
known as the Pluralists. This point of view received a great 
stimulus from the writings of the German jurist, OttoGHorke ; 
in England it has been put forward bj^Figgis, ^SJaitlandT^arker, 
Maclver and Laski. 

v Three factors have been chiefly responsible for tho attack oil 
the Monistic theory. First, thejAas come a tremendous change 
in the function of the state. So long as the function 0$ the state 
was. limited to order, justice and defence, emphasis had to be 
laid on dominatipn, command and imperium. But ’with the 
ftssumntion of social and economic functions hv the nnbiic 
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service instead of i mpgr ium becomes the dominant idea. ; “ In 
those great state activities which increase everyday,” writes Leon 
Dugnit, education, the poor law, public works, lighting, the postal 
telegraph and telephone systems, the railroads; the state inter- 
venes m a manner that must be regulated by public law. But 
this can no longer be based on the theory of sove- 
reignty. It is applied to acts where no trace of power f„ c , 7 « c | T e 
to command is to be found. Of necessity a new *«*<?„ 
system is being built, attached indeed by close bonds to the old, 
but founded on an entirely new theory, i Modern institutions, 
under the new and fruitful jurisprudence of the counsel of state 
take their, origin not from the tluiory of sovereignty but .from the 
notion ^of public service.!’ 

" Secondly, the progress of science and of the technique and 
organisation of, production and marketing has made it necessary 
to emphasise international co-operation rather than 
national isolation. The external sovereignty of the b!ng d the' cur ' 
state should be curbed in the interest of humanity. In «ov""?jn ty 
practice too, the ‘independent sovereign states’, of the oflltatc ® 
nineteenth century have no longer the untrammelled sovereign 
independence that they used to have. 

“Thirdly, the groups or associations which were regarded by 
FTobbes as ‘worms’ within a body are now being recognised as 
ilaying an increasingly important part in social and 
xilitical life. \Figgis, one of the earliest champions of I ? porfanc * 
(roup rights, holds that, £ The State did not create ° ,,roup, 
he family nor did it create the* churches ; nor even in any real 
iense can it be said to have created the club or trades union, 
lor in the middle ages, the guild or the religious order, hardly 
wen the universities or the colleges within the universities ;) ' 
»hev have all arisen out of natural associative instincts of man- 
kind, and should all be treated by the supreme authority as 
lading a life original and guaranteed, to be controlled and 
lirected like persons, but not regarded in their corporate capacity 
;S mere names.” Krabbe holds that owing to the rise of import- 
,nt economic associations, like the labour unions, the state can 
10 longer pretend. to he the one. all-powerful agency of social life; 
I'ime . are hbw-a-days groups for the promo tion and .’.caieuat 
hdusifcrial, politfcal.Teligibus and other . ..interests, Society has 
iow become an aggregation of groups rather than an association 
f individuals. \JMaitland points out that the state is practically 
tound to acknowledge the corporate character and the rights and 
esponsibilities of groups which operate as collectivities and their 
ormal recognition- by the state makes little difference to their 
haraeter. 
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sovereignty is no longer valid. The mod era state,, according to 

hitu, is_noX .unitary, it is not absolutistic, neither is it 
View on in dependen t. “It pluralistic, and constitutional and 
sovereignty rP ap on ftjb] a It is limited" Tn the force ft exercises; 
-it is directive rather than dominating, in the decrees it issues ; 
it is changing with every desire of the electorate rather than 
permanent. Its power is diffuse, in territorial and functional 
groupings. And internally as well as externally its activities and 
functions a re subject to limitations and review. Actually, the 
stateMs an association like other associations, with the fecial 
function of .co-ordiinitmg. It is a public-service corporation.” On 
these grounds, Laski holds that there is no sovereign, no definite 
human superior, issuing commands with absolute finality which 
his subjects must obey. Laski argued for a system which would 
recognise the complete autonomy of economic, political, religious 
and social associations, with the abandonment by the state of 
any claim to be the sole representative of the general interests 
of men. Tie cites specific examples to show how the state failed 
to carry out its decisions in the lace of determined resistance by 
groups within the nation. Thus during the last European war 
the British Parliament did not dare to enforce the anti-strike 
provisions of the Munitions Act against the defiant Welsh miners 
or to put into operation the Irish Home-rule act against the 
rebellious Ulsterites, f Aran, according to Laski, is a creature o< 
competing loyalties and flic state must compote with churches, 
trade unions, employers' associations, friendly societies, political 
parties and professional associations, lie held that in any ins- 
tance of conflicting demands the state’s pre-eminence over other 
,8sociations depends upon the superiority of its moral appeal in 
that instance^) But the failure of the German Economic Council 
convinced Laski that the state must have the co-ordinating and 
supervising authority over other associations, hi his Preface* 
to the fourth edition of ‘Grammar of Politics' he states^ that 
the theory of pluralism “did not sufficiently realise the nature of 
the stale as an expression of class relations. It did not suffici- 
ently emphasise the fact Mint it was bound to claim an invisible 
and irresponsible sovereignty, because there was no other wav 
in which it could define' and control theJ^gal postulates of society. 
It was through their definition and control that the purpose of 
any given system of class relations was realised. If the State 
ceased to be sovereign it ceased to he in a position to give effect 
to those purposes.” 

£The different points of attack on the legalist doctrine of sove- 
reignty have been admirably summarised by Gettel thus “They 
(the Pluraliats) deny that the state is a unique organisation ; they 
hold that other associations are equally important and natural ; 
they argue that such associations are for their purposes as 
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eign as the state is for its purpose. They emphasise the inability 
of the state to enforce its will in practice against the opposition 
of certain groups within it. They deny that the posses- ( 
sion of force by the state gives it any superior right. oncu,,on 
They insist upon the equal, rights of all groups that command the 
allegiance .of their members and that perform valuable functions 
in society. Hence sovereignty is posssessed by many associations. 
It is not an indivisible unit ; the state is not supreme or unlimit- 
ed.” j M erriam and Barnes in their “History of political thought 
— recent times," have shown that inspile of these attacks (lie 
theory of the. sovereignty of state has not boon given up and can 
not he given up. We agree that the different associations in the 
community perform valuable services, and the state should not 
arbitrarily coerce them. But if equality of status with the state 
lie claimed for them, and if sovereignty is denied to the state, whg..„ 
would maintain the mutual relation between these associations ? 
Barker and Laski also admit that the duty of the slate is to deter- 
mine, in general outlines, the constitutions of the several asso- 
ciations. (“ The S tate”. sayaJkrker, “as a general and embracing 
scheme oriife, must ne cessarily adjust t he . .relations _of jxssocia- 
tion s to it sc I f , tq other, associations, and toJ;h('j row ri members— j[ 
to itself, m order lo maintain the integrity of its own scheme ; 
to oilier associations, in order to preserve the equality of associa- 
tions before the law ; and to their own members, in order tr 
preserve the individual from the possible tyranny of the group.” 
The Pluralist^ are recognising the lorce of this argument. Lewis 
Uockow in an article on “TJte Doctrine of the Sovereignty ol 
the Constitution” in the American Political Science Jieview 
11981) shows that Pluralistic criticism is becoming more a 
general theory of the social structure ol the state and less an 
attack of the state as a co-ordinating agency. The Pluralisms 
Iftive rendered valuable services by pointing out the practically 
limited power of the state and the superiority of law to the state ; 
hut unless unlimited authority, in theory at least, he conceded to 
the state, jt would he--difhndi, if not, impossible, to protect tjie 
different associations^ 



CHAPTER V 


I. Nature of Law 

The word “law” is used in various senses It is often applied 
to the sequence of cause and effect in (he world of phenomena, 
e.g , laws of gravitation and () f chemical reaction. Such laws, 
known as physical laws, indicate inevitable results that necessarily 
follow fiom gi\en conditions. Again, the term 
kindVofLaw ‘law’ ls used to designate rules for the guidance of 
human conduct If such a law concerned with 

motives and internal ads of the will, it is called moral law. II 
the laws refer to outward acts, they luaj he either social laws 
or political. Social la ws ji re enioxced by public opinion, and 
politica l laws by the authority ol the state. We are concerned 
here with the latter kind of laws, which are designated as positive 
nr civic laws Such laws may he defined as /‘those rules of 
conduct that control courts of justice in the exerciser 
Jf*LBw 10n of then jurisdictions As distinguish! fiom all other] 
rules of conduct Hut obtain more 01 less general recog'j 
nition in a command v of men, they are such as have tor then 
ultimate enforcement the entne power ot the state. n ( Willoughby ) J 
JProfessor Holl and has thus defined law — “A law is a generjrf 
rule oF action taking cogmzffnee only ol external acts, 
enforced by a determinate* authority, which authority is human 
and among human authorities is that which is paramount in a 
political society , or, briefly, a law is a general rule, of pYteviml 
/action enforced by a sovereign political authority 11 

There are two schools ot writers on the science of law namely, 
Analytical and Historical. The Analytical school discuses the 

Two schools naturp ^ aw ]) y a11 ^ualysis of existing laws and by 
of jutispru- classifying them according to their fofrus of expression, 
imse their comparative validity, and their method of enforce- 
ment. Aust in is the great loader .of _this^ school. He considers 
all laws as a command_oj_ the sovereign. To this definition cif 
^awlhe Historical school takes grave exception. The German 
writer, Savigny, is the founder of the Historical school. According 
to him, customary law exists as law, independently of the state. 
The functibn of th e state is not t o create law hut to realise and 
enforce it ~ ~ 

Woodrow Wilson has further elucidated this point of view 
in the following words — “The function of the framers of law 
is a function of interpretation, of formulation rather than of 
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origination ; no .step that they can take successfully can lie far 

apart from the lines along which the national life has run. Law 

is the creation, not of individuals, but of special needs, 

the special opportunities, special perils or misfortunes g|£ wth of 

of communities. No ‘lawmaker’ may force upon a people 

law which has not in some sense been suggested to him by the 

circumstances or opinions of the nation for whom he acts.” 


Difference \ 
of opinion l 
regarding ) 
‘source of / 
Law' 


N ^ r The difference of opinion between the Analytical and Historical 
schools is more apparent than real. Thu two schqolh_luokmg at 
the nature of law from two different angles of vision 
have” come to loggerheads. The Historical school used 
the term “source of law” to denote the mode in which, 
or tlie person through whom, the rules that have 
acquired the force ol law have been formulated The 
Analytical school used the same term to denote the authority 
which gives these mb's the force of law. The state is the sole 
creator of law, in the sense that, enforcement by the 4ate is the 
distinguishing characteristic of law. Hut at f he same time the 
contention of the Historical school, that a general acceptance of 
customary rules is necessary, is also true. 

Law reflects the prevalent conceptions of right aud wrong and 
also the social relationships in the communities in which it is 
accepted. Thus it serves the purpose of a mirror ol the 
community. From th e laws oT a community, wo can 
judge its character Hut law 7 is also an active force jn 
the sense thatfit compels men to follow a particular course o( 
outward conduct The compulsion which it exercises is pajrtjy 
ethical and partly physical. The majority ol ,peop[e L#w rcgu i fl . 
ofrey law, not because they are at raid of Jbemg detected^ tc« outward 
and punished if they violate lt^Imt because they com. con uct 
tfuder it as just or t \ pedum t. Hut there are people who do not 
feel the moral compulsions of law. To thin minority of the people 
law ifivolvcs a ‘Must’, and speaks hardily of the power of the state. 


Law reflects 

social 

condition 


The ideal purpose of law is to lay down those cations of be- 
haviour the observance oi winch will maximise the 
satisfaction of demand. J’.ut the actual purpose of law 01 

is to fulfil the object of the state, which according to 
Laski, is to mnutain some given system of class-relations in 
society. ^ 


Law of Nature 


3 na tural law originated with ‘the Gree k 
philosophers. It was thought that th e _pripciple ojLunifonfii£y 
-pe£Y.aded the universe_and th is sh ould provide a number j 

of fixed jate 8.Qfjcondn^t for the guidancelhf. the " action , {i n NSt?» y . 
of men. Th ese fi xed prin ciples w ore given the name of 
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Theory of 
the Stoics 


‘laws of nature.’ Pla.tg , and Arig totle were conscious of such laws 
an3’"reTerredjto such p ri nciples as natural justice and law. ^ 

TEfTcohcep^recerved further development in the hands of the 
Stoics who understood by it the rule of reason and defined it as 
the manifestation of . the single and homogeneous spirit 
of the world." They tried to teach that the laws of the 
land should be shaped in accordance with this divine 
reason which pervades all natural phenomena. 

After the conquest of Greece by the Romans, this Stoic 
philosophy of law of nature exerted a strong influence on the 
jus gentium ^ e 8 a ^ s y*toin Rome. Formerly, the Romans had 
replaced jus their jm i civile or civil law to guide the affairs of 
the state, but under the influence of the Stoic philoso- 
phy, a system of laws developed under the name of jus tjentium 


or law of nations in order to deal 


with foreigners 


in Rome. It 


was gradually recognized that the jus (jentium was really the law 
of nature ox jus n at u rale , being based on the principles of nature 
and applicable to all nations. Consequently the jus civile of Borne 
was replaced by tins new system of laws. The Christian religion 
also inculcated the principle of law of God which assumed a 
sacrecj significance in the mediaeval period. 

Neater, this principle of law of nature formed the basH-CiI - ike 
contract theory as enu nciated .by Hobbes*. Xiockc and Roussea u. 
~ 7~~ They conceived that in the state of nature the law 

wr°i ?e ™ 7 °f nature existed. Hobbes was of opinion that the state 
) j^nature was a sta te df c onstant "strife and warfare, 
TTie~~s^atc of ~ nature as a state of 


Locke, however, conceived 
perfect freedom and happiness. 


Rousseau, again, declared that in 


the state of nature?! man enjoyed, equal rights and liberty and so ir 
modern society also man must have liberty, equality and fraternity. 

Though the idealistic* philt^uphu * ^oijccived the law of nature 
in those varied ways there are certain considerations for which 
Law of ) the principle does not appear to be very reasonable. 
Nature isC (j) 1 1 is not historically true ; at no period was man 
ima mary ^ guided by it; \#f) ^The law of nature has no legal, 
sanction behind it and it makes no difference between law as it 
exists^n i society and la w as i t sEqu TcT be ; (iii) Human nature 
"being '"Imperfect, human institutions cannot be perfect and 
as such the imaginary laws of native have little applicability 
for them. As best, as Kant says, the law of nature may serve 
as a standard of justice. 

Willoughby obs erves, the natural law can be interpreted in 
' three different ways : (i) The Law of Nature may refer 
Jtt %*?*%} seance of cause and effect in natural pkeno- 

o£n rpr * ta * mena ; Sfi) it may mean the instinctive conduct of 
human beings, as Huxley and Spinoza conclude ; and 
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(iii) it may mean the principles of conduct which derive 
their sanctity from divine intention and purpose. In reality, the 
Laws of Nature have no existence. They are mere ideals about 
t standard of conduct which should be followed not only in the 
sphere of individual actions but also in social legislation. 

The recognition of the Natural Law may be traced in the 
[mictices of modern states. v(L In International Law which was 
>iven a definite shape by H ugo Cfrotiu s, it is claimed 
hat the Law of Nature has exerted a strong influence, o? i!iw C of / 
Writers on International Law try to make oui that it Nature i . 
.unbodies certain rules which states, under certain circumstances, 
night to follow and they should legitimately be compelled to 
follow on the basis that all states arc equally sovereign and that 
no state should unnecessarily encroach upon the rights of the 
)tber and violate the dominant principle of the .Law ol Nature. 

; li) In the system of trial by jury, the principle, seems to have 
)ccm recognised, for it is believed that the several minds may find 
■he dictates^of the Law of Nature. In courts of law, judges ; 

/cry often pasK-dhenL. judgments h?isc.d ,_mi the m oral principle of 7 
'eason and good conscie nce — wh ich are the principles of StoicTj 
Philoso phy. iffTTaTevery form of Government, at least the rights 
>f life and property are ensured. This is m accordance with 
die doctrine of Natural Law. 

^ III. Divisions of Law 

Law may lie classified on tl^e basis of various distinctions. 
A)r the purpose of political science, we may divide Law in 
wo different ways— according it) the agency through 
vhich it is formulated and according to the public ofdiivSon 
>r private character of the persons concerned. Accor- 
hiig to the manner of statement or agency of formulation, Law 
nay be divided into VtT Constitutional I jaw, (h Common Law, 

; b Statute Law, (4) Ordinances, (5) Administrative Law 
md (( ^International Law . 

Constitutional Law is the sum-total of the principles that 
reate government, define the jurisdiction of its different organs, 
ind prescribe the limits withiu which the powers of 
government can be exercised. Constitutional Law Jjjonai^Law 
nay be written or unwritten. Jt may grow with the 
;L\>wth of the people and formulated by the ordinary law-making 
H>dy as in England ; or it may be created in a special way "so 
hat the ordinary law-making body might not alter it as in the 
J. S> A. 

Common Law is that body of legal principles which are derived 
i‘om custom but are enforced by Law Courts like statute law. 
"he laws that are formulated by the ordinary law-making body 
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Common 
Law etc. 


in the formal way are called statute laws, e.g., the laws that 
are enacted by the Congress in the U. S. A. and Parlia- 
ment in England. Ordinances are “commatids of 
limited application not necessarily permanent, and 
usually issued as administrative directions by some department 
of government.” 

Englam L-itt--the--^elL-Garni , ning Dominions and in the 
Jnited _ state smf America there is the same system of law both 
. for t he officials and fo r t he non -officials . In these 

countries the officials do not enj oy any special 
Immunity and the judiciary^ cannot take anv cognis - 
ancr of the plea of state necess ity in e xtenuation of 


the Rule 
Law 


of 


acts on the part of state offi cials whic h ar e cal cu lated to i 
on tho liberty oflJIc. Tlii^prinf-ipUi. 


infringe 


Buie of Law. Opposed to it 
Administrative I aiw 


as_tlic 

is the special system of law, known 
or Droit Ad mini st rati f which is 


as the 

prevalent in most ol'the Continental state 
^the_body^ of rule^ which xegnliitc the relations qf.Jfclie. jidniiuri- 
trat ive authority towards private. citiz ens, and d eter m ines, tlie, 
position of state" Qffiqials^.. J^e„ rights jind liabilities^ of private 
citizens in their dealings with these officials, and the pi%)cedjij^ 
by which these rigbts^aiid liabilities are enforced. It should not 
be thought that in countries where the Administrative Law pre- 
vails, there is no individual liberty. In France, litigation in the 
Administrative Court is cheap and is executed rapidly. The clear 
distinction between a “fault of service” and a “personal fault” 
on the part of tlie official protects the citizens against the evil 
consequences of too much official zeal. The rules that arc 
generally observed by states in tlieir dealings with other states 
are called International Law. We shall discuss its nature in< 
a later section. 

Prof. Holland lias divided law into Public Law and’ Private 
Law. Public law is concerned with the organisation t of the 
Public Law s *' a *' e > delimitation of the powers of government and 
and Private the direct relations of the State and the Individual. 

?i% Private Law creates only private rights and obliga- 

tions, regulates the interests of individuals and as such is 
enforced by the state. “In Private Law/' observes Holland, 
“the parties concerned are private individuals, above and between 
whom stands the state as an impartial arbiter. In Public Law 
also the State is present as arbiter, although it is at the same 
time one of the parties interested.” 

Public Law, again, has been divided by Holland into (1) Con- 
Dlvtoona stitutional Law ; (2) Administrative Law ; (3) Crimi- 
tn Public nal Law ; (4) Criminal Procedure ; (5) the law of the 

w state considered in its quasi-private personality ; 

ei^d (6) the procedure relating to the state so considered, 
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IV. The Rule of Law vs . Administrative La 1 


P r i n ciples^o£jJK^JJule_of^ Law 

The fundamental principles of the Rule of Law as stated by 
Dicey are : (1) “No man is punishable 4 or can lawfully be made 

to suffer in body or goods except for a distinct breach Th . 

:)f law established in the ordinary legal manner before cipies of the 
the ordinary courts.” (2) “The rules which in foreign kulpofLaw 
countries naturally form part of a constitutional code, are, m 
English-speaking states, not the source, but the consequence of 
the rights of individuals, as defined and enforced bj the courts.” 
Thus, this Kule places the judicial y not only m a condition oi 
freedom from interference on the part of the executive, but also 
in respect of all the members of the executive. (3) The third 
Rale makes this superiority clear. “iSvcj’X- f roin the 

Prime Minister down .to a constable taxes is 

Linder the same responsibility for every act done withgujJegaT 
justification as any other citizen.” 

/fahe Hule of "Law effectively protects individual .liberty. No 
person can be arrested, coerced or imprisoned in any manner 
which is not justified by the law. If any person feels 
that he has boon wrongly arrested, he can take action ^ u ° a Y l?b*rty < 
igainst the person who lias put him under arrest. » protected I 
If his contention is upheld by the court, the wrong-doer 
■hall he punished and shall have to pay damages. As there is 
io Administrative Lawjn England*, the wnmg-d( >er can no t be I 
proteefecThy virture of his official position. The Habeas Cor pus 
Act is another bulwark of individual liTTerty. If a person is un- 
lawfully arrested by the ^executive government, the court will, 
>n the application either of the prisoner or of some pbrson acting 
>p his behalf, order the person who is alleged to have kept the 
xggrioved person in restraint to produce him before the court, 

that/a proper trial may be held. Jjut m times of national 
langer or political excitement Parliament juspends the operation^ 
)Tthe Habeas Corpus Act and then a person may be detained in 
irison on men’ suspicion. 

The Monarch seems jo be. an exception., to this rute, because he, 
ian do no wrong. JBut a s nearly every official ac t of the Monarch 


s done t hrough _ some agents, who^ are pe rsonall y Limitationg ) 
'espoi^bleToFjlie jegalily the acts jHey d o, this ex- ofThe * rSu { 
;eption is mere app arent than reaL In recent times, ° Law ^ 
he llule of Law has been much modified both in England 
tnd in the United States of America. The following tendencies 
n recent developments in England show that side by side with 
he Common Law Courts, Administrative Courts are gradually 
>eing evolved, y) The Public Authorities Protection Act o f 1893 
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provides for the protection of officials front being sued. Similarly 
the ^stom^Cj^nBO ion Acj)j;)f_ 1876 , the Luna cy;^JLjal_1890 
and the jCriminal Justice Act of 1925 protect certain nitons of 
officials fromTOng^odTirordiMiy courts. Hii) Certain classes 
of officers such as Judg es,, J ustices o f Peace, C ustoms and Excise 
officers enjoy specjal jminuni ty_i_rom the cons equences of thei r 
actT ^ Conxion „ Ym (iii) Legislatures in great industrial 
communities, like Britain, U. S. A., Germany and France are 
so much burdened with law-making in different matters that 
they cannot compile statutes m such detail as to meet every 
possible contingency in operation. The result is that “adminis- 
trative bodies not only find themselves compelled to undertake 
judicial duties, but also to perform them in such a way that the 
courts are excluded from scrutiny in their operations.” Tn 
England, it has been decided that, if no particular method is 
detailed in a statute, the government department concerned with 
its execution may adopt wlvat procedure it thinks best without 
interference from the Courts. The National Insurance Act of 
1911 establishes a body of Insurance Commissioners appointed tfv 
the Treasury who have got the judicial authority to decide all 
questions arising out of the claim of workman. Similarly, in the 
United States, it has been decided by the highest Court that 
“the decisions of the Secretary of Labour in all immigration 
cases are final/’ (iv ) The head of a government department is 
not responsible for the official act of his subordinates. Had he 
been a private citizen under the same circumstances he would 
have been liable for the action of ids subordinates. 
l)roit Administrate 

The Fr ench word Tjro it Administratif refers not only to tin 
law covering* the relation of the administrative authorities towards 
private citizens, but also to the whole of the public law relating 
to the organisation of the state. The word is translated into 
English as Administrative Law, but the English word is generally 
used in the former restricted sense. ^Administrative Court s 
exist not o nly mJb' r.ance^ but als o i n Germany, Italy 
tive^Courits" Switzeriamh jbgi^F ran ee, t here" are two distinct 
„ sets _ot _ counts — j udic ial aduninstraJIve 

c ourt s. The judicial courts decide criminal cSel^pa^cases^f 
private law, while the administrative courts try cases between 
the government and its officials, or between private citizens' and 
government officials. The ^admiiiktrati ve courts are guided n ot 

regulatio ns and procedur e 

known as Ad mi nistrative Law^ ~ ** 

\Heged defects of Administrative Law and Courts 

J eep observes that in states where Droit Adwwoifltratif 
ffls the ordinary law courts have no jurisdiction m matters 
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at issue between a private person, and the stato^ (He further 
P.QJPii 8 t hat 'the most dosjotic characteristic of j)roit Adminis - 
tratif Ueii-iKults tentlenc^ to protect officials .. Lo wel l al so .observes 
th at ii 1 Kjran_o£ Cjtho go vcnunont has. always, a free hand .and can 
yToTato the Jaw if iLwantii to. do. so without having anything 
to fear from the ordinary courts/ V A critical study of the recent 
developments of the Administrative Courts shows that all these 
charges against them are wide of the mark. 

/(it would be a mistake to flunk ihat in countries where Droit 
Administrate prevails there is no protection of the individual 
ngainst public officials/ Various measures have* been 
adopted to secure individual liberty against official J^otect es to 
encroachments. The jurist! id ion of administrative jn* r v t ^ ual 
co urts over official action does not extend to all cases. 

“The ordinary courts have’’, observes (loodnow, “as a result 
of statutory provision, the entire control of the matter of ex- 
propriation or the exercise, of the right of eminent domain. Again, 
arrests made by the administration are under the control of 
file ordinary courts as a result of the penal code. It is true also 
that where the government or a department of the government 
becomes a party to an ordinary commercial contract the 
jurisdiction is in part given to the ordinary courts.” The 
ordinary law courts possess the right of passing judgments upon 
the legality of regulations and ordinances issued by the executive 
authority. UlL France there is an independent court entitled ^ 
fluyToii rl of ( ■o nthcLs, winch dot ides— ui.-iiuu htful cases whethe r r 
file Judici al or Administr ative Wepartme iH lias jurisdiction. To] 
secure impartiality this court is composed of nine members— f 
three chosen by the highest Judicial court (the Court of Oassa-| 
t ion) , three by the highest administrative court- (the Council of 
fcdatei. two more chosen by these six and the Minister of Justice. 
All the members except the last hold office for three years. 
Cast!/, the clear distinction between * ji fault of servic e” and 
“a personal fault ,” on the part of the official, protects the citizens 
against the evil consequences of too much official zeal. 


In conclusion, we may state that inspite of differ- 
ences in legal attitude, constitutional states’ in modern 
times do not greatly differ in the ultimate rights 
secured to citizens through the Judicial department. 


/; 


Individual 
liberty ae* 
cured in 
every cons- 
titutional 
state 


V. The Sources of Law and the Stages in its Evolution 


Custom has been the earliest means of social regulation. 
Custom has not grown in any community by a conscious effort, 
but by an imperceptible, process of growth as a reflex from the 
feelings of order, justice, and utility that existed iu the minds 

12 
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of the people. But as social, relations became complex 

/custom custom failed to provide with sufficient promptness 
^Custom |} ie new ril ] e s for the regulation of new interests as 

they arose. Cases in which customary law was inapplicable were 
referred to for decision to those whose judgments would he 
weighty and acceptable. 

In the earliest communities Custom and "Religion were indis- 
tinguishable. Tn early times religion was the one. conclusive 
' , . motive and sanction of all socal order. The functions 

^Religion c ] )U .f . U1< 1 king were based upon deeply religi- 

ous conceptions. The early law of "Rome was little more than a 
body of technical religious rules, a system of means for obtain- 
ing individual rights through the proper carrying out of certain 
religious formulae. But as in customary so in religious law, 
necessity arose with tin* complexitv of society for adjudication 
of rights. 

V/lt is the judge who applied the customary and religious laws 
to particular cases. But when different tribes began to come in 
contact with one another, there arose conflicts between 
(don Udica their customs. The wisest men m the community 
decided such cases of conflict by analogy from old 
customs, and by strained constructions. Their decisions were 
accepted not only lor tin* particular case in question but for all 
similar cases. Thor became judicial precedents and consequ- 
ently a source of law. 

With the growth of society ^io\v cases of conflict began tc 
arise. Rules that have been definitely established were not 
I . applicable in certain cases, and if they were applied 

\ qu,<y strictly, they failed to satisfy the better sense oi 

justice that had developed m the minds of the people. In such 
cases judgments had to he delivered according to common sens'; 
or fairness. Such judgments became known as Equity. Sir Henn 
Maine has defined JKVjuih as 41 any body of rules existing'by tin 
side of the original civil law, founded on distinct principles and 
claiming incidentally 10 supersede the civil law m virtue of a 
superior sanctity inherent in those principles/' 

•^The writing of jurists or scientific commentators of the legal 
science often prove to he a source of law 7 . Their opinions are 
/Scientific advanced as arguments and not as decisions, 

(commen- But “ the authority ' of the commentators is 


v taries 


established, just like a 
frequent recognition." 


judge-made decision, b\ 


The most important and prolific source of law is for us 
Legislation 0 ^' ^ ie moc "Iern time, tho deliberate formulation of new 
laws by the legislative organ of government. But 
the state entered into this field in comparatively recent times. 
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“ We may say, indeed,” observes Willoughby, “ that until the 
seventeenth century a.d. the law-making powers of government 
were exercised almost solely in the field of public and adminis- 
trative law ; the private relations between subjects being left to 
tl>e control of custom and courts, or to local administrative 
agents acting in their judicial capacities. 

It has been said that ‘ in the development of law, custom is 
the conservative element, and legislative enactment the radical. 
The chief function of custom is to maintain the status , 

quo. Old customs have proved their utility by mam- Legislatives 
taining the balance in the social constitution. But enactmcnt ) 
customs become sometimes inconsistent with (.lie spirit of the 
time. In such cases legislative enactment should provide rules 
consistent with newer social needs. Laws, however, should not 
be invented, in the sense that they should not be far in advance 
of what is recognised as usual by the general conscientiousness of 
of the people. The Indian Legislature enacted the Sard a Bill, 
prohibiting the marriage of girls below J1 and of boys below 18 ; 
but the law has remained a dead 
in advance of what is recognised 
and useful. 

“^fhus we have seen that 44 custom is the earliest fountain of 
law but religion is a contemporary, an equally prolific, and in 
same stages of national development an almost identi- c ( 
cal source. Adjudication comes almost as authority onc uslon 
itself, and from a very antique time goes hand in hand with 


letter 
by the 


mainly because it is far 
masses to be necessary 


legislation, 


th 


e conscious 


Equity Only 
tion of law, a scientific discussion, the 
of its principles, await an advanced 


stage of 


tnd del i berate origina- 
reasoned development 
rowth in the body 


politic to assert their influence in law-making ’j— (Wdson) 


VI. Development of Law in the West 

*» 

The western countries have derived their legal system from 
two sources — the Roman and the Teutonic. The system of 
custom and law brought in by the Teutonic invaders 
ol the Roman Empire merged into the Roman system o f W L a w Urces 
which they found prevalent and this fusion has given 
rise to the legal system of the West. 

At first Roman Law was only a body of ceremonial and semi- 
religious rules governing the relations of the privileged patrician 
gents to each other and to the public magistrates. It RomanLaw 
was not known to the masses or the plebeians. In man 
course of time the plebeians grew discontented and at their 
demand the celebrated Twelve Tables were published. The 
Twelve Tables became the corner-stone of the whole structure 
of Roman Law. .The Tables were interpreted to suit new cases 
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Jus 

Gentium 


by the Pontiffs and thus the Homan Law began to grow. Then 
in the middle of the fourth century b. c. the office of the Praetor 
was created. The Praetor used to announce some new rules of 
adjudication at the beginning ol Ins year of office. Through the 
successive edicts oi Praetors the Homan law attained an immense 
growth. When foreigners in large number began to settle in 
Home and Borne began fo make conquests, the post of a new 
Praetor for foreigners was created. This officer applied princi- 
ples which were common to all nations. These prin- 
ciples became known as the Jus Gentium. Tt was 
“ that part of the private law ol Homo which was 
essentially in accordance with the private law of other nations.” 
The Stoic philosophers connected the general principles ol Jus 
Gentium with ihe Law of Nature and thus imported to the 
former a new dignity The Roman law received also an 
immense theoretical development from the pnvate jurists. Under 
the empire the jurist consuls prepared the imperial edicts and 
decisions. Last!}, the Homan laws were codified by Theodosius 
in the 4th century a. p. and b\ Justinian m the fitli centurj a.d 
Private Law ^e great gilt of these codes was the Private Law' 
which made “wide and scientific provision lor the 
establishment, recognition, and mforccment ot nidnidual rights 
and contract duties.” 

The Teutonic tribes, the Goths, Franks, Lambards etc., 
invaded the western Homan Umpire m the filth century a. n. 
They had no unified law like that ol Rome ; each tribe had its 
own law. The pnneiple which jphtamed among the Teutonic 
tribes was that each man must bo judged and given his light l>v 
his own native law, aeemding to the custom oi his own people. 

Every person was judged by Ins ‘pcivmal law’. In 
pursuance of this principle the invaders allowed the 
Roman citizens to continue under their own law, The 1 
result was that in one tevntory and under one ruler several 
systems ol law continued to be observed. 


Personal 

I aw 


The advent of feudalism changed the ‘personal law 1 into 
territorial law.’ Over the domains of each lord a 
L«w Itor,aI particular system of law came to prevail. In the 
Middle Ages the Teutonic customs were greatly influ- 
enced by the Homan law. Several causes contributed to the 
diffusion of the Homan law in western Europe. 

The Homan law began to lie systematically studied by 
competent scholars in the twelfth century. * Schools of law 
c»ute* of sprang up in Italy and drew to them ^tudepti from all 
ttttdJftusion parts of Europe. These students, being trailed, returned 
of Romm to their homes with a strong bias for Roman law. The 
Catholic Church took over from the Homan law con- 
ceptions of free contract, individual ownership and succession by 
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will. The Church organised a set of her own courts in which 
these principles were recognised and her priests, as counsellors, 
of kings and compilers of codes, introduced these in the feudal 
society. Thirdly, the Teutonic kings prepared their own codes 
in the light of Roman law. The rules of Roman law were more 
and more consciously and skilfully fitted into the growing law 
of the kingdoms, which were emerging from the feudal systems. 
The rulers accepted as much of the Roman principles as possible, 
because these were conducive to the growth of despotism. The 
method by which Roman law was introduced was not hv legisla- 
tion, but by the decision of cases in the royal courts. Except in 
England, Roman and Teutonic laws were amalgamated. . . 

, ° - ... , V -vr Amalgama- 

lioman law exerted a direct influence on Code Napo- “on of 
Icon (1804). Through French influence it was spread T°iS5nic nd 
in Holland, Italy, Spain and many German states. Jaws 

In England, the native law kept the Roman law out. England 
is separated from the continent by the English Channel and 
she led more or less an isolated life. Moreover, under 
the strong and unifying rule of the Norman and RomafLw 
Plantagenet kings English judges were able to put ^ l , l l gl t a ° n ] nter 
together a consistent system of English law. So 
England did not feel any need of a foreign jurisprudence. But it 
would be wrong to say that England has been altogether immune 
from the legal influence of Rome. Her borrowings from Roman 
law have been of form and method rathei than of substance. In 
conclusion, it may be stated that Teutonic principles predomina- 
ted in public law ; Roman principles in private* law. 


.VII, Law and Morality 

m Law and Ethics arc closely connected, but at the same time 
fliey. differ in their content, sanction and definiteness. The 
province of Ethics is the whole life of man, his thoughts 
and motives as well as his actions. Law is concerned Jine^wfth 
with the outward acts.. of man. Even of these acts, *cf 8 0 0 U niy* rd j 
only those which affect the welfare of men in society, 
are controlled by law, i> .Falsehood, ingratitude, jealousy, mean- 
ness are all immoral, but they are not illegal, cxcent when the 


lead to a preach of law and actual injury to others. A man may 


s a contract he does not 


BUHBWWWIIH 


\i4 Moral rulel are enforced by individual conscience and by 
'Hie disapproval of public opinion. But Law is enforced by 
the state. Thus we see that Law is a matter of 
force, its breaches being punished by the power of «»»«** o 
the state ; bat morality can not be forced. There <ot£0 
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arc, ol' course, some classes of actions which, while possible 
of legal enforcement, are better lelt to tfyc individual cons* 
cience. It these are enforced by law, man’s feeling of moral 
obligation would be lessened. Moreover, law regulates outward 
conduct only so lar as workable and uniform rules can be found 
for its regulation. 

Inspite of the difference^ noted above, Law and Morality 
are inher ently naiumoi eiL Roth arose from the habit and 
experience in the primitive social hie, when no distinction was 
made between the two. Kvcn aft°r fbr differentiation between 
law and morality, manv poous ol contact remain. Roth Poli tical 
Scien ce and Kib_i<p deal with man as a inoral agent inj.oeiety 
Points of ^ I'hhu 2» ’ says Siduwic lv, “s connected wit h. ]>olTtics 

Contact so far as well-being pi any individual man _ is 

IJLaw and boiinTl _ up will) tlie wt 11-berug of he society ” haw 
(Ethics }nps tp coiiiouji to widc-spioad moral ideas ol 

a community, VCJnld marriage was prevalent in India ; now 
the enlightened morality ol the educated classes find that i( 
is morally wrong : so they made agitation for its abolition. 
The result is the Saida AeL_ But ll laws move farm advance 
of the moral standards ol the people lor whom they are meant, 
they would not he observed. Drinking was considered by a 
minority oi Americans to he wtong, so they secured the passing 
of a law. prohibiting the selling ol wine in the United States ol 
Ameiiea. As the majority ol Aiueneans did not accept tins 
view, selling of w me could not he prevented there. Conversely, 
a body of law is becoming constantly inapplicable owing to the 
change m moral ideas Observance ol the Sabbath day is 
recognised by law m most ot the Christian countries, but it is 
not generally obsoi\ed and the non-observance is not punished 
by law. “Only such law »<■ has Ihe support of moral benti- 
menl will be rospecied and obeyed, or, if necessary, efficiently 1 
enforced.” 



III. Is the Law above ihe Siaie / 


Jurists of the positivist school and writers like l)ugui£, Krabbe 
and Cask) hold varying theories ot the relations of the state 
to law. The former^gard state-enforcement as the distinctive 
feature of luw.^cco/dmg to them the state _is the _pnly 
source of Iaw r ancThence law can never ~be "above the 
{dependent possesses the monopoTy~of coercion 

and only those rules deserve the name df law which 
have political coercion behind them. But Duguit 
contends that the stato as such has no essential connection with 
law because the state is merely a body of men inhabiting a 
definite territory, in which the strong impose their will on the 
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weak. The sanctions for political commands are simply the 
physical penalties the rulers are in a position to apply to those 
w ho dare to disob ey. On the other hand, laws are those "rules of 
conduct which normal men know that they must observe in 
order to preserve and promote the benefits derived from life in 
society. The Sanction for law 7 is not coercion but psychologi cal 
aware ness among n or mal me n that, they must observ e certai n 
rules of conduct in order to preserve and prom ote UieJ^eimfits 
derived from li fe in so ciety. Law is much more comprehensive 
than the state and if the state violates any oi the rules of social 
solidarity, it acts unlawfully. 

But there is no unanimity m any community regarding the 
standards of right. If every individual is to he guided dimply 
by his own sense of right, there cannot exist any 
community at all. Krabbe tries to solve this difficulty rai^of y> 
by stating that the legal obligation is dependent on nght 
the majority's sense of right. “If,” he writes, “the* members of 
a community differ regarding the rules to be followed, those rules 
which are desired as rules of law by a majority possess a higher 
value — assuming a qualitative equality of members in their sense 
of right.” The statutes enacted by popularly elected legislative 
bodies reflect this sense of right. Judicial tribunals modify the 
written laws in accordance with the majority’s sense of right. If 
a legislature does not really represent tin* people or if it misinter- 
prets what the people’s sense of right demands, revolution or 
the modification of statutory by unwritten law will bring law m 
conformity with the majority's 1 sense ol right, 

jaski also holds that the law is above the state. In certain 
critical moments of history, people have defied the existing 
political authority and raised the standard of revolution in 
pursuance of ends higher than peace and order. Those who 
resisted Charles 1 in 1G42, Louis XVI in 1789, or 
NichtflasII in 1917, were, according to Laski, defiant individual 
of the state hut faithful to the law above the state. 

He contends that the essence of the law-making 
process is the consent of interested minds and the 
source of law is in the individual consenting mind. “Law \ 
is not merely a command,” he w rites,.- “it is also an appeal . 
It is a search lor "the embodiment of my experience in the rule 
it imposes. The best way, therefore, to make the search creative, 
is to consult me who can alone fully report what my experience 
is. There can be no guarantee that law will be accepted save 
in the degree that this is done. Legal right is so made as the 
individual recipient of command invests it with right ; he give* 
in his sanction by relating it successfully to his own experience, 
When that illation cannot be made, the authority of law is always 
in doubt. 0 ^he State, accordingly, is entitled to obedience onlj 
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to that extent as it represents ade ] irately the interests of the 
individuals, territorial groups, and functional associations affected 
by its laws. 


These varying theories regarding the relations of the state 
to law are due to the variety of meanings attached to the term 


‘law’. Those who hold that laws are rules hacked by 
the comprehensive and compulsive social institution 
called the state, naturally deny the superiority of law 
over the state. On the other hand, those who apply 
the term ‘law 1 to those rules which have at their hack a Sense 
of right of the community, or of the majority of right-minded 
persons in the community, or of the individual, deny that the 
stale is above law* 


t/ Difference 
N due to the 
/ meaning of 
\the term 
flaw 



International Law 


“International law is the body of rules which civilised states 
observe in their dealings with each other, these rules being 
what in enforced by each particular state according to its 

internatio- own moral standard or convenience.” These rules 
aw are concerned with the conduct of war, diplomatic 

intercourse in times of peace, the rights of citizens of one country 
living under the dominion of another, the rights and duties of 
neutral powers in times of war, etc. 


The rules of International law have not grown in a day. The 
Amphictyonio Council sought to maintain peace among the city- 
states of Greece. In republican Borne the rules that 
guided the relations between states were known as 
jus f relate. The Holy Roman Empire and the Papacy in the 
Middle Ages tried to maintain a. shadowy peace in Europe. After 
the reformation the Pope’s claim to world-power was lost. Theft 
various writers began to devise plans for maintaining peaeg. 


A Parisian named Emerich Crucc (1/590-1 648) formed a plan 
for an international council to determine disputes between the 
/contribu* in his book entitled, “New Cyneas.” The great 

[Gtotl L Hug ° ^ renc ^ lni nister Sully prepared a similar scheme. Then 
\J' rot,U8 came Hugo Grotius, who being appalled bv the savagery 
of the Thirty YearsI\Vj n , .. set himself to think out the principles 
upon whic h laws mi ght b e based fo r mi tigating the horrors of 
wai\ His book^Tjaws Rr\V ar aruT Peace 77 laid the real founda- 


Modern -International Haw! He emphasised upon 

conference* ^ e . sovere i£ n ty an d equal status of all states. Inter- 
co «renc * xiational Law was further developed by the decisions 

of eminent judges and the agreement of various international 
S^^Sti^Iike theTre^jl te_.(1856), .Berlin Conference 
(IgfU, Hague Conventional Thfi Covenant of the League of 
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Nations has supplied a compact body of rules for guiding the 
sonduct of states in war, peace and neutrality. 

The sources from which the rules of international law have 
>een derived may be classified under six heads —yT) Homan law ; 

scientific treatises ; oii) Treaties and conventions ; s .^ Sourcea 
<iv) International conferences and arbitration tribunals ; ,x ources 
\\) the municipal law of states and (vi) diplomatic correspondence. 

The Homan idea of Jus Gentium provided a positive basis of 
a system of law common to all nations and emphasised 


Jus Gentium 


HugoJ'Grot.ius, Pnfondorf,. 


Writing of 
lne PublKICt* 


Treaties 


the idea of moral obligations as equally binding on 
all states. 

The writings of groat jurists w _ 

L(dbmtz, Wolf and YatteJJuive reduced to a "logical" system the 
rules adopted by states in tlicir external dealings. 

Among modern waiters of international Haw 
names of Woolsey, Law rence, Hall, Oppenhenn and 
Garner i niiyT) eliTe n t i o n e d . Statesmen refer to opinions of these 
w iTtefs as authoritative. 

International Law derive s it s binding for ce fr om the consen t 
ofjtateiy So the treaties and conventions agreed upo n 
by a largo number of stakes form an important source 
»F 1 1 1 for n a f i on aTL aw . 

The decisions of International conferences and arbitration 
ribnnals are general!) accepted by the nations concerned. These 
low form a valuable part of international Law. In lut9 
went times the Hague Con fe rences and Washington tionai 
ind Lusanne Conferences TTafre contributed valuable ccmfcnince8 
principles to International Law. 

J j aws which are for m ulated and e nforced by the authorities 
y ith m a p a rticular" state arc know n as the municipal law of the 
itate y In each state there exist laws relating to 
piestions of citizenship and naturalisation, neutrality 
ariff,* extradition, army and navy regulations etc. 

These laws affect the interests of other states also. The decisions 
J admiralty courts in cases of capture of ships etc., are based 
mostly on International Law. Those decisions are sometimes 
aken as authoritative in International Law. Some parts of the 
liplomatic correspondence in tire Foreign offices of states are 
Published. These give a basis for future international action. 

Acco rding to the Austinian conception of Law t International 
; aw cannot “TbeT r ecognised as Law . To Austin, Law is that 
)~ody of rules for lTu n^ii_A^m(LTct, w hich is set and Th ~ rc ig no 
m forced by a definite sovereign political authority . As 
nteniatidnal Law Is created among sovereignties, there temational 
an be no superior power for enforcing it. If a superior 
>ower is estab lished , sovereignty of the state would be destroyed 

13 ' 


98 


POLITICAL SCIENCE AND GOVERNMENT 


and Internatio nal Law w ould be transformed into tlie municipal 
law of a world state . At present there is no force, no sanctio n 
beHiind International Law ; each state ultimately decides fo r 
itself whether to obey it or not in a p a rticular case. Had it been 
as binding as the municipal law, Japan would not have dared to 
establish her authority over Manchunuo. nor to attack China 
without declaring war in A ugust, 1937 . From this point of view 
International Law mayTe called “a sort ol' international publi c 
. opinion or custom ary observance, im p erfectly enforced in an 
im 'per fe ctIy ~orgam sed world state.” 


^Sir Frederick Pollock observes 


Internati6nal Law is a 
imperfectly organised 


Common 

will 


body of customs ahcT observances in an 

society which have not fully acquired the character of 
law, but which are on the way to become law.” Many 
modern jurists, however, think that international Law 
has already acquired the character of law. Their contention is 
that the real sanction behind the municipal law is not force, but 
the common will underlying the legal principles. They hold that 
similar common will among peoples is the real sanction behind 
International Law. But it may be pointed out that such a com- 
mon will has not grown up amongst nations. 

Then again, the modern jurists point out that the Covenant o f 
the : League of Nations provi des code and an orga nisatio n to 
( Nature of ^nlbr c cTt .^T 1 1 e doctrines oT rntornati oiTa )Tjaw, rr say s 

> interna * Hall, ^haye been elaborated by a c ourse of lega l 

l toM reasoning ; in international controversies precedents 
are used m aTsfrictly legal mamter ; the opinions of writers are 
quoted and relied upon for the same purposes as those for 
municipal law ; the conduct of states is attacked, defended and 
judged within the range of International Law by reference to 
legal consideration alone ; ami finally it is recognised that therj 
is an international morality distinct from law, violation of whicl 
gives no formal ground of complaint, however odious the Action 
of the ill-doer may be.’’ 



CHAPTER VI 


FREEDOM AND RESPONSIBILITY OF CITIZENS 

I. Citizens in the modern State 

The most fundamental element in the state is population, 
because without population there can be no state. The term 
‘population’, however, denotes all persons living within 
the state, irrespective of their legal and political status. Different 
It is quite conceivable that a state would consist of poplfluon 
persons held in subjection to others and of persons in' a d st"tc 
enjoying full civil and political rights and that it would 
give asylum to a number of foreigners. As a matter of fact, in 
Athens, the most democratic of ancient city-states, the slaves 
outnumbered the citizens. In all the states of medieval Europe 
the serfs, dependent on the feudal barons, constituted the 
majority of the population. But slavery and serfdom exist no 
longer in any modem state. The majority of the population, in 
every modern state, whether under democratic or dictatorial 
form of government, consists of citizens. 

Aristotle defined a citizen as one who has a share in the 
government of the state and ^entitled to enjoy its honours. He 
had in his view the city state, in which all the citizens 
could meet at a place and elect the office-bearers. Such 
a procedure cannot be followed in the nation states of 
the present day. The citizens, however, can indirectly participate 
in the government of the country through their representatives 
in the legislature or by casting their vote in a plebiscite. Citizens 
have^een defined by Vattel as “the members of the civil society 
bound to this society by certain duties, subjected to its authority 
and equal participation in its advantages.” The supreme court 
of the U. S. A. observed in a famous case that “the citizens are 
members of the political community to which they belong. They 
are the people who compose the state and who in their associated 
capacity have established or subjected themselves to the dominion 
of a government for the protection of their individual as well as 
their collective rights.” The Hon’ble Mr. Srinivas Sastri offers 
a comprehensive definition emphasising the relation of the 
individual tb the state : “A citizen may be defined as one who is 
a member of a state and tries to fulfil and realise himself fully 
within it along with an intelligent appreciation of what should 
conduce to the highest moral welfare of the community.” 
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All these definitions point out that a citizen is not a passive 
instrument at the hand of the government. t He must exert 
himself to find out what is conducive to the welfare of the 
body politic, of which he is but a part. He must try 
cittern*!^ to live up to the ideal which has been set up by him- 
self in his enlightened social conscience. In other 
words, citizenship in a modern state involves an action 
of ‘will’- The citizens must be always vigilant to guard those 
conditions of life which are essential for the realisation of their 
highest ideal. They must not 'silently accept whatever is put 
forward to them by tbe government. They should get their 
voice heard and see that things are done according to their own 
determination. But the criterion of what should be demanded 
by them is not their own selfish good, but the good of the 
community as a whole. This demands a sense of responsibility 
from the citizens. They must have an intelligent grasp of the 
trend of affairs of the nation and must be* prepared to give 
their unbiassed and independent opinion. In order to do so, 
every citizen must have sound education. Government must also 
make arrangements for the correct dissemination of news. In 
short, a citizen must have freedom and should be ready to 
perform the obligations associated with the exercise of his 
rights. . 

3PEe population of a modern state consists of citizens and 
„.^ens or foreigners. The chief point of distinction between a 
citizen and an alien is that the former Owes his 
between' 6 allegiance to the state *n which he resides, whereas 
and the latter owes his allegiance to another state. The 
aliens may ho living in the state temporarily or 
permanently ; but in any case they enjoy the rights of protec- 
tion equally with the citizens. * They have the right to sue and 
be sued in the law courts. • They must pay the taxes and local* 
rates. If the government fails to use reasonable diligenqp to 
protect them from attacks in a riot, insurrection or civil war, 
they may take recourse to diplomatic interposition through their 
own government. Some states, as for example, the Union of 
South Africa, impose restrictions on the rights of aliens to 
acquire property. But the tendency of modern legislation is to 
accord to the aliens the same civil rights as are usually enjoyed 
by. the citizens. But so far as political or public rights are 
concerned, an alien is not generally allowed to vote or to hold 
office. It may seem that the status of aliens is like that Of a 
Citizen who does not enjoy franchise. But this is not tirue, 
because a citizen, whether he is enfranchised or not, carmot be 
expelled from the state. An alien may be expelled oh the. ground 
of politicad expediency, The citizens are, and .the aliens' are^not', 
liwle to^ conscription into the military service. 



WUNCIl’LKS CrOVERNINCr THU ACQLISUION OF OXilZENSHIl’ itftl 
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sji. Principles Governing the Acquisition ot Citizenship 

There aie two general pi maple-. yovumn h the acquisition ot 
itizenslnp ot a state The older prim iple adopt < 1 hy the ancient 
{■reeks, Homans and Grama ns is known as the Jus Twq tn 
fang it mis accenting to which the n it ion dit\ oi the cipie» of 
hild follows that of the p limits 01 one ot than In C1,,::cnihip 
aidal times, howeva, when ide 1 ol tcintorial seven ignty 
merged, the mtionility ol a p'i on was di tt 1 mined by tin 
mmipleot Jiu SO/f 01 /«, Loci, thiti-., by f Jit pliu of lmth 

I I espective of tin citizenship ol tin piiaiK Vt piesent states 
ike Uistui, E’imik ml ltd' loljow tin pimeipk ol ,/ns 
irf/n/Mf/j/s, and tii’’ifthc childi nbomafn nd ol nti/uis as u‘f f/e 11s 
aid ihildein bom of ilion points w iflini tin liuitoiv ot (lie d rt< 

- .diens In Uuglind, the < oinmon I jaw u utilises tin pi maple 
>1 Jus Soli But ,1 ‘>1 ilute pis eil in the n i<,n ol C^iucn 

Umo jnovides that ^hildien boin 1 noil ol lhitish Lim'nui 
ubje ts should be deemed to be ndui d-bnn siihjtcls " ndU ^ A 
similailv, in the United States of Ament 1, then is a combination 
,t the pimaples ot Jus Sol i and hu Sun/ uni s The Pomteonth 
unendinent of the Const 11 ution (ISbS) tin ill) adopted the 
r us Soh pi maple, md an ict of the Congress ol IS)") dedaies 
hat all children bom out ol the jin isdu tiWT ot lire Unde I States 
>f fathers who aie citizens should b cunuliud ati/ens ol 
he United States The c ili/enship I iw ol U )07 leijuircb horn 
nth children 1 dt cl nation ot intention ot being citizen at 
lie ago ol eighteen rThiis we st e that owing to the c ouibmatioij 
.1 tin se two principle^ in the _*JL hide d SUte„ and in England, 
luldion boin abioad ol citizens aie treated i> ati/en s and 
,1 the same time JuHwn bom within the >1 states even ol 
hens ate _also r egaided as ati/eiiij Oiviiif, to ilu 1>rohltm (>t 
l*i'ipcnee~'oi practice adopted by ditteuul -.ta 1 1 JouMc h 
(inflict might easily anso with icgud t p tin detot- n * t,on " 1,y 
nmatiefa of nationality of a peisou * huppe se a child is boin 
it Er eiieh p atents. tout mg in the United Statosjit America The 
luld will be considered a Fiend) citizen Because the Eiench law 
ollows the , Jus Sanguinis, anh at the same tune be will be 
loomed a citizen of the TT S A because the lattci state follows 
his Soh _ Thus the person will have a double nationality Such 
in’ anomalous position is avoided by two means Eh 1st, a state 
loos not usually claim a person as citizen so long he lemams 
jutside its jurisdiction. Secondly, many states allow such 
persons residing withm then limits the light to choose their 
nationality on attaining then majority 

As regards the comparative merits ot these two piniciples it 
may be said that the Jus Soli is illogical but the place ol 
birth is easily determinable. It is illogical m as much as 
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it determines nationality by the mere accident ot the place ol 
Menu of kirth and does not take into consideration the political 
the two allegiance and cultural affinity of the parents of the 

princip es j n (] lls i esj >ec‘t Jus S mguinis is more logical 

But there aio practical difficulties in fhe way of proving the 
parentage of a person 



Modes ot Acquiring Citizenship 


Citizenship <>J i late m,i) bo aupnu d b\ one of the following 
wa>s, name I > — 

(J) Until within a plate subject to flu pmsdit turn of (In 
state unhiding an <ni!>i>s\ in a loiugn eountn or through 
lnheTitancc fiom a citi/en fafht i 


(2) J)m<t giant oi coiifeiment of (lie state 

(3) Induc'd giant oi u cognition of citizenship thiough othei 

"* inodes, siicli a 1 - m image, legitimaliou, adoption, the 

way”*?* piue lu so of nal estate, long lesidencc in the eountiv, 

ciuzrnahip fn ^ 1Antc> m to tile public sen vice of a state and the 
political mcoipoiation ol a foieign temtoiy 

The fust ol these pioc esses, namelv, the acquiring of cili/en- 
ship by bill li has been discussed in tin pievious section Ot 
the othei inodes ot ac qumng c iti/enslnp the most important is 
that bv foimal giant of (lie state 


Naturalization 

The modi of i onb mng < iti/oiship l>\ ioimal grant of tin 1 
state is general 1\ called na fuiali/atioti Prof Garner obseivc 1 - 
“Natuiali/.ation m fhe widci sense ineludeH the besto 
Nawrahza wal of citizenship on an alien ui any manner whatever, 
tim whelhci tlnough legitimation, adoption, the naturahza 

lion ol fhe childicn thiough the naturalization of the parent, the 
natuiali/ation of a woman thiough marriage to a citizen, natu- 
ralization thiough the 1 puuhase ot real estate, through service in 
the army or navy or the civil service, thiough the operation of 
the law of domic lie, or Ihi ough annexation of foreign territory, 
etc.” En its narrowei sensp, howevei, it refers to the granting 
of citizenship by a couit or an administrative officer on the' 
fulfilment of cei tarn prescribed condition-, by the applicant. In 
the United States the power to naturalize belongs to certain 
judicial tribunals. In Austria, France, Hungary and Portugal 
the higher administrative authorities are empowered to naturalise 
aliens. Tn England, the right to grant or withhold the certificate 
of naturalization is exercised by one of the principal secretaries 
of state. 
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The conditions which must be fulfilled before acquiring citi- 
senship differ from state to state. But generally the following 
jonditions are insisted on : — 

A period of residence within the jurisdiction of the State. 
In the United States, Hungary, Great Britain, Japan and the 
Sletherlands, this period ik five years. In Japan, if the . . v 
vife of the applicant- is a Japanese woman this period of°Natur?- s I 
s not required. In Austria and France, residence for l, * at,on / 
>c n years is usually required before naturalization. Residence 
’or two years only is needed in Argentina, Kan Domingo, 
Switzerland, and Mexico ; (ii) the declaration of an intention to 
become citizen is required in almost all the states ; pii) taking 
if an oath of allegiance at the time of admission into citizenship ; 
;iv) the applicant for naturalization must have “behaved as a 
verson of good moral character" ; (v) several states require 
security that the applicant and his family shall not become a 
lublic charge, \ 

An additional restriction is put in the U. K. A., where only 
‘white persons" and “persons of African descent" are entitled to 
lecome naturalized. Indians can acquire citizenship Racial 
mly by special acts or by treaty. The Chinese, discrimina- 
Tapanese, Burmese and Hawaii fins are excluded. In t,on 
icmition to these, alien enemies, polygamists, and disbelievers 
n, or opponents of, organised government, or advocates of the 
Lssassination of public officers or members of organization or 
Kidies teaching such doctrines are also excluded. 

iffect of Naturalization 

The effect of naturalization practically is to invest the alien 
vith all the rights of a natural -born citizen. The British 
Naturalization Act declares that a naturalized subject Brft 
ihall be entitled to all political and other rights and Na'turaiiza- 
irivileges and be subject to all the obligations to which tlon Act 
l natural-born Englishman is subject except that when he is 
vithin the limits of the state of which he was formerly a subject 
le shall not be deemed a British subject unless he has ceased 
o be a subject of that state in pursuance of its laws or of a 
reaty stipulation. Jn the U. S . A. the naturalized citizens are 
tot entitled to hold the offices of President an d Vice-President . 

In England, a distinction is drawn between naturalization and 
Ionization, the former being granted by a Parliamentary Act, 
he latter by a grant of the Crown. This distinction, Naturallza 
towever, has become practically obsolete. In Belgium tiS® 1 ™/*" 
nd France, a distinction is observed between “Grand" 
nd “Ordinary" naturalization. The Grand naturalization alone 
onfers full political equality with a person of native, birth. 
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Other modes of acquiring citizenship 

Citizenship may be acquired by legitimation by which an 
illegitimate child of a citizen father and alien mother is legiti- 

cuizenship I* 1 some states, as for example, in Mexico and 

by legitima- Peru, an alien automatically becomes a citizen by pur- 
marriage, chasing real estates. If a territory is conquered and 

conquests annexed by a state, the citizenship of the conquering 

estate*** ° f required by the inhabitants of the conquered 

territory. It was by annexation that the inhabitants of 
Florida, Louisiana, Texas, California, Alaska and Hawaii became 
citizens of the United States. The inhabitants of Porto Hjco. 
and the Philippines, the dependencies of the U. S. A., however, 
have not received the citizenship of the U. S. A. By marriage a 
woman generally loses her nationality and acquires the citizen- 
ship of the state to which her husband belongs. 

Citizenship in a Federal State 

The inhabitants of countries having a federal system of govern- 
ment are generally vested with a double citizenship. They are 
citizens ot the federal state as well as of the component 
^izen«hip f unit of the federation. The one citizenship is general 
atatJ* dfral ° 1 ’ national, the other local. The problem which arises 
in this connection is which of them is primary and 
original and which one is derivative. 

Before the civil war in America, a school of writers held that 
citizenship ol the United States was hut the consequence of 
Controvcr- citi ^nship J ‘n some state. The result of the civil 
u*s in A the war, however, reversed this view. The Fourteen th 
Amendment of the Constitution made the citizenship 
of the United States primary and original, and that of the stal 
secondary. In most cases state citizenship is obtained throng 
the acquisition ol federal citizenship. But there are case^whero 
the United States government has not conferred the rights and 
privileges of national citizenship upon a class of state citizens. 
/Conversely, there are citizens of the United States, such as 
those resident in the territories, dependencies, and fedei’al districts, 
who are not citizens of any particular state within the federation. 

In Imperial Germany, state citizenship was original and 
primary, while imperial citizenship was derivative and secondary. 
Germany Imperial citizenship could be acquired only through 
the acquisition of the citizenship of a state. This 
Conception and theory emphasised the particularist tendency of 
the German, states. Hence, under the present republican consti- 
tution of Germany the national citizenship has been made primary. 

i Swiss federation one must first ofuill be a citizen of 
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a canton and then he automatically acquires the citizenship of 
the federation. The act of naturalization is performed 
by the government of the canton in which the appli Swit 
cant is domiciled, and in accordance with its own laws, though 
the authorisation of^he Federal Council is required. 

Loss of Citizenship 

Citizenship may bo lost in a variety of ways. The most 
common mode by which it is lost is by the voluntary with- 
drawal of the citizen from the country of his origin and his 
naturalization in the state of his adoption. It is the 
general tendency of all governments not to put any YmnuneitSon 
hindrance in the way of renouncing the citizenship 
of a state. At first, England and the U. S. A. held the theory 
that a citizen could not of his own accord throw off allegiance 
for another. But in 1808 the Congress of the IT. S. A. passed 
an act which asserted that “any declaration, instruction, opinion, 

order, or decision which denies, restricts, or impairs the right 

of expatriation was incompatible with the fundamental principles 
of this government.” In 1870, the British Parliament also 
allowed the citizens the freedom of naturalizing themselves in 
a foreign state. 

According to the laws of many states acceptance of any post 
under a foreign government without the permission of the govern- 
ment to which the appointee owes allegiance, involves 0thermode# 
a forfeiture of citizenship. Citizens of Bolivia and of gwiD^up 
Portugal lose their citizenship, *if they accept a foreign c * ens P 
decoration or title of honour. In some states, a person who 
deserts from the military or naval service is penalised by the 
loss of citizenship. In Latin America citizenship may he lost by 
judicial condemnation in certain cases. Absence for a long 
period say, five or ten years, causes the forfeiture of citizenship 
in states like France, Germany and Hungary. 

The process by which a citizen who has been naturalized 
abroad may be readmitted to citizenship is called reversion of 
nationality, repatriation and reintegration. This may j 

be effected in France and Belgium by returning home J a e Hon«i°ity of ( 
and making a formal declaration of intention to reside 
there, and by establishing a domicile. According to the British and 
American laws a citizen naturalized abroad may resume citizen- 
ship only by following the mode by which an alien is naturalized. 

f I. Grounds of Political Obedience 

Hobbes and Bentham hold that men obey political authority 
out of fear of punishment. HobbeR further argues that the 

14 
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obligation of the citizen to obey rests on a contract. When 
Contract m en a g ree ^ to live peaceably together, they thought 

R ^ prudent to create “a common power to keep them 

in awe and to direct their actions to the common 
benefit.” Kevolt, according to Hobbes, is a psychological 
impossibility because men do not desire to do anything which 
may infringe the conditions under which alone security can 
be guaranteed. So long as the sovereign is able to give security, 
his subjects cannot refuse to obey his orders, because dis- 
obedience would put them outside the community and the reign 
of law. But a contract presupposes a social sentiment in 
the form of a recognition of the need for rules, and a social 
disposition which is ready to observe such rules. The obligations 
of the citizen, do not rest on a contractual basis. The State 
exists to guarantee to its members the right to the good life. 
The enjoyment of this right implies a corresponding obligation 
on the part of the citizen to obey the laws and to contribute to 
the smooth working of society. ‘‘Hence the duty of political 
obedience” writes Joad, “springs from the recognition of society 
as a necessary organization for guaranteeing the fulfilment of 
individual rights ; or, more precisely, for guaranteeing to the 
individual the opportunity of pursuing those ends which he has 
a right to pursue.” 

Obedience is more natural to man than resistance and 
revolution. Kesistance to the authority demands conscious 
efforts and self-sacrifice, whic^i men do not like to undergo 
unless they are goaded to these. Men are by nature peaceful. 
They find it more convenient to carry out the orders of the 
duly constituted authority. “The normal man,” observes Hol-< 
combe, “obeys the rulers of his slate as he obeys others who 
exercise authority over him, partly because it is natural for hifti 
to do so, partly because he fears to disobey and partly because 
obedience seems to him reasonable.” 


Obedience is natural to men, because the ‘associative tendency 1 
is ingrained in their mind, Man cannot live alone. He is 
drawn to others by sympathy. He is moved by 
wSdSlHt the instinct. If a sheep goes ahead, others 

follow him naturally without questioning. Such blind 
obedience is not uncommon among men. When we find that 
many men are obeying the orders we also begin to obey them. 
Moreover, we become accustomed to obey our parents, elders, 
teachers and those who are superior to us in knowledge, 
Wealth or power. The habit of obedience is formed from our 
very childhood. It is not, therefore, surprising that as adults 
should he prone to obey the political authority. 
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Fear also plays a prominent part in securing obedience from 
.he mass of citizens. The organized power of the state, its 
trmed forces and the police strike terror into the heart 
)f some of those who think of disobeying the govern- Fear 
nent. Fear of detection and punishment deter some people from 
committing crimes. But the majority of men pay the taxes, 
serve as jurors, and join the militia not because they are afraid 
jf the consequences of disobedience, but because they realize the 
benefits of rendering such obedience. 

This brings us to the rationale of obedience. Reason tells us 
that order and discipline are essential for the maintenance of 
peace and for progress of civilisation. We may find 
=ome bad laws and institutions, but the best way of caaon 
[jutting an end to them may not be individual disobedience. 
It might be far better to try to convince the people of the 
evils of such laws and institutions and then to get them 
repealed by bringing upon the government the pressure of 
public opinion. 

But submission to political authority is very often due to 
ethargy and indolence. The citizens become apathetic Indolcnce 
md find it easier to comply with the orders of govern- “ ocnce 
tnent, however unjust they might be, than to offer resistance, 
[f a large body of citizens obey the government in this spirit of 
ipathy, liberty of citizens is sure to vanish away. The 
government degenerates into tyranny and crushes all manifes- 
tations of individuality. The citizens should obey the government, 
but the obedience should be of in intelligent nature. 

VII. Duties of Citizenship 

The basis of duties of citizenship is the realisation of the truth 
bfiat as members of a community we share one another’s life 
not oniy in social and economic affairs, but also in Daty ^ 
moral and spiritual spheres. The action or even the 
thought of one influences for good or evil the life of rec om 
others in society. He who is conscious of this idea and is able 
to determine his life according to the conception of common good 
is a good citizen. He finds no difficulty in performing all his 
duties cheerfully. Some of the civic duties are imposed, indeed, 
by law, but a good citizen realises the highest freedom in dis- 
charging all the moral and legal duties of citizenship, because 
true freedom implies the existence for every one the opportunity 
to contribute out of the richness of one's own experience to the 
furtherance of common good. 

The state gives protection to the citizens and confers upon 
them various benefits, and in return for these the citizens owe to 
the state certain services or duties. These duties or obligation^ 
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no citizen can disregard without causing great injury to 
identity of himself and to the state he lives in. The interest 
inn# reiti* 1 of a citizen is not something different from that of the 
Zeii-being state, because it is the body of citizens that constitute 
of * 11 the state. The well-being of the state moans the well- 

being of the citizens. Let us take a concrete example. Suppose the 
state is threatened by a foreign enemy. It is the duty of the citi- 
zens to take up arms in defence of the independence of the state. If 
the citizens neglect to perform this imperative duty, the state will 
be conquered by the enemy. If the state loses its independence, 
the citizens will be deprived of all their civil and political rights. 
They will become mere hewers of wood and drawers of water. 
Similarly, if the citizens fail to show that eternal vigilance which 
is the price of liberty, they will become mere chattel in the hands 
of a despotic government. 


In the categories of the duties of citizens, obedience to law 
stands first. Law is the basis of order and progress in any 
community. Even if the conscience of a citizen tells 
t?&w eilc< him that a particular law is bad, he must not disobey 
it, but try to persuade his fellow citizens of the badness 
of the law and put the pressure of public opinion on the govern- 
ment to have it changed. It is difficult, if not impossible, to 
maintain peace and order in the state, if every citizen takes law 
in his own hand. Most of the people are law-abiding by nature. 
If some are refractory or anti-social in their conduct, the govern- 
ment should force them to obedience to law by punishment. 

Another important duty of th^ citizens h allegiance to the 
state. Allegiance means the whole-hearted service of the citizen 
to the state. Allegiance implies (a) service in war, (b) support of 
Allegiance the public officers in the performance of their duty and 
to the state ( c ) performance of other public duties. f 

It has already been explained why it is necessary for every 
citizen to take up arms in defending the state against foreign 
invasion. But a difficulty may arise when the state is 
Service in engaged in an unwarranted aggressive warfare against 
a weak and unoffending state. Then a conscientious 
citizen may feel that it is better to rot in prison than to be 
engaged in killing innocent people. Here, however, a pacifist 
thinks that his conscience has a sanction superior to the opinion 
of the majority in the state. In all such cases of conflicts 


between individual conscience and the orders of the government, 
a thorough searching of the heart is necessary. 

Every citizen should support the police and the legally constitu- 
authorities in the suppression of riots and distur- 
bances. The public officers can hardly control the 
disturbing elements in society, if the general body of 
citizens are apathetic in maintaining peace and order. A hearty 
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co-operation between the public and government is desirable so 
long as the government is responsive to the public opinion. 

Holding of public offices is an important duty of an enlightened 
citizen. In the modern state most of the offices are paid indeed, 
but the pay attached to a responsible office like that of Pcrformancc 
the Vice-Chancellor of a University or Member of a of pubHc * 
Tariff Board may be low in comparison to the regular u 128 
earnings as lawyer or businessman selected to such offices. 
The citizen should not be reluctant to discharge these duties 
even at a considerable personal sacrifice. Offices like those of 
jurors, commissioners of municipalities or chairman of a local 
’ body have no pay attached to them ; yet there is no dearth of 
men to fill up these posts. This shows the sense of civic duty in 
the general body of citizens. 


In the modern democratic states, most of the citizens both 
men and women, above a certain age, possess the franchise. 
Everyone cannot occupy public office, but every one, 
who is physically fit, can vote. It is highly important ^ b Jj* a c tion 
that the majority of voters should exercise their fran- 
chise. If a large percentage of people habitually abstain from 
the polling station, political groups and wire pullers find it easy 
to get their own nominees elected. Government rests on the will 
of the citizens. Unless the citizens express their will through 
their votes, they cannot complain if the government is not con- 
ducted to their satisfaction. Hence the duty of voting is not only 
a moral and political duty but it is also a necessary condition for 
the continuance of good government. Franchise should be 
regarded not merely as a right but also as a duty. The voter 
should vote for the very best candidate. He or she should not be 
influenced by any consideration of! caste, creed, colour or selfish 
iterests. 


Payment 
of taxes 


Payment of taxes in time is another duty of citizens. No 
government can be maintained without money ; and money must 
be secured in normal times through taxation. If the 
rich and powerful hide their income with the idea 
evading payment of Income Tax, the government will 
find it extremely difficult to maintain the standard of efficiency 
and the burden of taxation may fall more heavily on the poor. 
Prompt payment of municipal rates is not usually taken to be a 
bounden duty of the citizens in this country, and the effect of 
this is seen in the poor civic amenities provided by the municipal 
authorities here. 


VIII. Hindrance to good Citizenship 


< The excellence of a government depends on the capacities of its 
citizens. These are intelligence, self-control and conscience. 
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Without these qualities, no good citizenship is possible. But 
standard of average citizen is much below the required 
good standard, for he is usually wanting in the one or the 

citizen* ip Qtjjgj. 0 £ qualifications. 

The obstacles that stand in the way of the proper discharge of 
the civic duties are mainly three in number : — (1) Indolence, (2) 
Self-interest and (31 Party-spirit. 


They are great obstacles in the way of the proper performance 
of civic duties. Duties which do not satisfy the individual self- 
interest of a man are seldom carefully attended to. In public 
affairs the spring of self-interest is absent. Hence public 
indoiencf duties are sometimes neglected ; very few persons 
take them as imperative. Thus when a citizen finds that others 
about him can afford to do without performing their civic duties 
and that he is but a unit in a million, he becomes indolent. 
Therefore, it is no wonder that even the best men are sometimes 
found unwilling to exercise their right of voting or to serve on 
Municipalities, District Boards and other self-governing 


institutions. 

Education and the press have done much, no doubt, to de- 
crease indolence, yet there are several causes which 
tin'din'e io tend to increase it. They are an indulgent spirit, 
indolence vast s * Ke ^he modern states, less independence in 
huge communities and other interests competing 
with politics. 

Indulgent spirit has fostered indolence in no mean degree. In 
ancient Greece no breach of duty, e^her by commission or by omis- 
sion, was tolerated. On the contrary it was promptly punished. 

Hence a citizen had to perform his duties carefully and 
indulgent betimes. He could not overlook them. Sometimes, in 
order to perform them, he had to be stern and inflexible 
in his dealings with other citizens. Suppose a citizen proved* 
unworthy of his office. The duty of a citizen would J>e to 
express his disapprobation of the citizen in office by words and 
deeds, to expose his faults, to eject him from his office and to 
punish him. But in modern times, the whole outlook on the 
duties of a citizen has changed. Manners having grown gentler 
and passions less violent, citizens have grown unreasonably 
indulgent towards one another eveii for their laxity in the' 
performance of important civic duties. 

The Greek city-states were small. Hence every citizen could 
take an active part in the administration of the state. The 
modern states have a tendency to expand and thus 
^ a citizen with a single vote is like a drop of water in 
****** an ocean. Yet it must not be thought that his respon- 
sibility in the administration of the state is becoming less onerous, i 
Jheqause his share in the same is getting smaller. On the other 
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land, this responsibility increases in proportion with the power 
ihat the* state wields. The most difficult duty of a citizen is to 
fight bravely for his convictions when he is in a minority, The 
;ask is difficult in proportion to the vastness of the community, 
fnterests in various departments of culture, viz., art, science, 
iterature, sports, trade and commerce, interfere with the dis- 
charge of the civic duties. 


The indolence may express itself in any one or 
nore of the following ways : — 


Manifesta- 
tions of 
indolence 


In democratic countries, efficient administration depends, to 
l great extent, upon the proper exercise of the privilege of voting. 
‘The government rests on the will of the people, and 
mless the people express their will through their vote, ™te ectt ° 
,hey cannot complain if the government is not cori- 
lucted according to their desires.” 


People who have leisure, wealth and brain should be in office 
o serve the state. But such men sometimes avoid 
public life. This can be ascribed more to their thought- ^tk le oJ to 
essness than to any conscious indifference to the call 
>f duty on their part. 


It is the duty of every citizen to help the government in 
witting down riots and insurrections and warding off Neglect ro 
foreign invasions. fight 

Negligence in the performance of civic dutv mav bn ascribed 
:o the following causes : — 


(a) Want of time and opportunity after their hard Nctflcctto 

struggle to earn their bread. study and 

(b) Imperfect education which makes it impossible public upon 
or them to form an independent opinion on any ques- quei,tion 
rion of public interest. 

Self-interest is a dominating passion with man and impels him 
bo abuses which affect the efficient administration of 
She state. Some of them are : — Buying of votes. JSflintmit 
Candidates for high public offices sometimes bribe 
voters who vote for unfit candidates. Voters often elect their 
own men in order to avoid the burden of taxes and to shift them 
upon other persons, classes and areas. 

Party-spirit is not altogether a bad thing. It brings in a spirit 
of emulation between the parties and helps, to a great 
extent, the efficient administration of the state. But arty ' 8pir,t 
it is not an unmixed good. It becomes dangerous when men 
blindly follow a leader with a view to seek their own interest and 
prestige a^he cost of the public interest. 
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JX. Natural Rights 

The theory of Natural rights played an important part in 
the history of the western world in the seventeenth and 
_ . . eighteenth centuries. It fell into the background in 

pmationsof the nineteenth century ; but a new orientation has 
e cory been given to it by writers like Green. Giddings and 
Graham Walla s. The earlier political philosophers, especially ; 
the upholders of the Social Contract theory, explained natural 
rights with reference to the origin of society ; while the later 1 
writers interpreted it in terms of end or goal of society. ^ 

The exponents of Social Contract theo ry be lieved t hat the 
rights which men ha d in a state of nature we re their natural 
. View8 of rights. They conceived the state oT~ nature as a stat e 
^Hobbes and of affairs when socie ty had not or iginated at a ll. Hobbes 
« € kepj that man has a natural* right to enforce his will 
upon others ; hut he has also a n atural desire to live in peace 
with his fellow beings . It is this desire which goads him to make 
a covenant by which he gives up his rights to all things “which 
being retained hinder the peace of mankind.” Locke, o n the 
other hand, believed that the natural rights were not lost even 
when man entered society. The society, according to him, exists 
to guarantee the natural rights of individuals to “life, health, 
liberty or possessions.” His idea is that the natural rights 
are the original powers of the individual — powers which are 
inherent in him, and existing independently of society. 

^entham denied the existence of pre-social rights. He held 
that rights only came into existence when there was a society 
Bentham &™ed with laws to guarantee them. He had nothing 

tin , am but contempt for the concept of ilatural rights. H$ 

made a clear distinction between legal rights and moral rights. 
According to him, a right is without meaning except when # taken 
in connection with a duty. The term ‘nature,’ is vague and 
indefinite. It may mean God, the whole universe, or that 
which exists independently of man ; He, therefore, concluded 
that phrases like ‘law of nature’ or ‘natural rights’ can contribute 
confusion only in a rational system of political system. Bentham, 
however, regained the pursuit of happiness as a fundamental 
natural right and tried to find out the means by which the 
happiness of the greatest number can be promoted. 

Herbert Spencer believed th at th e most fundame n tal or 
rtfttaTral right was that of the “fre e energy of faculty”, by which 
V f'hfl right t o the free development of one’s personality. 

If the .state failed to secure this right for" the individual, he had 
the right to defy it. 
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T. H. Green, the idealist philosopher, explained natural rights 
not by reference to the original nature of man and society butby 
looking for v TOrd~to~ ach at man mi ght become in future . 

The purpose for which God has created man is stated T ‘ ' 
by Green as the complete realization of the best elements in 
man’s nature. It is the business of the state to establish the 
minimum conditions in the absence of which the moral life 
cannot be lived. Green regarded these minimum conditions as 
natural rights. He sums up the theory thus : ‘ ‘Every moral 
per son is capable of rights, i.e ., of bearing his part in a society 
In which the free" exercise of his powers is se cured t o each 
me mber t hrough the recognition by each of th e ot hers as entitle d 
to the same freedom with himself. To say that he is capable of 
rights is to say that he ought to have them. Only through the 
possession of rights can the power of the individual freely, to 
make a common good his own, have reality given to it. Rights, 
are what may be called the negative realization of this power.” 

Las ki holds th at fre edom of speech an d of association, a living 
wage, adequate education, prop er se lf-gover n ment, suitab le 
ebaploymebT.~ lihd''~jhe po wer to c o mbine for social kJ » 
efforts are inte g ral to citizenship and “are natural-rights * 
in the sense that with out them the purpose of the state canno t t 
be" ^fulfilled ” Such rights are, according to him, ‘outside the 
power of the state to traverse.’ 

X. The Theory of Rights 

A right is the claim by an individual or by a group or associa- 
tion which is allowed and confirmed by other individuals and 
ither groups. Laski has defined rights as those condi- Definition 
dons of social life without which no man can seek, 
n* general, to be himself at his best. According to Green, the 
system *of rights is the organic whole of outward conditions 
lecessary to rational life or that which is really necessary to 
;he maintenance of material conditions essential for the existence 
md perfection of human personality. 

Rights are thus necessary for safeguarding the development o f 
lersonality of c itizens. The justification for the existence of 
ndividual rights is that without these government, 
lowever carefully guarded or well-meaning it might of 
>e, is liable to degenerate into tyranny. The utility of 
■ights consists in the enrichment of social life. Individuals 
ionstitute the society ; and if there is an all-round development 
if individual life, the social life will automatically be enriched, 
ndividuals can exercise rights only in the society. Rights, apart 
rom social life, are unthinkable. But whatever an individual 
oay think to be his rights may not be conceded by society, 

15 
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Society will allow him to enjoy and exercise those rights 
which are conducive to the welfare of the society as a whole. 

v ^Eights are correlative with functions. Society provides the 
conditions for the security and well-being of the individual so that 
/ he may make possible a contribution that enriches the 

» dufie? an common stock. Bights a nd duties are thus corre lative 
| t«m«* dve te rms . They are rea lly the_ same thing looked at from 
oppo site points of view. E very r ight im plies a cor- 
respon dmgjjufy.. The term duty here signifies two things. First, 
it means an obligation, which means dejnand enforced by law. 
In this sense even the position enjoyed by one may be regarded 
as involving either powers secured or conditions enforced which 
are one and the same thing differently looked out. My right to 
walk on the road involves the obligations of others not to obstruct 
me. By claiming a right :n virtue of my position I recognise and 
testify to the general system of law according to which I am 
reciprocally under the obligation to respect the rights or rather 
the position and functions of others. But there is a difference 
between rights and obligations. Bights are claimed, while 
obligations are owed. Bight fuire, claime d by a per son and obli- 
gations are owe d to a person. Secondly, rights are claims which 
are and ought to be enforceable by law and derive their imperative 
authority from their relation to an end which enters into a better 
life. All rights, then, are powers instrumental to the making 
best of human capacities and on this ground alone can be 
recognised or exercised. 

Socially one would not be afJle to develop his best in him 
without rights ; and politically one cannot be a true 
2jhtI iIt3r ° f citizen at all. Wo have rights to protect and express 
our personality and to safeguard our uniqueness in the 
vast pressure of social forces. 

The end of the state is realised by maintaining the rignis. 
Bights are not created by the state. “It is not merely as a 
D amic mem ker of the state,” observes Laski, “that the indi- 
theor™ of vidual has rights. His personality expresses itself in 
right™* a hundred other forms of associations. Whenever men 
are banded together to perform a task that is part of 
the common welfare the body so formed has rights, as real and 
as compelling as the rights of the state. The community, so 
to say, is a federal process ; and the division of power is achieved 
i>y the natural expression taken by man’s gregarious impulse. 
IPO limit his rights to the single category which membership of 
the state involves is to destroy his personality and not to preserve 
iV\ The same idea is expressed by L. T. Hobhouse when he 
s*y$ that any corporate personality, “a family, a municipality, a 
company, a trade union is a possible subject of rights. We may 
eveh say that functions, or at any rate, the representative of 
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functions have their rights. Thus religion, patriotism, education 
in so far as they contribute to the common good, have a function 
to perform and a certain claim on society to maintain the condi- 
tions under which these functions are best fulfilled. ” Rights are 
prior to the state in the sense that recognised or not they are 
that from which the validity of the state is derived. They are 
those for the safeguard of which the state is created. The state 
exists to safeguard and guarantee the rights. The nature of the 
state, whether progressive or otherwise, is determined by the 
system of rights that it maintains. 

The legal rights . ara th& cxeatlucs_ojf. Ja w and are enforced^ by 
ihe power . of the jiate- They are not inherent but are acquired 
rights — rights created by the state. Legal rights may Lcgalrighti ' 
be divided into two categories — civil and political. 6 a ” 9 1 
The civil rights are concerned chiefly with the protection of life 
and property. Every citizen is entitled to the protection of the 
state for his person and property against foreign invasions, 
against riots, insurrections, assaults and robbery. The law secures 
him his family rights, freedom of marriage, sanctity of home, 
sanctity of private correspondence, freedom of thought and speech 
and freedom of religious belief and conscience. Laski holds 
that it is essential for the development of personality that the 
citizens should have the right to education and right to employ- 
ment. “Citizenship has been defined as the contribution of one’s 
instructed judgment to the public good. It follows therefore 
that the citizen has the right to such education as will fit him 
for the tasks of citizenship. He must be provided with the 
instruments which make possible the understanding of life. He 
must be able to give articulate expression to the wants he has, 
the meaning of the experience he has encountered.’ ‘ 
t-v/Political rights are concerned with participation in the ad- 
ministration of the state. They consist of such rights as (a) the 
(right * of permanent residence in the country ; (b) the right 
to the protection of the state, even if the citizen 
is staying abroad ; (c) the exercise of the franchise ; 

(d) the right to hold public offices. In the exercise of 
these rights, a citizen must subject himself to jsuch regulations 
as will compel him to enjoy them consistently with those of 
others and with the welfare of the community he lives in. , 


XI. Content of Civil Liberty 


Liberty implies the absence of restraint upon the existence 


of those social conditions/ which are necessar 
ment of ^personality of each individual. It signifies that at 
Individual can choose his or her way of life without any prohi 
bition imposed from outside. But man can develop his per 




116 


EOLtTJtCAD SCIENCE AND GOVERNMENT 


sonality only by living in society. A person sedulously isolating 
hjmself frpm other s cannot find^a ny acnpft for showing love , 

/ affection t friendship, f^ow-feelin g and compassion. 

f implication 7g^j jf a p erson has to live in society, especially in 
v V complex society of the present day, certain rules and 

compulsions must be maintained to prevent clashes between 
the diversity of desires of members of the community .) These 
rules and c o mpulsions act as li mitations on liberty no doubt ; 
but it is highly important to maintain a- balance between the 
liberty we need and the authority that is essential. In defining 
the sphere of authority sufficient room must be left to the 
average man for the continuous expression of his personality. 

There are three forms of liberty-libe rty of thought, liberty of, 
speech and liberty of a ction. Of these three, liberty of speech, 
including liberty of reading, writing and discussion is 
l ohibJty mB ^he mos f essential factor for the development of perso- 
^ nality. If liberty of speech is safeguarded, liberty of 

thought would be ensured almost automatically. Again, if 
complete freedom of speech, reading, writing and discussion 
were granted, government would gain little by restricting freedom 
of action. In the Middle Ages the Catholic Church tried to 
punish those who held heretical opinion. The institution of the 
Inquisition tried to pry into the inmost thoughts of man. But 
thought, by its very nature, defies compulsion. Freedom of 
thought, however, becomes valuable only when it is associated 
with the liberty of expression 


Freedom of speech and discussion are of. utmost .importance 
noTonty Tor^oo d g overn m ent^Jm t jil^ 

and^s ciences . The business of those who exercise 
authority in the state is to satisfy the wants of the 
people. But they cannot be truly informed aboi 
Hhese wants unless the mass of men are free to express then, 
opinion. Nothing is more important in keeping the executive 
government within the strict limit of law' than freedom of speech 
and. discussion. Where such freedom exists, the executive 


Freedom of 
)«peech and 
i discussion 


authority is restrained from hasty and oppressive acts by the fear 
of provoking adverse criticism. If law is to be, the mirror of 
public opinion, it must take account of the totality of experience- 
and this is possible only when the experience of all persons is 
unfettered in its opportunity of expression. Nothing has been 
more common in the past than the punishment of heresies and 
unorthodox opinions. But it has been rightly observed that the 
heresies we may suppress to-day are the orthodoxies of to-morrow. 


“The World gains nothing”, observes Laski, “from a refusal to 
ehtertiin . the possibility that a new idea may be true. Nor can 
we pick aadcboose among our suppressions with any prospect of 
excess. It would, indeed, be hardly beyond the mark to affirm 


4 
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that a list of the opinions condemned as wrong or dangerous 
would be a list of the commonplaces of our time.” 

Free discussion has ever been the parent of intellectual 
advancement. Without the right of criticising freely, there 
could not have been any scientific discovery and cultural 
literary and artistic improvements. Freedom of vaIue 
discussion and speech ‘‘fosters a general intellectual tone, a diffused 
disposition to weigh evidence, a caution before hasty action, and 
a conviction which was wanted in the more fanatic world.” 
Bernard Shaw in the preface to his play, ‘On the Rocks’, writes 
that it is the duty of liberty-loving people to secure ‘‘impunity 
not only for propositions which, however novi 1, seem interesting, 
statesmanlike, and respectable, but for propositions that shock , 
the uncritical as obscene, seditious, blasphemous, heretical and 
revolutionary.” 

An important form of freedom of speech and discussion is the 
freedom of Press. Raja Rammohon Roy in his memorable Petition 
against the Press Regulation to the King in Council 
wrote : “Men in power hostile to the Liberty of the pr*^ 0 ” 10 * 
Press, which is a disagreeable check upon their conduct, 
when unable to discover any real evil arising from its existence, 
have attempted to make the world imagine, that it might, in some 
possible contingency, afford the means of combination against the 
Government, but not to mention that extraordinary emergencies 
would warrant measures which in ordinary times are totally un- 
: ustifiable, Your Majesty is well aware, that a Free Press has 
aever yet caused a revolution in any part of the world, because, 
while men can easily represent the grievances arising from the 
conduct of the local authorities to the supreme Government, and 
jhus get them redressed, the grounds of discontent that excite 
Evolution are removed ; whereas, where no freedom of the Press 
sxisted, and grievances consequently remained unrepresented and 
inredressed, innumerable revolutions have taken place in all 
iarts of the globe, or if prevented by the armed force of the 
Government, the people continued ready for insurrection.” 

Liberty in action consists of liberty of movement and settle- 
nent within the state, liberty of migration and the right to the 
irotection of the state, freedom of forming association, 
md freedom of contract. Of these the freedom of asso- ,n J 
nation is most important. In the modern world the 
■ight of the state to control the freedom of association in the in- 
lustrial sphere has become a question of vital importance. The 
ipholders of state authority argue that the trade unions should 
lonfine themselves to strictly industrial matters and must not be 
•Uowed to meddle in political affairs. It is also contended that the 
tate oan legitimately prohibit strikes by those whom it directly 
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employs, for example, post-men, and those who are employed in 
industries like Railway and Eledtric Supply, which are of vital 
importance to the community. The declaration of general strikes, 
too, is prohibited also on the ground that it is an attempt to 
coerce the government. But these restrictions take away the most 
essential feature of the freedom of association by workers. The 
workers are individually much weaker than *their employers. It is 
only by going on strike that they can hope to secure redress of 
their grievances. “To limit the right to strike”, observes Laski, 
“is a form of industrial servitude. It means, ultimately, that the 
worker must labour on the employer’s terms lest the public be 
inconvenienced. I can see no justice in such a denial of’ 
freedom.” In the political sphere, freedom of association, means 
the right of forming a party for promoting any programme 
which the members may subscribe. 

Liberty in choosing the vocation is rightly considered as an im- 
portant factor in the development of personality of an individual, 
/lib rt n soclet y * n status of a person is deter- 

(choosing ,n mined by birth or the economic position of his parents, 
yyocation ^qqs no t allow free scope for the improvement of 
latent faculties of man. It should be borne in mind that freedom 
exists not only in the absence of restraints but also in the 
presence of opportunity. 

•by 'XII. The Positive use of Liberty 


Liberty would be meaningless* without the removal of th e 
causes contributing to the econ omic privation of the masses. 
Wealth is concentrated in every country excepFEussia in the, 
hands of a few persons. These persons own and control the 
instruments of production. They hire the services of workers ift 
producing goods which they sell at a profit. The 
distribution unequal distribution of wealth produces grave*social 
liberty Ut ° consequences. The young children of the working 
class cannot get good education. Consequently the 
earning capacity of the latter becomes much greater than that 
of the former and this perpetuates the inequality between the 
different classes. On account of the unequal distribution of 
wealth the productive resources of the community are employed 
to satisfy the less urgent needs of the richer class to the neglect 
of the production of goods and services which satisfy the more 
urgent needs of the poor. All true lovers of liberty believe 
to-day that men and women are- truly free only when their 
Bodies era free from want and their minds from external control. 
Freedom of speech, of writing, and of association should, 
therefore, be used not in a negative fashion but in a positive 
way to secure a rational system of distribution and a rational 
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system of education with protection against the insidious propa- 
ganda of the interested parties. The modification of the economic 
system can be brought about by peaceful means if the general 
body of citizens use their liberty with courage, determination 
and rationality. 

jp^XIII, Limits of Liberty 

The state exist sjo promote certa in ends — the development of 
the righ t of eve ry individua l to conceive the good 
life according t o his li ght and culture and t he right to 
purs ue it as he conceives it. Liberty is a bsolutely foV ra maYn? n 
e ssential for lha realizatlon ^f th ese end s. But man 
can realize these ends only by living in an organized 
society or the state. In the society there are men of 
diverse character, inclination and aptitude. The majority oi 
individuals are honest and law-abiding ; but a few have got anti- 
social tendencies. If the functi on , ofJhe-^fcaLLeaa Jo make possible 
thejgurs uit of the good life fo r its mem bers, certain uniformity ol 
conduct has got to be maintained . ~ ^[f it is deci ded tha^t all 
traffic should go to the left of the road , no one should be allowed 
to imperil the lives of his fellow citizens by insisting that unless 
he goes to the right the free development of his personality will 
be inhibited. \ The anti-social tendencies of a few abnormal 
persons have'to be checked and curbed for the welfare of all. 
But force of society is to be applied only when there is some 
obvert act on the part of any citizen. Mere expression of an 
opinion or criticism of the government should not be punished. 

Mill in his famous * E ssay on Liberty' declared that ‘the sole 
end for which mankind are warranted, individually or collec- 
tively, in interfering with the liberty of action of any 
^of their number is self-protection/ The state stands 
for promoting the interests of all. If it is found that 
a person or a group of persons is pursuing a course of action 
which is detrimental to the interest of many, the state should 
interfere with the liberty of action of those persons of anti-social 
tendency. In the sphere of conduct the state should maintain a 
minimum of decent behaviour on the part of all in order to 
prevent the few from preying on the many. In the sphere of 
economics it must check the blind results upon the many of 
the economic actions which are voluntarily undertaken for gain 
by the few. Social control of economic forces has become 
necessary in the twentieth century. The freedom of contract or 
of association has to be restrained when such freedom interferes 
with the economic security and protection of the majority of 
people. 

An individual can have no right against th$ state. But it is 
utmost importance to draw a line of distinction between the 


For self- J 
protection/ 
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sta te as a w hole and th e p ersons who exercige.lh ^j^liariLty 
SPrtserva of th e state. If a particular class of men exercise that 
^ticmoTthe authority foX-tha sake of promoting_t_heir own selfish 
(State interest, citizens should take courage in both hands 

their liberty against them.j But in an ideal state, 
representing the interest of all, no right which is harmful to the 
state can be claimed. The individual enjoys freedom of person, 
but in times of emergency, such as war or threatened revolution, 
suspected persons may be kept under restraint. Righ t to life, is. 
of _ paramount importance, but the state can inflict capital 
punishment on a dangerous criminal or may command an 
ordinary citizen to join the army in time of war. Similarly, the 
right of enjoyment of property is guaranteed to the individual, 
• but property may be confiscated either as a punishment or for 
reasons of state. The citizen may make contract or form 
association, but if these are made for illegal or immoral purposes 
or for endangering the safety of the state, these will bo made 
invalid by the state. 

/ ‘ 

y CIV. Liberty in the Modern State 

Liberty has declined in some states and disappeared from 
others. In Germany, in Italy, in Russia, in France, in 
Yugoslavia, in Greece, in Rumania, in Japan prisons 
liberty* o£ aro full °f those who have committed no crime except 
that of holding views on political questions other th-ai 
those which commend themselves^to the political authorities ii 
their state. The Directors who established their authority ir 
these states arrogated to themselves a power over men's minds 
unprecedented in history. The tyranny they exercised .was 
far more oppressive than the- rule of any Czar, Bultan 01 
Emperor. The Directors dismissed freedom of thought as 

useless, they prohibited freedom of association and imposec 
severe restrictions upon freedom of movement. The cause oJ 
liberty was eclipsed even in a country like England. “ There 
have been more prosecutions ”, says Joad, “ m England for the 
expression of opinions disliked by the Government during the 
fifteen years that have eiapsed since the war than in the half 
century before 1914.” \ 

Various circumstances conspired to bring about the decline 
of liberty everywhere in the world. The development of science 
is making the world increasingly a single economic 
declln* unit. As a of this the effect of economic 

actions anywhere in the world is producing unforeseen 
results ttpon people unknown to those who have taken an action* 
The blindness of economic action and the growing size and 
complexity of the modern state frustrate the political consciousness 
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of the individual. He no longer feels that his opinions, desires 
and purposes are of any importance. As he finds himself poli- 
tically negligible, he becomes either apathetic and indifferent to 
politics or works for a revolution with the purpose of changing 
the system which has squeezed him out. Neither sort of frame 
of mind is conducive to the maintenance of liberty. 

The complexity of administrative organization in one hand, 
and the shrinkage of distance brought about by the wireless, the 
telephone and the aeroplane on the other, have render- 
ed the devolution of governmental functions wasteful ccntraliza- 
and unnecessary. Centralization of governmental tlon 
authority has become the order of the day. Centralized govern- 
ment takes away the incentive of citizens to serve upon the local 
bodies. It becomes impatient of local differences. Under such 
a system the citizen is forgotten in the statistical unit, and scant 
attention is paid to the development of his personality. 

Moreover, during the last thirty years crises after crises have 
arisen in the different states of Europe. In a period of crisis 
unity of purpose and unity of command become neces- 
sary. # As criticism impairs unity and sows distrust, o f t ™° a , i 5J here 
the voice of opposition to government is suppressed. 

In such an atmosphere liberty finds it extremely difficult to 
flourish. 


The g’nexM-1 
tion of I 

mass mind J 


Cheap newspapers, the cinema, the radio and the gramophone 
have made it possible to dominate the minds of the people from 
outside. These appliances are used by Governments 
to instill positive opinions info the minds of their 
citizens. The citizens cease to think for themselves. 

The grave consequences of this phenomenon are forcibly stated 
by Dr. Inge in the following words f “A completely m echa- 
liized socie ty would be a servile state in 
mtelTectuanife woul djbg. strangled — The_ 
tyne of polit y may b e studied in the bee-hive or the ants’ nest.” 


XV. Guarantee of Qivil Liberty 

y 

Civil liberty has got a negative and a positive aspect. In its 
negative aspect, civil liberty consists of ‘‘exemption in a certain 
sphere against encroachment on the part of the govern- Two Bgpecti 
meat, except in the legal method and to the legal ©fcwii 
extent prescribed by the state.” In its positive 
aspect, “ii consists of rights to exercise certain prerogatives, and 
to call upon the government to maintain these rights against 
any other individual or association of individuals,” Public law 
guarantees immunity against government ; private law against 
other individuals. 

16 
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V^emocratic government is essential for the continuance of 
liberty. Democracy is the only form of government in which, 
/be ocrac men are S^ ven a chance of making the government 
|e«en^«i c to under which they live. As the democratic government 
V ery rests on popular consent, it can afford to admit that it 
is not infallible and to welcome criticism. A dictator, on the 
other hand, not having the assurance of consent, cannot permit 
these liberties. Thus a dictatorship is forced by the very logic 
of its origin and existence to suppress the freedom of the 
citizens. 

Under democratic form of government liberty is guaranteed to 
the citizens by adopting two devices— the decl aration o f rights 
_ . . and the separation of the iudicial from the executive 

Declaration - J rr — — —7 777 — “7 ; — : ; — r" 

of rights of powe r. All the post-war constitutions contained de- 
clarations of fundamental rights in imitation of similar 
declarations in the constitution of the U. S. A. and Prance. The 
Weimer Constitution of the German Republic guaranteed 
freedom of speech and discussion, but at the same time provided 
that, exce ptions to this rule might be made by the a uth ority of 
the legislature in t imes of emergency . Other constitutions also 
usually guaranteed civil and political rights such as the right to 
assemble, to form associations, the freedom of the Press, the 
inviolability of residence and freedom of movement within the 
state. Inspite of the declaration of rights citizens of these states 
have lost all vestiges of their liberty. This shows that the funda- 
mental rights, declared by a constitution cannot adequately 
guarantee liberty, unless provisions are made in the judicial 
system to give redress in case of infringement of liberty by the 
government. 

\^England people attach more importance to the question of 
providing legal remedies for the enforcement of particular rights^ 
and for averting specific wrongs than to the question 
)co*p^j«*Act of declarations of the rights of man. The Habeas 
) 1" d En udu Corpus ^Acts of En gland have invested the jud iciary 
'■ _ _ -WitjL.tbiU3ilwe£.^£ cur bing execu ti ve~~exces3es and of 

supervising and cont rolling administ r ative m easures desi gned to 
attack the p e rson al libert y of Englishmen. - tinder normal 
circumstances any invasion on the liberty of the individual 
entails either imprisonment or fine upon the wrong-doer. But 
in India the writ of Habeas Corpus is not available to persons 
arrested and detained in execution of legal process. The law 
of Habeas Corpus is not also applicable in Bengal to persons 
attested or detained under the Bengal Criminal Law Act of 1932 
as amended up to 1934 and to those who are restrained under 
the Bengal Suppression of Terrorist Outrages Act of 1932 as 
amended up to 1934 and the rules made thereunder. 
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In the E nglish Constitutio n there is no dec laration of funda- 
nen f al rig hts of citiz ens. But the Magna (JartaTlhe Petition of 
RkhilheJ3^jiLKights, tho_Aci of S ettlement an d The Rq1c of , 
<h e Habea s Corpus Act ma ke adequate provisions for Lawin^ 0 } 
safeguarding individual l iberty ? XccordTng'To^Eine EnSland J 
of Law prevalent in England, there is no right which a citizen 
possesses which he cannot maintain in the courts of Law. 
Wherever there is a right, there is a means of obtaining redress 
for its infringement. In England a nd th e U.S.A. the indi vidual 
li protectedii^n-the^e^ecutiye^.jencroiVchiiHmt by. the, judiciary 
which i s inde penden t of the execut ive i n both t he countries. But 
in recent years certain branches of the executive have been em- 
powere.1 to make regulations and try cases arising out of the 
infringement or non-fulfilment of such regulations. The civil 
service division of Industrial Court, the Commissioners of Income 
tax, the Home Secretary considering requests from aliens for 
naturalization are instances of the exercise of judicial power by 
the executive. 

I n England, no special consti t utio nal provision exists for safe - 
guar d ing freedo m o f speech and discuss ion. A legal authority has 
thus stated the English law : ^ purnresent law permit s Freedom of | 
any one to say, write, and publish what lie pleases ; «>eechm I 
but if he makes a bid use o f this l iberty he must be atfaa 
punished. If he unjustly attacks a n individual the person de- 
fame d may__sue f or dam ages ; if, on t he other hand, the words be 
written or printed, or if trea son or immortality be thereby incul- 
cated^ the offqnder„„ciiQ^heJried%fo ^ the misdemeanour, either by 
informationor indict meat.’ * If any person attacks another or the 
government unfairly ^ he may be c q n vie ted under th o Law of Lihel. 


S^-XVI. Relation of Civil Liberty to Law and Sovereignty 




“Individual liberty”, /says Bryce,’ 


i like oxygen in the air, 
a life-giving spirit. j?olit icaI l iberty will have seen one of the 
fairest fruits witEer on the bough if that spirit decline.” ( But 
individual libert y does not mean the unrestricted right of going 


a right would mean the negation of rights of others.)”**^** 
Civil liberty should mean, therefore, the utmost free- °<J 

dom of action that each and every individual can enjoy “jftubMty 
upon like terms at the same time, but he is to be com- 
pletely unrestrained in his actions in so far as they do not 
interfere with the like freedom of his fellows. To secure freedom 
from interference of others an organisation and an authority are 
needed. That organisation is the state and that authority is that 
of the sovereign. It is the state which guarantees the immunity 
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from interference of others to its citizens. The guarantee is 
given by the fundamental laws of the state, which thus brings 
into legal existence the rights of the citizens. The sovereign or 
the absolute power in the state maintains these rights. Had 
there been no power which is supreme over the will of any indi- 
vidual or association of individuals, there could not have been 
any guarantee of immunity from interference of others for each 
and every individual. (/.Thus the apparently contradictory ideas of J 
sovereignty and individual liberty are found, on closer examina-/ 
tion, to be correlative terms. Liberty of the individual is depend 
dent on the existence of a-sovereign power. ^ 

‘Natural right’ as equal to the right in a state of nature which 
is not a state of society is a contradiction in terms. There can 
be no right without a consciousness of common interest 
igh t on the part of the members of the society. Without a 
ttt society and conciousness of common interest, there 
can be only “powers”, no “rights,” 


There c 
be no r 
'withou 
• Ute 


^XVII. Liberty and Equality y*t- 

Equality does not mean that all men are equal in mental 
and physical powers. The newly born babes differ amongst 
s Meaning themselves in weight and strength. As they grow 
landjorma °f older, their inequality in the qualities of head and 
•qua y h ear fc becomes all the more noticeable. Such inequality 
may be partly due to the difference in the strength and vigour of 
their parents and to the environment in which they are brought 
up. But Nature seems to take delight in diversity . Two brothers, 
born of the same parents and reared up exactly in the same way 
do not attain the same level of physical and intellectual powers. 
Democracy cannot bring abou t equality in this sens e. B u t it can ] 
assure to every c itizen equ ality of opportunity to develop his or 
her pote n tial capacities. , It can give an equal ri ght" of acde3S to 
the cult ure of the community and an equa l right t o training in 
all educati onal i nsti tubions.., . (jSqualitv also m eans that every on e 
should have the equal facility to express what he thinks In 


should have the equal facilit 

words or in writing. S ji cl^aja^ i lsed 

There should be also equal! 
opportunity for everybody to combine and form associations 
whether to raise wages or to oppose the government or to 
improve the existing conditions. Above all, equality means that 
everybody i s eq ual before the law" and that no one is’Tahove'Tt. 
fq shor t, demosi acy postulates social, economic, legal and 
political equality,, 

Wiome writers think that equality is incompatible with liberty. 
feprd Acton, for exa nple, said that the passion of equality 
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4 made vain the ho pe of freedom’.! This may be true if we 
interpret liberty to mean freedom to exercise one’s powers 
and opportunities in any way one would like to do. But such 
an unlicensed freedom is extremely harmful to the ge neral well- 
being of the community. Democracy, therefor 


restraint on such actions of an individua 
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Government is kept steady by public opinion. Public opinion 
has no legal claim to obedien ce, bu t no sensible man dares to 
dispute its claim to careful considerati on. ^ 

Now let us see what public opinion means, how it grows and 
how it remedies the defects of election and the exercise of fran- 
chise. Lord Brvce has thus defined the nature of Public 
opinion — “ The term i s commonly used to. denote the .aggregate, 
pfthe _yjjs,w& uiemhoid regarding matjters.Jthat. affecLjar .interest 
the community. Thus unders tood, it is. a caogeries of all 
SbiVc 19 sorts of dTscrepant notions, beliefs, fancies, prejud ices 
opinion ? an q aspi rations. Ilis_jc.antuaed K ineoJierenL uimorjihans, 
varying from .day.ta dny nod week to week. But in the midst of 
this diversity and confusion every question as it rises into impor- 
tance is subjected to a process of consolidation and clarification 
until there emerge and take definite shape certain views, or sets 
of interconnected views, each held and advocated in common by' 
bodies of citizens. It is to the power exercised by any such view, 
or set of views, when held by an apparent majority of citizens, 
that we refer when we talk of public opinion as approving or dis- 
approving a certain doctrine or proposal, and thereby becoming 
a guiding or ruling power.”) The opinion of the whole body of 
citizens may be cilled Public opinion, but the whole body of 
citizens are seldom unanimous on any matter. Public opinion, 
therefore, should mean that opinion which is held by a very large 
section of the people and which has for its object the welfare 
of the whole of society. The opinion, held by a majority, is not 
necessarily public opinion, because the mijority might form an 
opinion without equal regard or reference to the interests and 
welfare of minorities. 

Public opinion regarding a particular question cannot be 
properly ascertained from newspapers, because newspapers ard 
gene rally organs of a particular pa rty, sect jor cot ntnu~ 
nity. Public meetings also fail to impart a correct 
impression about public opinion, in as much as they 
are convened and attended by men holding a parti- 
cular view. Elections too fail to express adequately the purposes 
of the people. The majority of voters are ignorant, indifferent or 
amenable to extraneous influence. Moreover, election largely 
turns on the personal merits of the candidates and not on the 
doctrines they profess. In elections opinions are counted and 
not weighed. The wisest and the most foolish are put on the 
same level. Hence, it is a very imperfect mode of expressing 
public? opinion. According to Bryce, public opinion can be 
ascertained “by moving freely about among all sorts and condi- 
tions of men and noting how they are affected by the news or 
the arguments brought from day to day to their knowledge/ 1 


{How public 
Jopinion is to 
Sbe «scer- 
(tained 
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Political thinkers, journalis ts, legisla tor s and people actively 
engaged in politics give sufficient attention to what passses in the 
political world. They ascertain the facts, correlate 
them and set forth the arguments for or against a JullU ^ 
particular question. A second class of people, who “orf^ng 1 ) 
form a considerable proportion of citizens read and P“! ,, i c 
listen to these arguments. These people correct and / 
modify the views of the first class. They really give shape to 
public opinion. The vast majority of unthinking mass only 
swell the volume of public opinion. 



CHAPTER VII 


THE CONSTITUTION OF THE STATE 

I. Definition of a Constitution 

Austin defines a constitution as “fc'i.ifc which fi^es th< 
structure ot' the supreme government.” Th( 

tions o i structure or ip inner ot organisation ot governmen 

Government depends largely on the arrangement and distri- 
bution of the three functions of government — the legislative 
judicial and executive. 15 very state must have a collector 

of forms by which the legal relation between the magistracy 

and subjects is determined and in accordance with which the 
exercise of the power of the state is regulated. 

A system of laws and customs established by the sovereigr 
power of a state to determine the formation, powers and mutua 
Dicey’s relations of the various bodies which exercise the func- 
definition of tions of government is known as the “constitution” ol 
u ion state. Hence Dicey defines a constitution as the 
product of “all rules which directly or indirectly affect the 

distribution or the exercise of the sovereign powers in the 
state/’ In popular use, however, the established form of govern- 
ment is called the constitution. The term is also sometimes used 
to designate an imaginary ideal , ^ls when we speak of the theory 
of the constitution, meaning thereby some supposed principle to 
which the constitution should conform. 

Lieber, in his Political Ethics, observes, “Constitutions are the 
assemblage of those publicly acknowledged principles which are 
deemed fundamental to the government of a peopft. 
a J U prfnc ip iVs They refer either to the relation in which the ^citizen 
ment° vern ’ stands to the state at large, and, consequently, to the 
government or to the proper delineation of the various 
spheres of authority. They may be collected, and may have been 
pronounced at a certain date, such as the constitution of the 
United States ; or the fundamental principles may be scattered 
in acknowledged usages and precedents, in various charters, privi- 
leges, bills of rights, laws, decisions of courts, agreements 
between contending or otherwise different parties, etc., such as 
the constitution of Great Britain is.” 

.Classification of Constitutions 

Classification of constitutions is necessary for a proper under- 
standing of the peculiar character of a particular constitution. 
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Constitutions were classified in ancient Greece on a numerical or 
quantitative basis. If sov ereignty or supreme power is vested Jn 
one person it is Monarchy. : if in the ‘few’ persons, it 
is Aristocracy : and if in the many it is Polity. A ristotle, 
the father of Political Science, added, an 


Claasifica- 


differentia to t his nu merical classification. YU the 

tl< 


ethical “«jj f 


Tmg 

rules for his own selfish advantage and not Tor the common good, 
monarchy will degenerate into tyranny. Similarly, if the ‘few’ 
rule for their own interests, aristocracy will degenerate into 
oligarchy ; and if the ‘many’ rule for promoting their own class- 
interSsF only, polity will degenerate into democracy.) Aristotle 
■further points out that in the classification of constitutions the 
question of number is accidental, that of wealth is essential. 
Hence, if in a state the rich form the majority and if they rule in 
their own interests the constitution would be oligarchical and 
not aristocratic. 

^Substantially the same principles of classification were adopted 
during the Middle Ages. The great Enghsh philosopher Hobbes , 
however, did not wholly approve of the Aristotelian scheme and 
made certain modifications in it. Neither the Aristotelian Modern 
classification, nor its modification by Hobbes is quite cusaifica- 
satisfactory so far as the constitutions ot' the present day 
are concerned. Modern constitutions may be broadly divided into 
t wo categories, namely, democracy and dictatorship . Democracy 
is said to prevail wherever the ultimate political authority rests 
with the people. But in practice it is found that universal adult 
franchise alone is not sufficient^ to make the general body of 
citizens the real depository of political power. Some sort of 
equality in the distribution of wealth is absolutely necessary for 
the exercise of effective control by the people over the govern- 
mental machinery. There are, again, many points of difference 
bitween one democratic state and another. The type of demo- . 
;racv prevailing . in England is not the same as that which j 
prevails in the U. S. A T he democracy of Switzerland is quite/ 
iifferent from that of Eng land and America. ^ 

Democratic constitutions may be divided into Federal or ^ 
somposite and Unitary or simplg. A federal state is a union of I 
everal states, which retain their - independence in home 
tffairs but combine for national or general purposes, 
is in the United States of America or Swit zerland. 

England, France. Spain and Ital y are Unitary states- 

Xlsecond basis of classification may be found in the methods 
Sy which constitutions are altered, (tf a constitution is to be altered 
md amended in a particular way different from that in 
itfhicfa laws are usually made, it is called a Bigi^ 
JoljStitutiom^(If a constitution can be amended by the . 

)r3Tft'ttl7 process of law-making it is called a Flexible: <M)nstitu^iow 4 

1 17 


Federal or 
Unitary 
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English co n^jf.ntipn alteratio ns can be made in exactly 
Jth s same wav in which ordinary laws are passed . Bat ip America 
fft_jfl vety difficult to alter or amend the constitu tion. The 
(American uongress has no power to alter the constitution of the 
united States, wlnle the English Parliament can change the 
English constitution in any way it likesl In other words, the 
English Parliament is the sovereign body, while the American 
Congress is not. A Rigid constitution must be a written one 
m a wr itten constitutiou.uiay or may not be Rigid. Constitutions 
" tgode Ued on that of England are mitlen lbut w Um l^ i ably rlg ^ 
A third basis of classification of constitutions is the relation of 
the Executive to the Legislature. ([fthe Executive b e subordinate 
£ . to the Legislatu re t-Tlft wnnld .be Parin g 

or*p«!i«- ,a paentarv : if t l i e Executive be c o-or dinate with the 
ro<ntary Tj eg is la t.n re it would h e Presi dentiai.y The constitutions 

of Great Britain, Belgium and France belong to the former 
type and that of the United States to the latter type. The 
ministers in England are respons ible to Parliament, while the 
min isters in the ^Unit ed States are r esponsible to the President, 
the head of the Executive . In America , the Legislature ; 
^Ixec u tive^Tnd^ Ju diciary have co - ordin at e powers and are 
absolutely distinct from one another. 


\tfC Written and Unwritten Constitutions 

Some writers draw a line of distinction between the consti- 
tutions which are written and those which are unwritten. A 
written constitution is one in winch most of the provisions 
are embodied m a tor inally enacted document or a number of 
documentor (A written constitution is the result of deliberate 
efforts to put down in a systematic form the broad principles oS 
Governmental organization^ u\n unwritten constitution, <^i the 
other hand, grows irom precedent to precedent m course of time. 
It is made up largely of customs, usages, judicial decisions and a 
number of statutory enactments^ Written constitutions are 
made either by a constituent assembly or by the legislative 
bodies. It may be granted by kings and prmccs also. 

The distinction between written and unwritten constitutions, 
however, is not based on any scientific princ;ple. There is no 
constitution which is wholly written or wholly un- 
written. The English constitution is said to be an 
unmi unwritten one. But a large part of the constitution 
is already written. The, Great Charter of. 1216. Ihe 

Ml lC89 t *aM the 
are important statutes Whi^nurtail 
fttive of tne king. Personal liberty oi the subjects 
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Meenlnf of 
Ufld cone 
tfitution 


by the ordinary legislature acting in the ordinary way. It 
t is hard and fixed, (it can be repealed or am ende d 
i- by a special process and by a spa iaE y SEES jEEan 

the ordinary legislature to which ordi nary la ws owe 
their being . ITKe written "constitutions of the United States of 
America and France are rigidj 

sJ/f&S. great merits of a flexible constitution are its elasticity and 
adaptability. Being alterable with th e same ease and facility 
with which or dinary l aws ar e chanffed T it can adjus t 
itself to the" new changing cond itions of the society. 


Merits of 

Flexible 

constitution 


It is particnlaily aHapEecT tolKe needs o T a progressive 
state. At a tune when the popular passion rises very 
high and demands change in the constitution, it insures a legal 
means of satisfying the popular cry by meeting the same half-way 


without risking a wholesale 


change 


in the constitution or a 


Its 

instability 


Merits of 
Rigid 

constitution 


revolution. That is, whenever any change becomes necessary, it 
can be readily effected without any great difficulty.! 

A flexible constitution jacks in permanence,, as it can be often 
twisted or bent so as to meet the emergencies or the changes 
in the popular opinion. It is more or less unstable 
and hence cannot be relied upon as permanently 
safeguarding the rights and liberties of the people, 
particularly in a community whose training has been imperfect 
or which is subject to fits of political apathy alternating with 
those of intense zeal for reform. 

vTbe great merits of the Rigid constitution are, certainty, defini- 
teness and stability. Its provisions being embodied in a written 
instrument with great care and deliberation, its altera- 
tion is very difficult. Ic cannot be bent and twisted 
according to the demands of the moment. Hence it is 
less likely to be affected by the violent changes of popular passion. 

The Rigid Constitution has certainly some drawbacks too® 
The most notable one is that if changes become necessary they 
incentive to cannot be introduced except with the greatest difficulty. 
b»ak it Hence when such a constitution does not suit the 
existing conditions, the temptation for violating the same 
becomes awfully accentuated. 

The distinction between a rigid and a flexible constitution is 
one of degree rather than of kind. This will be seen from the 
different ways of amending the constitution. 

Amendment of Constitution 


y 

nent of 


Need of 

ssftt. 


the constitution becomes a crying necessity 
any vital change of circumstances or develop- 


A mend m 

when . w 

ment of new interests arise m the country. The eonsti- 
1 ttition becomes a stumbling blook to the growth of 
mtion’B life when it refuses to adapt itself to the progress of time. 


qa 
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In the case of flexible constitution, every part of it can be 
expanded, cartailed, amended or abolished by the ordinary 
legislature with as much ease and as freely as other Amendment 
laws, e.g., thaft of Great Britjiip and Italy. The of Flexible 
flexibility of the English constitution is said to be at con,t,rut,on 
once its glo ry and danger. The safeguard against any ‘ 
violent or abrupt “change " in the constitution in England 
lies in its “reverence for the laws”, and in the conservative 
instinct of the race. 

In the case of the Rigid Constitution, it can be changed only 
bv some extraordinary method of l egislation . The constitution 
Of the U. S. A. prescribes four possible processes of amendment 
i^y' Two-thirds of both House?, of the Congress Method of 
may propose amendments, or y2) the legislatures of amending 
two-thirds of the several states shall call a conven- tution'hJ 1 ' 
tion for proposing amendments, and ratification shall u ' s A ' 
take place by (3) three-fourths of the legislatures of the several 
states, or (4) by conventions of three-fourths of the several 
states. In practice, however, amendments have taken place by 
proposal by the Congress and ratification by the legislatures 
of the States. But the ‘two-thirds of the Congress’ has been 
interpreted as two-thirds of a quo rum. A quorjjm is defined 
In the Constitution as a majority of each House. V ^Llie procedure 
of amending the constitution of France is much more simply 
than that of the U. S. A. In France, the Senate 
and the Chamber of Deputies propose an amendment au«™?u 
by separate resolutions. If it i,% passed by an absolute Can “^ 
majority in both the Houses, the Chambers meet together 
in a joint sitting, called the National Assembly. An absolute 
lajority of the total number of members is necessary for the 
i final acceptance of the amendment. \Ln Australia, the proposal 
ffr an amendment must be pissed By an absolute majority of 
each Hjpuse of Parliament. If there is disagreement between 
the two Houses, the House proposing it may pass it again after 
an interval of three months with or without amendments offered 
by the dissenting House and then refer it to the electors for 
acceptance. Whether the two Houses agree or not the proposed 
amendment must be submitted to the electors between two 
to six months after the passing of the bill by one or both the 
Houses. If it i3 passed by a majority of all the electors voting 
and by the majority of states, it becomes valid. VThe constitution 
of the Dominion of Canada is amended formally by the British 
Parliament, but the latter does so only when the two Houses 
of the Dominion Parliament submit a petition to the king 
requesting for a specific change in the constitution. The British 
Parliament never refuses to amend the constitution when the 
Canadian public opinion demands it. If, however, theamendmeat 
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-proposed by the Dominion legislature is opposed by one or more 
Provinces, ^the British Parliament may and often does refuse to 
sanction it. 

I?he procedure of amending the constitution in Switzerland 
combines the* advantages of easy change with that of attaching 
extra majesty to the constitution. Separate processes 
Switzerland 1 are prescribed for total and partial revisions. One of 
the Houses or both the Houses may pass a resolution 
for total revision. Fifty thousand voters may also demand 
a total revision. Then the matter is referred to the people and 
if they accept it, new elections of both the Houses to prepare 
the revision takes place. In case of partial revision the proposal 
is made either by the two Houses or by petition of 50,000 
voters. The proposed amendment must then be referred to the 
people and accepted by the majority of voters and by a majority 
of the Cantons. 



CHAPTER VIII 


FORMS OF THE STATE AND OF GOVERNMENT 

I. Forms of the State 

All states are alike in their essence. All must possess territory, 
population, government and sovereignty. Hence from Structuro , 
the logical point of view it is impossible to classify difference 
states. The only way in which states may be differ- ,n * * ” 
entiated is according to structural peculiarities of their govern- 
mental organisation. 

Some writers have classified states from the standpoint of 
their physical elements, i.e. , according to their size and 
population. They have thus divided states into “city 
state”, “national state” and “wojdd empire.” But ) 

this is a mere historical description* of states and not their logical 

.1 _ j. : 


have devoted 
~of states. But 


classification. 

Well-known writers like Leacock and Garn er 
chapters in their books to the classification 
Leacock himself quotes with approval the following Classifica . « 
remark of Willoughby “It need not be said that 
there can be no such thing as a classification of. aSd’™”™** ( 
^states. In essence they are all alike, each and * tates J 
Till being distinguished by the fc same sovereign a ttributes.” 
JTnrnftr' divides states into monarchi es, aristocracies and demo- 
cracies on the basis of the number of persons in whom the 
^sovereign power is vested. But this division falls more properly 
under the heading, forms of government, than under forms of 
tHe state. He again divides states into simple and composite, 
but in £ foot-note admits that the terms “simple” and “com- 
posite” are in strictness descriptive of forms of government 
rather than of forms of state. ✓ 


vC 


The So-called Mixed States 


Many writers have conceived the idea of labelling governments 
in which the several features of monarchy, aristocracy and 
democracy are united in varying proportions as Mixed states. 
Plato . Aristotle , Tacitus, and many mediaeval and Mt , nillgof \ 
modern writers accepted this designation. The const i- Mi*«a J 
jution of the Roman Republic, ha ving consuls, senate t4t " 
and popular assemblies to represent the monarchical, aristocratic 
&nd d^r^nAMiiinL^infiiplfls respectively is held f nr *h aa W example 
ef the Mi xed constitution . Similarly, the King, the House cL 
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Lorda and thft. TTpiis^nf Com mons in England are said to repjg; 
sent the three forn^of government. 

Btit modern writers like Lewis and JBliintschji have shown the 
absurdity of the term, 'Mixed state.’ Thus Lewis observes, — 
INo Mixed ''Monarchy is the government of one, aristocracy 
Late is of more than one ; therefore, as a state cannot be 

* mmmU governed both by one person and by several, it cannot 
at the same time, be both a monarchy and an aristocracy. 
Aristocracy is a government of less than half, democracy of more 
than half the community; therefoie as a state cannot, at the 
same time, be governed by more and less than half its members, 
it can not be, at the same time, a democracy and an aristocracy.’ 
Still less can it be governed by one, by a minority, and a majo- 
rity of its members all at once ” From the standpoint of the 
necessary unity of sovereignty, Bluntsehli says, — “Such a mixture 
as this docs not create a new form of state, for the supreme 
governing power i-> still concentrated in the hands of the 
monarch, or of the aristocracy, or ol the people. 


> 4 , 


III. Other Classifications of Governments 


Up to the middle of the XYIIIth century the Aristotelian 
classification of governments held the ground. Then Montesqui eu 
in his Spirit of the Law (1748.) proposed a division into rep uhli - 
can, monarchical and despotic governments^ According to him, 
the .Republican government is that “in which the 
itionb?**' people as a body, or even a pint of the people, has the 
lflu?eu e ’* sovereign power ; monarchical, that in which a single 

’ person governs, hut only by fixed and established laws ; 

whereas in despotic government a single person, without an 
law or rule, conducts everything according to his will an 
caprice.” Rous seau classified rmvernment s into monay.hies 
aristocracies and democracies and sub-divided aristocracies into 


n atur al, elective and h ereditar y. 

While accepting the three-iold division of Aristotle, Bluntsehli 
adds a fourth form, namely, .Theocracy , the p erverted for m of 
ciaraifici- ^hich i s Idolocracv! He defines Theocracy as that 
BlunuchH * orm government “in which no human authority 
“ has been recognised, in which the supreme power has 
been attributed either to God, or to some other super-human being 
or to an Ideal. The inen who exercise rule are not regarded as its 
possessors, but as the servants and viceroy of an unseen ruler. 
“In yearly societies, e.g. among the Jews or the Moslems the, 
influence of th eocratic s ocieties was very gre at. But it may be 
pointed out that though" the sovereignty may be imputed to' God, 
yet His will must be humanly interpreted «nd enforced either 
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through a prophet or a body of priests. From the staudpoint of 
political science and constitutional law that prophet or body of 
priests is or are the actual legal sovereign. Hence in Political 
Science there is no place for Theocracy, which must be treated 
as a form of monarchy or aristocracy as the case might be. 

v^ Phe great American publi cist, Burge ss di vid es governments 
acc ording to administr ative principles a nd structural peculiaritie s. 
His four canons of distinction" ’areT— TIT the identity or 
non-identity of State and Government. lie uses the coverS- 0 * 
word government to describe the ordinary administrative to 

and legislative organs, and the State to designate the p/^-JJhies 
body politic as organised in constitutional convention, 
or otherwise, for the creation of fundamental or constitutional 
law ; (2) the consolidation or distribution of governmental power; 
(3) the tenure of office of public officials ; and (4) the relation of 
the legislature to the executive, that is, whether the government 
is presidential or parliamentary, wfh accordanc e wi th these 
principles he characte rises the United States Government as a 
democratic, llmltetTHrepresentative, federal, co-ordinate, elective - 
an 1 


at 


presidenti al G overnment J2he_ _gp v e-ialilic n t_ o f E lgland is 
the _same time democratic, ar istocratic and monarchic, 
c entralised, co -l)ndmT ^ partly hereditary, and 


parliamentary. Tais d ivision is ra the r a _ descri ption tlia n 


Marriot's j 


cTpslffi cndTo n of government 

Tlie_moi^t_{scJ^Aja^ jjajT^radiiciil clas^ffi^ati 

• Mamot finds 

tHat it is impossible to classify governments on a single ^” ifica 
principle and^hence he adopts a three-fold basis. 

^ (Modern governments might be divided into Federal or compo- 
site and Unitary or simple.! A Federal Government is one in 
vjliieh the constitution diviues the powers of government into 
two groups and distributes them between a common central 
government and the various local governments. The government 
of the United States of America is an instance of a federal union 
composed now of forty-eight spates. At Washington, this union 
has a central government upon which the national constitution of 
the country has conferred certain powers of general Spher4fof f\ 
character affecting the entire country, and has left all 
other powers (with some express exceptions) to the * 

states themselves so that the local governments may act 
independently in so far as matters of local interest are concerned. 
Thus while such matters as commerce, foreign affairs, war, 
coinage of money and the like, are under the control of the 
central government in the interest of the whole country, each 
state is left free to frame its own system of local government, 
to enact its own laws of marriage and divorce, the press, religion, 
education, business, labour etc. Thus it has two sets of govern- 

18 
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meats — j;he one central and t he other local The central 
government is entrusted with matters which require to be uniform 
throughout the country, while each state or local government is 
entrusted mainly with the administration of matters of local 
interest. In other words, each of them has a well-defined sphere 
within which it can act without interfering with, or being 
interfered with, by the other. The United States of America , 
Switzerland, Canada and Australia have fed eral go vern ments. 

In a Unitary form of government the constitution itself does not 
divide the powers of government between a common central 
/a U nitary government and the local governments. In this system* 
l form n if a y the constitution confers all the powers on the central 
ovemment government which may in its turn delegate some of 
them to the local governments, reserving to itself the power* of 
withdrawing them at its discretion. In other words, the different 
local bodies in the ‘■date arc* at the mercy of the central 
government which can deal with them in any way it thinks 
fit and proper. The governments of Great Britain, France, 
Belgium, Italy and most of the other states of Europe belong to 
this class. The counties, cities and boroughs of England, 
the departments of France, provinces of Belgium and Italy are 
all subject to the control of their respective central governments ; 
yet they enjoy almost as much local autonomy as the American 
states. 


Government may be classified as parl iamentary ami p residenti al 
( lffaccordance wiETtTTm* relationship of the executive to 

tari l and nm the Iaturc._ Leacock has thus defined these two 
Government n a parliamentary government the tenure of 

office of\he virtual executive is dependent on the will 1 
of the legislature ; in a presidential government the tenure of 
office of the executive is independent of the will of the legislature. 

The Cabinet or Parliamentary system has for its organs of 
government : — (I ) A titular Executive head of the State, either 
'Peculiarities elected for a term of years as in France and Portugal, 
mentar ia ’ 01 hereditary as in Britain, Italy, Holland, Belgium, 
form o? Greece and Norway. The titular head is not respon- 
goverument ^ j] ie legislature nor ordinarily removable by it. 

He may be called President as in France, but as the real execu- 


tive power is not vested in him, the form of government is not 
called Pxesidentiai. (2) A group of Ministers, virtually, if not 
formally, selected and disinissible by the representative Legisla- 
ture, and responsible to it. This group is known as the cabinet, 
(3) A. legislature elected for prescribed term of years but liable 
to be dissolved by the cabinet. The best examples of the parlia- 
mentary executive are to be found in France and England. 


The Presidential form of Government may be best illustrate< 
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Presidential 

system 


)y the constitution of the U. S. A. The Presidential System 
sonsists of (1) the President, who is the real executive 
dead of the State. He is elected by the people for a term 
ef years and is not removable by the legislature 
3xcept by the rare process of impeachment. He SiErfthe 1 * 
is not a member of the legislature but entitled to 
iddress it. (2) A group of ministers, appointed and 
dismissible by the President. The ministers are not allowed to 
sit in the Legislature, and are not responsible to it. (3) A 
Legislature usually consisting of two Chambers, elected by the 
citizens for a term of years. It cannot be dissolved by the head 
of the executive. But the President can veto the laws passed by 
the legislature, whicli however can enact them by repassing them 
by a majority of two-thirds in each Chamber. 

The designation of this form of government as Presidential is 
not a happy one. “The word presidential government,” says 
Leacock, “is somewhat a misnomer,” since a presi- 
dential government may not have a president, and a executive 
country which has a president need not have a presi- 
dential government. Thus in Imperi al Gorin my, t here wasjio^ 
President, though the government was _ really, of a presidential 
type! [Con ver sely, in Prance Jtherais a. presiden t. but the Govern- 
ment is n ot presiden tial. D r. F. Strong pre fers t he term “fixed 
executive” to “pre sidential G overnment. ” ~He~ divides govern- 
ments on five grounds : (1) The nature of the state to which 

the coustitution applies — it may be unitary, federal or quasi- 
federai ; (2) the nature of the constitution itself — it may be rigid 
or flexible ; (3) the nature of the legislature — on the one hand, 
the principles of manhood suffrage and single-member constitu- 
ency may obtain and the second chamber may he elective or 
partially elective ; on the other hand, the principles of adult 
Ihffrage and multi-member constituencies may obtain and the 
seconc^ chamber may be non-elective ; (4) the nature of the exe- 
cutive — it may be parliamentary or non- parliamentary ; (5) the 
nature of the Judiciary — the Common Law or Administrative 


Law may be applicable to it. 


Parliamentary and Presidential Governments 


yhe Parliamentary type of government can succeed only where 

t ive is supported by the majority in the Legislature, it 
can work with the maximum of vigou r and promptness. Sent'”? A 
The ministers by their presence in the Legislature can 
correctly interpret the will of the Assembly ; and the 
members can by their right of questioning ministers call atten- 
tion to any grievances felt by their constituencies or by the 
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public. The close harmony between the Legislature and the 
Executive enables the Cabinet to pass through such legislation as 
it thinks necessary. If anything goes wrong people cm fasten 
responsibility on the party in power. The Parliam entaa^jiyglein 
brings .able _ men to the front, and. _gives them a p jsnion from 
which they can prove their ability . When a cabinet falls, the 
transfer of power to another is a comparatively simple atfur. ) 

But these merits of the Parham°ntirv system are bilmc^l by 
serious defects. It intensifies the pirtv spirit an I k«»ep* it t:> the 
r Frequent look-out for discrediting the other. Muclitime is wasted 


attemj»ts^ m useless debates, which are protracted by the oppo; 


thc d min?st% sition with the hope of discrediting the cabinet If the 
from power lllini ^ (H . s are subservient to the member-. as in Prance, 
or to the Parliament 11 v emeus as in Australia, tiny loo the 
respect of the natiui On the other htnl, if the minister ■> renler 
the members comp ir.it ively powerless, as in Raglan 1 , the ere lit 
of the Legislature i-> lowered thereby. The stability of tin Execu- 
tive, under this system, depend-. on the strength of the Party sys- 
tem In F ran 'e, owinj* to the prevalence o( the_ group 
systornTtlie' c imposition of the Executive n c > idantly 
cliangin whicli is a bid fe ature i n any g mu- ament,, 
“A system, winch makes the Ido of an Administration 
depend upon the fate of the measures it intro luces, 
disposes every cabinet to think too much of what support it can 
win by prop)sils frame I to catch the fancy of the iinmmt, and 
to think too little of whit the reil needs of the nition are ; an I 
it may compel the retirement, wffen a bill is defeitel, of nun 
who can be ill-spare l from their administrative pod> ” —(Bryce). 

The Presidential system mikes provision for sifef\, rather* 
than speed. The President being mice eb'ct^l, cninof be dis- 
/ presidential Curbed by the vvliims of the party feeling and ihe traft- 
f lcaves^too filcu ^ modes of tlie electorate or the legisl iture. ^ut the 
[much to separation between the Executive and th i Legislature 

carry 
"The 
than 
of a 


It takes too 
little 

account of 
♦he real 
needs of the 
nation 




chance 


provides no certainty that the Legislature will 
out the wishes of the Administration, however reason ible 
Presidential system,” say> Brvce, "leaves more to chance 
does the Parliamentary. A Prime Minister is only one out 
cabinet, and his colleagues may keep him straight and supply 
qualities wanting in him, but everything depends on the character 
of the individual chosen to be President.” 

In the Presidential form of government, the executive is cons- 
titutionally independent of the legislature as regards his 
tenure and to a large extent also as regards his policies 
and acts. Hence follows greater concentration of respon- 
sibility in the executive and with it stronger formulation 
of policy. Ifc ji best s uited to a cou ntry which has a federal typ o 


/Merits of 
\tfce Proi- 

Idential 
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of constitution . Ia the presidential form of government, the dual 
control of plural Executive is avoided, and the sphere of the 
Executive as well as of the Legislature is strictly defined by the 
constitution. 


.Thoi fiTfluLof 


lies in the fact that the 


Executive has little control over t he Legis lature. There is the 


dangerof deadlock between the 


tw o orga ns 


of the 


Demerits 


government, the Executive and th e Legist at ure . The 
adv antage of close rplitinn between the executive and the legisla- 


tive depa rtment is therefore a bsent. The Executive, being irres- 
ponsible to the Legislature, cannot be turned out of office when 
the House of Kepresentatives wishes it. The Executive will 
continue in its office as long as its tenure permits. In times of 
crisis, under the parliamentary form of government, the cabinet 
can choose a leader for guidance, but under a Presidential form 
this cannot be done. 


\X. 


Bureaucratic Form of Gevernment 


“A bureaucratic government is one which is composed of ad- 
ministrators especially trained for the public purpose who enter 
the employment of the governm nit only after a regular course of 
study and examination, and who serve usually during good 
behaviour and retire on pensions. ” They are subject to a very 
rigid discipline. They have to devote their time to the discharge 
of the public duties and are not allowed to have any other occu- 
pation. In this system, government service has more 
or less the completion of a pffifession and the officials betran 
acquire and develop a sort of routine life. They tend 
to become a class having little or no touch with the training pf 

( . . . the people 

rest of the population. Such a government is neither 
I responsible to tlie people nor much affected by public opinion. 
It is, in short, very largely a government of men rather than 
of laW It thinks more of form than of substance. The officials 
being specially trained for the public purpose, it ensures an 
efficient administration. But efficiency of administration is not 
always the sole end or teat of a good government. Besides, it 
does not foster patriotism, self-reliance or loyalty. Again some 
of the most important ends of the political system, viz., the 
education of the people in political matters, the stimulation of 
popular interest in political matters, and the cultivation of loyalty 
and patriotism on the part of the masses, cannot be accomplished 
under the bureaucratic system. 

VI. Merits and Demerits of Monarchical Government 

Monarchy is the oldest and almost universally prevalent form 
of government in early and primitive societies, (^hen a tribe is 
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peace and order is to be maintained in a community, 
Origin of the rule of a strong man is conducive to the best 
interest of all concerned. It is the monarch who proves 
to be the chief source of unity in a community in which disrup- 
tive forces are naturally very strongj 

X Examples of two forms of Diloiia^chy are found in > his tory — 
Absolute Monarcliyjmd Li mited Mo n archy Absolute Monarchy 
denotes that the final authority in miking, interpreting 
Monarchy and executing law belongs to the king. Absolute 
Monarchy is often characterised by vigour and energy 
of action, unity of counsel, promptness of decision and simplicity - 
of organisation^ On the eve of the mo lern age absolute monarehs 
like L >uis Xt of Franc \ and Ferdmmd and Isabel 1 1 of Spain 
curbed the centnfugil (eudcucus of feudalism and brought about 
national unifu-ition. The sovereignty of national state is due to 
the absolute monarehs In the eighteenth century we fin I the 
absolute monarehs guided by the principle of enlightened despo- 
tism. Monarc h s_ like 1VW the (-Treat and Lmdcnck. tkc-Jurrcat 

renderel invaluable services to the people of Jlussja and Prussia 
respectively, (but not to speak of pure and simple despotism, 
the benevolent despotism of the eighteenth century suffered from 
some glaring defects, j 

The chief m m*iLs of Monarchy are tint it ensures secrecy of 
counsel and promptness of decision. Hobbes p referred a monar- 
/M'ritsof chioal form of government on account of its following 
(Absiiit°e merits : A monarch’s ^private interest is more inti- 
Monarchy m L (j 0 ]y bound up with the interests of his subjects than 
cau be the c\w3 with the private interest of the members of a 
sovereign assembly. Hence the monarch will devote himself 
to the promotion of welfare ol bin subject*. Whereas the reso- 
lutions of a monarch ar k subject only to the inconsistency o: 
human nature, those of an assembly are exposed to a f^rtbei 
inconsistency arising from disagreement between its members. 
A monarch “cannot disagree with himself out of envy or interest-* 
but an assembly may, and that to such a height as may produce 
a civil war.” 

But Absol ute Monarchy has been the cause of much misery 
and degrad atioii.of human bejngs.. The monarch is often found 
incompetent for the great task of governing a people ; he is 
misled by the evil counsel of the selfish and designing 
courtiers who surround him. Court intrigues, wars of succes- 
fiutthe * siou an( * ca ^ Qlll » disregard of the interests of the 
/•ttccwtof people, are very often associated with absolute 
(depends on monarchy. The Court is usually plunged in luxury 
^■cudant* fta( j a n d thus sets a bal example to the 

people. The history of Imperial Rome ahd Mughal India 
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amply illustrates the inherent defects of the monarchical system 
of government. 

JThe enlightened desp ots did not entrust an v .po wer to the 
people They sincerely desired the good of their subjects, pro- 
vided always that it was dispensed by themselves, and 
did not conflict with their selfish interests. Reforms imposed 
imposed from above failed to rouse the sympathy of fromabovc 
the people. ('No reform can produce real good.” savs Buckle, 
"unles s it ijsjjho work~ o fmildic opinion^ and unless the people 
themselves take th e jriitia tive/ * Moreover, the worF of a beiie- 
, volent despot might be totally undone by his tyrannical and 
selfish successor. The success of hereditary monarchy depends 
too much on the accident of birth. 


Limjted Monarchy. is one which is controlled hy ajcmistitutiorL 
The greatest example of L imited Monarchy is Eng land . Whi le 
ministers come and go, the English king remains. "As 
the irremovable adviser of successive ministers, the diarchy 
sovereign can do much to secure the continuity of 
foreign policy, and to prevent the foreign relations from being 
at the mercy of sudden impulse" — (Mastermau). Gladstone^ 

testifies to the value of royal inte rve ntion in the foll o wing 
words : — "The aggregate of direct influence normally exercised 
by the sovereign upon the counsels and proceedings of the 
ministers is considerable in amount, tends to permanance and 
solidity in action, and confers much benefit on the country." 
Limited Monarchy provides al^g a permanent head of Defeclsof 
the Executive and avoids the turmoil of periodical Limited 
election. But the chief defect of Limited Monarchy is Monarchy 
, that it affords no guarantee that a strong, vigorous, or trained 
n erson will succeed to the office, as it allows the choice to be 
stermined by the accident of birth. 


fll. Merits and Demerits of Aristocracy 

The Greek word “arising mnan &best and Aristocracy is the 
government of the best. But the difficulty liesun choosing the 
"criterion of the besE In" history we find examples of Differcnfr ^ 
aristocracy of birth or family, aristocracy of wealth ; kind* of 
aristocracy of elder statesmen ; and of priestly and Anstocracy ' 
military aristocracies. Birth in particular families, however, does 
not guarantee the excellence of those born ; weaklings, imbeciles, 
licentious and arrogant fools are often found to be born in high 
families. Wealth or property, too does not insure the possession 
of qualities which are essential in good administrators. Those 
who inherit woaliJa may or may not be capable men. On the 
other h$nd, high political capacity is sometimes found in poor 
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men. Age or military prowess does not invariably qualify a mr 
for conducting the government. Aristocracies of birth, wealth . 
and age are all examples of artificial aristocracy. Such a form of 
government is euphemistically called the government of the best. 
In reality, it is nothing, bpt Oliga rchy, that is. government of_ ji 
few for th eir own interests.^ 

Oligarchy, as a form of government, is not without merits. Its 
chief merit is conservatism. It tries to avoid innovations, lest 
those in power should loose it. Primarily for this 
Oligarchy reason Oligarchy has often proved a very stable form of 
government, as is exemplified by the long existence of 
the Venetian Oligar chy. It is able to pursue a consistent policy * 
and hold a persistent course in foreign affairs, paying little regard 
to moral principles. Domestic government, too, has been often 
efficient under an Oligarchy, because the value of knowledge and 
skill is understood better than has yet been the case in democracies. 

Inspite of these merits Oligarchy suffers from numerous defects. 
It implies class rule and class rule is essentially selfish and arro- 
gant. It is often unsympathetic to the masses. It 
ofaciasa ule j edges questions from the point of view of its own 
interest and does not care to confer more benefit on the 
classes beneath it than it feels to be demanded by its own safety. 
Moreover, faction fight is a characteristic of Oligarchy. Jealousy 
and quarrels between the members of the leading families distract 
the State, retard legislation and corrupts the administration. 
Lastly, when a people advances m knowledge and prosperity, it is 
sure to grow restive and discontented under the rule of the few, 
who exercise irresponsible power. 

There is another kind of Aristocracy, however, which may be 
termed the natural aristo^-scy and without which Democracy 
Rule of the degenerates into the rule of the mob. “Free go 1 
qualified Iljen ^ cannot but be,” observes Bryce, “and J^as, in 

persons is reality, always been an Oligarchy within a Democracy. 

*e But it is Oligarchy not in the historical sense of the 

rule of a class but rather m the original sense of the word, the 
rule of Few instead of Many individuals, to wit, those few whom 
neither birth nor wealth nor race distinguishes from the rest, but 
only Nature in having given to them qualities or opportunities 
she has denied to others.” 



CHAPTER IX 

DEMOCRATIC GOVERNMENT 

!. Democracy in Ancient India 


The researches in the history and literature of ancient India 
hav/s proved beyond doubt the existence of Democracies in ancient 
India. The Vedic king was controlled by the Sabha and the 
Sarniti. In the Buddhist period the Vajjians, composed of the 
Videhas of Mithila and the Lichchavis of Vaisali (Muzaffarpur 
District) were governed by a democratic form of government. 
The Buddha is reported to have told Ananda that “So long as 
the Vajjians hold these full and frequent public assemblies, so 
long may they be expected not to decline, but to pros- ^ ... 
per. So long, Ananda, as the vajjians meet together on the 
in concord, and carry out their undertakings in concord success of 
— so long as they enact nothing not already established, d * mocracy 
abrogate nothing that has been already enacted, and act in 
accordance with the ancient institution of the Vajjians as establi- 
shed in former days — so long as they honour and esteem and 
revere and support the Vajjian elders, and hold it a point of duty 
to harken to their words — so long may the Vajjians be expected 
not to decline but to prosper.’ ’ Here the Lord carefully analysed 
the usual defects from which democracies suffer and warned 
them against the danger of dissensions. 

Kautilya in his Arthashastra refers to the Vrijikas, Lichchi- 
vikas and Mallakas in the east, the Kurus and Panchalas in the 
centre, the Madrakas in the north-west and the Kukuras in 
Khe south-west of northern India as democracies. He 
advises monarchs to promote dissensions among them fron» bHc# 
and tfteato conquer them. The Mauryan imperialism 500 a.d. 0 
weakened' the democrats states very much. Still at 
the time of Samudragupta we find that the Yaudheyas, Malavas, 
Arjunayanas, Kunindas and Vrishnis were flourishing under 
democratic government. It was the invasion of t|ie Hunas which 
finally destroyed the democratic states in ancient India. 

The Santiparvam of the Mahabharata contains excellent rules 
by observing which Democracies can become prosperous. It 
advises the Ganas or Democracies to have a sort of 
natural aristocracy, that is, the government of the best. 25 ! 5 »cf 
T hus it declares : “The Ganas that pay due respect to 
the wise, the valorous, the active, and the men of steady efforts 
in business acquire prosperity. The Ganas that are strong in 
resources, brave, expert in the use of arms and welKversed in th£ 

19 ^ 
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Shastras rescue the bewildered in times of grave danger. The 
Gana leaders should be respected as the worldly affairs depend 
to a great extent upon them.” 


II, Greek and Roman Democracy 

The Homeric kingship gradually died out, being replaced by 
elected magistracies. Power passed in most cities to the heads 
of the chief families, who were also rich landowners and the 
lenders of money. Their arrogance and their oppression on the 
poorer citizens provoked i isings. The result of these turmoils 
was either the seizure of power by the bulk of the well-to-do 
citizens or by single individual, known as the Tyrant. Ultimately 
power passed to the general body of free citizens. 

In the ancient world democracy had the fullest developnieni 
at Athens. In the age of Pericles the popular assemblies 
Democracy known as Ecclesia, became actually the governing 
in the aye and not merely the electing and controlling body. A1 
° ences the most important governmental decisions, including 
the management of the whole* foreign policy of the state anc 
the initiation of legislation were determined by it. Questions o 
finance and religion, complaints against the public conduct o 
individuals, passing of new laws and amendment of existing one: 
were settled by it. Citizens were paid for attending the Poelesia 

The disadvantages of direct democracy are illustrated by th< 
history of the Athenian democrat The people could not res 
Defect* of train their passions ami consequently party feuds am 
direct selfish interests got the upper* hand. The citizen* 
emocracy j n terfered too much with the administration and henc< 
it was found difficult to secure continuity in state policy. \ 

It would be wrong, however, to say that the Ecclcsia w^s th« 
sovereign body. The sovereign was the constitution, and th< 
Rule of constitution was protected by the courts of law. “Ther< 
Athens was s ^ r,c ^.V no legislative sovereign at Athens, no on 

tns body ! whose mandate bad immediately the force o 
law ; for the Athenian, like the Greek citizen generally, con 
ceived himself to be living under the impersonal sovereignty o 
law itself.’" The popular jury courts were an essential part o 
the democratic constitution, since they made effective the sub 
ordination of the magistrates to the popular will. Every citizer 
was entitled to take the* judicial oath, and a small fee was intro 
duced to compensate him for his loss of time. 

But the Athenian democracy proved a failure in foreign policj 
Greek passion for freedom and self-government produced ai 
antagonism and a lack of Compromise in inter-city relation* 
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which even imminent danger from foreign invaders failed to 
correct. Moreover, democracy at Athens, in its extreme form, 
had always been partly dependent upon tribute from 
subject states It had proved to be a very expensive ° f 
form of government ; and in the fourth century when 
she lost her empire, she had not the resources to maintain a 
consistent and ’stable democracy. v 

At first Rome was a monarchy, but later the kings were driven 
out. Power fell into the hands of partriciaus. Then ensued a 
long struggle between the patricians and plebeians 
which ended in the establishment of equal rights for JeToc^o 
(The plebs. These rights were watched over by officers, 
called Tribunes. In this republican constitution there were 
three elements of government which were supposed to balance 
and check one another. First, the monarchical element manifested 
itself in the office of the two consuls, who were elected annually. 
Secondly, the aristocratic element was embodied in the senate, 
an assembly with great legislative powers. Thirdly, the demo- 
cratic element existed in the meetings of the people in three 
sorts of conventions according to divisions of land or people. 

But the Roman democracy was fundamentally different from 
the Athenian democracy. The Roman people, consisting mainly 
of peasants, had neither the will nor the capacity to Difforcl)cc 
govern themselves, but were perfectly content to elect bctweenjthe 
their magistrates and to express their opinion occa- the Roman 
sionally on projects" of legislation. They had entire democracy 
confidence in the governing claSfe and their loyalty made the 
Senate omnipotent. The Roman constitution was that of a 
city-state but when Rome gradually became a world-state, the 
republican form became inconsistent with the facts. She did not 
ctevise any sytem of representation and thus could not give her 
subject-peoples a share in the' government. Ultimately, the 
Romai# republic gave way before imperialism. 

' / HI. Difference between Ancient and Modern Democracy 

Ancient democracy was that of the primary assembly, in 
which the people spoke with an immediate voice. The size of 
the state was so small that it was theoretically possible Repreient(K 
for all citizens to meet -together in a place and discuss 
government affairs. The size of the modern state is so H»°Tncient 
big that representative system has to be introduced to worW 
insure democratic government. In short, ancient democracy 
was direct and modern democracy is indirect or representative. 
In the modern state there is the essential contrast between the 
electorate and those to whom, as a result of their etperience or 
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professional ability, the actual administration of public affairs is 
entrusted. 

On the other hand, in Athens, the machinery of government 
was deliberately constructed with a view to ensuring the parti- 
u*eof cipation in public affairs of nearly all the citizens, 

frequent Membership of the council of Five Hundred and of the 

law courts, and the tenure of the great majority of 
public offices depended on the accident of the lot, whilst the 
short term, combined with ineligibility for re-election, practically 
guaranteed that every citizen should take his turn in administra- 
tive or judicial service. “To a modern eye,” observed Bryce, 
“the strangest part of all this strange frame of government was 
the plan of leaving to chance the selection of nearly all officials 
except those generals for whom military skill was indispensable/' 

Woodrow Wilson opines that class subordination was the 
essence of ancient democracy. In Athens there were 50,000 
Class citizens, but 100,000 slaves. So according to him, it 
t?on rdina was °nl.v a broader aristocrac) . But Barker points out 
that it must not be thought that each of the 50,000 
was the owner of one or two slaves whose possession made him 
a gentleman at leisure. Aristotle wrote that the poor used the 
wife or the child in lieu of slaves ; and the pool* constituted a 
majority of the citizens in almost all democracies. The slaves 
were public servants, hands in factories or mines or lackeys in 
great houses. There was in reality very little of an aristocratic 
flavour in a Greek democracy. 

*fn the modern democratic governments there is some kind of 
leparation between the executive, legislative and judicial organs. 

But in ancient democracies all the functions of govern- 

power? ment were fused together under the sole control 4 
the people. Nor was there any distinction between 
central and local government. Party system is essential 4or the 
successful working of modern democracy. Ancient democracies 
were conspicuous by then 1 absence of party system, in the modern 
sense of the term. 

^^Xnother fundamental difference between the ancient and the 
modern democracy ib to be found in the conception of relation 
between the state and the individual. “The modern 
xetweea the democratic state exists for the sake of the individual ; 
pdwXi i individual, in Greek conception, lived for the State. 

The ancient State recognised no personal rights, all 
fights were state rights ; the modern state recognises no state 
rights which are independent of personal rights/’ Rights of 
press* free meeting, free exercise of religion, and such other 
limitations of the power of the community to regulate 
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the lives of individuals were alien to the idea of the state both in 
Greece and in Borne. 


utfT Essential conditions of success of Democracy 


The first requisite of the success of democracy is undoubtedly 
education and a high degree of political consciousness. 

If the people do not feel interested in the affairs of the E ucat, °^ 
state, nor understand the various problems confronting the society 
from time to time, democracy becomes a misnomer and useless. 
Democratic government is charged with inconsistency, improvisa- 
tion, lack of resolution and corruption in the administration of 
affairs. All these defects are due to the absence in the community 
of that alert and instructed interest in public affairs which the 
success of democratic government presupposes. 

^The alertness of the people is the essential condition without 
which the true ideal of democracy can never be realized. v . ^ * 
Bryce says, in his “Hindrances to good Citizenship,” Igianc ' 
that indolence and indifference on the part of the citizens are the 
two enemies of democracy. It has been justly said that perpetual 
vigilance is the price of liberty. In fact, if the people like to have 
the fullest realization of their rights, they must be alert and 
active enough to make real their privileges. In the event of their 
indifference, power passes into the hands of those who are more 
enterprising and alert. 

A large measure of ci vie responsibility on the part of the people, 
is also necessary for the sucJiss of democracy, for 
education breeds responsibility and without political pon^bmty^ 
education no democracy can endure. 


Generally, as unwritten constitutions become more liable to 
change than written constitutions, it is necessary that Docume , n . 
for the stability of democratic constitution it should be tary < 
a wriften one so that the passing exuberance of the con,t,tut,on 
demos may not render the constitutions a mere toy in their 
hands. 


The success and stability of a democracy can be assured if its 
geographical frontiers coincide with the frontiers of a nation. 
The basis of democracy may be firmly laid only on the of 
foundation of popular satisfaction. It is, therefore, mlnoriHes 
necessary to see that no minority in the state should remain 
very much discontented. 

Last, though not the least of all requisites, is the existence of a 
democratic tradition, based on a democratic organisation 
orsociety. In the sixties and seventies of the last 
century Italy, Germany, Russia and Japan adopted 
some form or democratic government in imitation of England, the 
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U.S.A. and France. Bat as these four countries had been governed 
according to autocratic principles for centuries, democracies 
failed to Becure a strong foothold there. It took a long time 
to build up a tradition of democratic government in France. 
As most of the essential requisites of success for democracy are 
lacking in the case of India, it is difficult to say whether it will 
prove a success here. 

(JL V. The Democratic Ideal 


Democracy implies not only a form of government, but also a 
particular social organization. As a form of government, it means' 
a government representing the general body of citizens, 
/m«aning‘of and also a government which is limited in its power 
VDemncrlcy over individual citizens. Twenty-four hundred years 
ago, Herodotus used the word democracy to denote that 
form of government in which the ruling power of a state is legally 
vested, not in any particular class or classes, but in the members 
of the community as a whole.\^JhfThe fifth century B.C., Pericles 
gave expression to the highest ideals of democracy in the follow- 
ing words : “Our constitution is named a democracy, because it is 
in the hands not of the few but of the many. But our laws secure 
equal justice for all in their private disputes, and our public 
opinion welcomes and honours talent in every branch of achieve- 
ment, not for any sectional reason but on grounds of excellence 
alone. And as we give free play to all in our public life, so we 

carry the same spirit into our daiff relations with each other 

open and friendly in our private intercourse, in our 

public acts we keep strictly within the control of law. 
We acknowledge the restraint of reverence ; we are obedient 

to whomsoever is set in authority, and to the laws we 

are lovers of beauty without extravagance, and lovers of wisdom" 
without unmanliness. Our citizens attend both to publi# and 
private duties, and do not allow absorption in their own 
various affairs to interfere with their knowledge of the city’s. I 


regarding 


We differ from other states in regarding the man who 
holds aloof from public life not as ‘quiet’ blit as useless. 
We decide or debate, carefully and in person, all matters of 
policy, holding, not that words and deeds go 111 together, but 
that acts are-fforedoorued to failure when undertaken undjs- 


man who 
as useless, 
matters of 


cu88ed.’\^Flato contended that only philosophers, and. not the 
common men, know the principles of goodness, truth and justice 
and that the ideal state would be one in which philosophers 
are kings. But the world has not yet discovered such philosopher- 
Truth is not the monopoly of any class or section of 
the g&Ople. The common man knows what are his needs and 
Jjj©, can contribute his instructed judgment in the attainment of 
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common good. The democrat, therefore, believes that all citizens 
must have 'full opportunity for association, discussion and 
peaceful protest. Democracy as a form of government has been 
defined by Bryce as a government in which the will of the 
majority of qualified citizens rule, taking the qualified citizens 
to constitute the great bulk of the inhabitants, say, roughly, 
at least three-fourths* so that the physical force of the citizens 
coincides with their voting power.” 


Political democracy can not be attained in an undemocratic 
social atmosphere. If the people of a country are prone to bo 
submissive to the nobility of birth or nobility of wealth, 
equality before the law or equal right of voting would in society 
uot enable them to secure government by full and 
Prank discussions. Dem ocracy^ can flourish only in a society 
which_ i s charact erised T)v_ . JJxe reasoning power jind_ mora l 
responsibil ity "oP th.5. hd ( ]jyidn^LJpr^Jli.s afi„tlo.US\_ kt A society”, 
writes C. I). Burnsy^in which reason governs the contact of 
men and one in which each man feels responsibility for his 
action is also a society in which every man contributes some 
thought and feeling to the common life. No man gives only 
the force of his arm ; but each is regarded as capable and 
3 ach feels himself capable of adding something unique out of 
his own personality. Democracy as an ideal is, therefore, a 
society not of similar persons but of equals, in the sonse that 
?ach is an integral and irreplaceable part of the whole.” If 
government is to be responsible to the people, every citizen must 
lischarge his moral responsibility of taking an active and 
ntelligent interest in the affairs of the state. But it should be 
noted that under the capitalistic system of production it is not 
very easy for every citizen to discharge his moral responsibility, 
^regularity of employment and chronic under-employment keep 
millions of citizens under-fed, under-clothed and ill-housed. 
They (Jo not feel a sense of security at any moment of their life, 
[t is extremely difficult, if not impossible, for them to take an 
intelligent interest in public affairs. 

(The democratic ideal is opposed to war as an institution and 
militarism as an attitude of mind. War demands- blind obedience 
to the commands of superior authorities and such a . 

habit is detrimental to the democratic principle of free SSmocriy \ 
consent given after intelligent discussions. Moreover, i 

uncriticized secret action is indispensable for the successful 
conducting of a war and such action is against the democratic 
ideal of free discussions^ 

True democracy can never be reconciled with imperialism. 
The Athenian democracy foundered on the rock of imperial 
ambitions. The Roman republicanism had to give wa^ before 
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cmsarism as the Romans established their mastery over the 
neighbouring countries. The democratic habit of the 
imperialism governing class in Great Britain is endangered by the 
Democracy despotic authority which they have to exercise in 
ruling over the British dependencies. 

The democratic ideal can be traced to three principal sources. 
The first is the theory of natural rig hts whicli was propounded 
in the later Middle Ages. It avers that men have a 
demoenue natural right to participate equally in political power. 
ideaU The Levellers of England believed that men have 
derived from Adam the natural rights of liberty, pro- 
perty, freedom of conscience and equality in political privileges*. 
The French Revolution proclaimed the rights of man and streng- 
thened the belief in the superiority of democracy as a form of 
government. The second source is the utilitarian theory which 
holds that democratic government alone can promote the inter- 
ests, conserve the rights and extend the capacities and opportu- 
nities for happiness of the greatest number of individuals in the 
community. The utilitar ians argue that democracy can promote 
the greates t hajppiness of the gre atest num ber b ecause it is the 
go ve rnmen Tby t Epse_ who hav e th e g rea te s t conce rn for and th e 
greatest wareness of jhg. intere sts and rights o f the people 
generally ^ The third source is the Idealist philosophy, which 
avers that the fullest realization of the most characteristic 
potentialities of human personality is possible only under demo- 
cracy. The Idealists prefer democracy over other forms of govern- 
ments not so much for tangiblo^juiterial results as for the possi- 
bility for the fullest development of every individual citizen. This 
is the chief reason why modern writers like baski and Z oad 
advocate the cause of democracy. 

The basic principle of democracy is each individual by virtue 
of the possession of the universal attribute of humanity shoula 
be right in his or her political decision. Deulocracy 
fundamental pins its faith on the superiority of political wisdom and 
democracy virtue of the average men over any indefinable minority. 

The fundamental political rights should be alloted to 
the common men because they possess the necessary political 
intelligence, honesty of purpose and common sense. The demo- 
crats believe that ordinary men do possess the capacity to choose 
Relatively fit men for public office. 



The attack on Democracy 


The critics of democracy deny the political capacity of ordinary 
men* They do not believe in the sense of fairness, honesty of 
pn^peseand in the political intelligence of the common mem They 
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iold that such men are swayed by passions and emotions, that 
hey nave neither the leisure nor the inclination to study the prob- 
ins of public affairs. They are ton busy with their own private 
[(fairs to find tiipe for discharging their civic duties. Democracy ) 
Phe ordinary men are jealous and suspicious of any hosTiletoy 
, upend* ability in others. They try to drag down !ndnK and [ 
verybody to their own level. They do not like to dual,fy / 
How any one to deviate from the familiar way of life. Demo- 
Tatic government, therefore, ir> characterised by an intole- 
in thought and conduct. One writer 
that under a democratic regime neither 
the Industrial Revolution would have 


ance of freedom 
;oes so far as to say 
he Reformation nor 


ieen possible. The common man would not have allowed the 
ntroduction of any machine. In support of ihi> contention the 
•ritics of democracy point out that the teaching of the doctrine 
>f evolution is not allowed in many of the states in the lb S. A. 
n Bengal, the democratic government ordered the re-writing of 
listory to obliteiate the memory or some ugly incidents in the 
last. Dem ocracy isjield to be ha-tde to genui ne .liberty and 
individuality . The German philosopher, Nitzsche, elaborates this r 
dew by observing that ‘because tlie multitude is intolerant of 
-uperioi ity and individuality, democracies either tyrannize on 
heir own part over minorities or else yield themselves to the 
eadership or domination of men who best exemplify the popular 
ealousy of success and independence. From all this it follows 
diat of all forms of Government, democracy is the most ineffi- 
cient and extravagant, the most^factional and intolerant, the 
cost hostile or indifferent to true progress,’ Some writers argue 
hat as political equality tends to depress individuality and origi- 
nality, democracy is not favourable to the development of higher 
Wins of intellectual life. 

^Another school of critics of democracy has made a vain attempt 
»o discredit popular government with the help of biology and 
isychology. By drawing arguments from Biology Argnments J 
hey try to show that attempts at regenerating the gwn ( 
•oinmon people by social and economic reforms are «nd° gy ( 
)ound to fail* They opine that the uative differ- p,yhology ^ 
jnces among individuals cannot be removed by favourable 
*onditions of environment and training. They hold that 
wen if the democratic government provide better education, 
setter houses and nutritious food to the masses, the changes in 
heir life cannot be transmitted from parent to offspring. Psy- 
ihology is also pressed into service by the anti-democrats. They 
Joint out that ‘mob* or ‘crowd psychology’ is entirely different 
rora individual psychology. ‘Men who in their individual dealings 
vith their fellow men are fair, generous and reasonable become 
anatical, intolerant and selfish when they go to the polls or to 

20 
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conventions and mass meetings as members of their politics 
parties.’ 

Oswald Spengler vehemently opposes democracy on the groun< 
that government by the people is a sheer impossibility. Th 
average men, in his opinion, ‘are endowed with little reason ani 
havej little freedom to use what reason they possess. All th 
^ institutional and ideological parapharnalia of moderi 

impoMi- democracy facilitate rather than obstruct the operatioi 
democracy °f despotic rule. The forms of election and th 
slogans of electoral campaigns, the free school and th' 
popular press delude the masses into belief that their forma 
rights are actual power.’ Tho people are formally declared to b 
sovereign, but they are actually led by the landlords, industrialist* 
millionaire newspaper-owners and such other plutocrats. The 
are hypnotised by clever propaganda and are made to serve th 

shesjpf the up p eiMdass e s~wTtIi dnTT>ei n g conscious of doing s c 
“The majority of human beings,” writes Prof. Robert Michel? 
“in a condition of eternal tutelage, are predestined by tragii 
necessity to submit to the domination of a small minority an< 
must be content to constitute the pedestal of an oligarchy.’ 

These critics think that the masses are always led by a few 
They- draw the conclusion that the ordinary people shoul< 
oligarchy frankly admit that they are incompetent to handle th< 
is ^ delicate and complex machinery of government an< 
rmwfe l eave jfc to experts. The Government, in their opinion 
would do well to devote all its attention to the developing of th< 
talents of the ‘exceptionally gifted minority,’ instead of engaging 
itself in the vain attempt to increase the privileges of the masses 
Hitler in his Mein Kampf obse rves : The parliamentary princig l 
of vesting je gislat ive power in the d ecision of the majority reject 
the au thority of the i ndividual and puts a numerical quota | 
anonymous h eads in i ts plac e. In doing so i t contradicts tlu 
aristoqiaJbjja^xui^ pie, whic h is a fundamental law of hot 

of con rg e^we must remember that in this d ecadent era, nf mm 
the aristocra tic pianci}2j£^edjiot b e thought of as ineorporate( 
i_n the up per t^n 'llToirsand/ ’ 


VII. The Defence of Democracy 

The central plank in the defence of democracy is the robus 
faith in the honesty, intelligence and general political aptifcudi 
of the average man. For the sake of argument w< 
may concede that the ordinary man has no exper 
knowledge of the business of ‘government. But hov 
can he become fitter and more knowledgeable unles: 
he is given scope for learning the business of govern 
tofe t through experiment and experience ? A person learns t 
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job through the method of trial and error. It is better that he 
should do a good job badly than that he should not be given 
a chance to do it at all, for it is only by doing it badly that 
he will learn to do it well. History shows that reforms imposed 
from above fail to confer any lasting benefit to the people. But, 
on the other hand, the effects of the beneficial advantages become 
permanent when they are obtained in a manner involving some 
conscious efforts on the part of the people themselves. In short, 
participation in political power is indispensable for developing 
in the ordinary man the interest in government, respect for law 
and a spirit of co-operation. Such virtues are indispensable to 
the stability, efficiency and vigour in the government of a 
community. 


The Biological and Psychological arguments of the critics of 
democracy are not the products of genuine scientific enquiry. 
Biology has not yet been able to show the extent to which 
tendencies or potentialities sheathed in the native germ plasm 
are modified by environment, experience and training. CChg. 
history of Soviet R ussia shows that thejjons of erstwhile sl aves, 
cobblers and peasants ca n "developTntb great genera lsr~ scTentists 
and lit erary men if th e entire enviro nment is improved . 

Scientific education, a better standard of living and unhamp jrel 
opportunity for self-development are factors of greater importance 
than heredity. So we need not despair of the future prospects of 
the ordinary man. The intelligence test devised by the psycho- 
logists has not yet reached such perfection as to warrant any 
conclusion regarding the politica^papacity of the common man. 


Democracy has at times manifested tendencies to take recourse 
Jo governmental prohibitions and compulsions against individuals 
and classes. But the habit of intolerance and disposition to 


standardize human conduct are no greater in democracies than 
in monarchy, dictatorship and oligarchy. [ Democracy affords 
for gre ater scope for individual liberty and variety thmjisuL 


'Kher form of goyg rum pp t- A true democrat holds that the state 
iTnoFentrtled to impose its conception of the good life upon itsi 
citizens. The state exists to establish the conditions in which/ 


)he citizens can pursue unhampered the good life according td 
ihe light and experience of each. If the State interferes with! 
ihe so-called freedom of the capitalist employer, it is simply 
;o protect the workers from economic exploitation. 


Some writers hold that Democracy is the cult of incompetence, 
rhey point out the almost incessant struggle of political parties 
>ver unreal issues, the playing of the leaders to the gallery to 
>atch votes, the indecorum of proceedings in some of the popular 
Cambers, the occasional exhibits of corruption and maladminis- 
ration etc. [The citizens do not or cannot acquaint themselves 
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with the intricate probl ems they are ca lled upon to decide a 1 
electio ns. They are often swaved bv pa ssions and sgptuomtaligf 
anTare misl e d by de magogues . The democrat replies that th 
cause of incompetence of the masses does not like so much ii 
the weakness of democratic government as in the maladjustment 
of all established institutions to the complex conditions o 
modern society. We must not contrast the glorious periods c 
monarchy and aristocracy with the foolish and unjust deeds o 
popular assemblies. Rather, we should compare the ingloriou 
records of tyranny and oligarchy to the occasional lapses o 
democratic bodies./ Athens an d Rome ma de the greate st contn 
but ion to civili zation wl le n they were u nder-- the d emocrats 
re g ime. The period of the rule of the Liberals in the late 
half of the nineteenth century was far more honest and successl'u 


than that of the Whig oliga rchy in the eighteenth century. 

^Toreover, we should remember that efficiency in governmen 
is necessary no doubt ; but the happiness of the people mils 
not be sacrificed at the altar of efficiency. u It is better/' o bserve 
Zoad, “tha t imiieii^ct , jnen . slm^JiLlLYe.. _ 

which ar e^fitted to Jffiem, which reflect their de sires and sui 
their needs , than ^ tha t^1gy"sE bu1 3‘seeE toU I sclpli ne^ tlie m sel v e 

to the requ i remen ts _ o f J egisl.ati.ye ..perfection.. .And 411 st- .a 

the fo ot wh ich confesses to corns, 0 w n s. carb y ti gle i^eon 
intQ^ callosities " cannot without unhappiness to its owner _ b 
thrust into a perfectly shaped shoe, so a faulty angular peopl 
cannot without unhappiness be thrust into the straight-jacke 
of perfectly conceived laws.f S*, the dinner, and n ot t he c ool 
who is the judge of the, meal. Democracy means responsHbl 
power ; the alternative to democracy is irresponsible powei 
and irresponsible power corrupts even the saintly man. 


In an oligarchy the rulers are drawn chiefly from a particula 
class. But a democratic government enlists the services 1 
people belonging to different classes in society. Owing to th 
enlistment of a variety of personal energies, there is great chand 
of general prosperity under democracy. 


If patriotism and complete identification of the individual witl 
the community be regarded as virtues, these are fostered mor 
under democracy than under any other form of government 
As every one has a share in the government of the country 
the feeling of patriotism pervades all sections of the population 
Everybody feels an incentive to sacrifice his individual good fo 
fhe welfare of the community. 
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for all, t laequalitj y^- observes. De Toc q ueville. “lm.s ever beea 
the b reeding ergSDoToTaTl rev ol utions which have ch ange d the 
f ace o f the world. ” T ( Popu lar go vernment s, resti ng as they Ho on 
lihe consent of th&'governed and upo n th e princi pl e of equality, 
are more immune from revolutionary d istu rbances than those in 
^whteBrtlie peopIe TTave no right of pa rticipation, " ‘ 

fee.- ^greatest merit of, democracy is tliat it elevates the 
character of the citizens!) (It gives to every citizen a sense of 
responsibility which imparts a new meaning to his personality^ 
“When political institutions”, writes Bryce, “call upon him 
to bear a part in their working, he is taken out of the narrow 
circle of his domestic or occupational activities, admitted to a 
larger life which opens wider horizons, associated in new ways 
with his fellows, forced to think of matters which are both his 
and theirs. Self-government in local and still more in n itional 
affairs becomes a stimulant and an education. These influences 
may be called a by-product of popular government, incidental 
but precious.” 



CHAPTER X 

f 

THE FEDERAL GOVERNMENT 

I. Nature of the Federal Government 


“A federal constitution attempts to reconcile the apparently 
irreconcilable claims of national sovereignty and state sovereignty/ 
Geographical situation, political and commercial in- 
^ott 0 betwcen terests or a sense of nationality might make it desirable 
4nioaand o£ form a of a number of existing states, But 

/indepcad- these states might he unwilling to sacrifice their indi- 

V” 0 * vidual life and political susceptibilities. In such a casr 

where there is a general desire among a number of states to form 
a larger union, and at the same time to rotain their political 
separateness, the only solution is to form a federation. The 
existing states form a new state by the union, and surrender 
their sovereignty to it. But each of them retains its own govern- 
ment with constitutional rights over certain affairs. The federal 
state becomes a whole, made up ot parts, with a clear and precise 
as well as balanced and stable constitutional division of govern- 
mental functions between the government of the whole and the 
government of the parts. The parts need not be approximately 
equal in area, population or political power. At the time of the 
formation of the American federation the states of New Jersey, 
Delaware and Connecticut were very much inferior to the states 
like New York and Philadelphia The cantons of Bern and 
Zurich are much more important than the forest cantons of 
Switzerland. But this inequality does not prevent the component 
parts in a federation from acquiring a status of political equality .\ 
All the members of the federation are of equal importance in the 
federation. \Che historian Freeman said, “the name flderal 
Federation government may be applied to any union of component 
m m u than members where the degree of union between the mem- 

mere bers surpasses that of mere alliance, however intimate, 
and w | lare degree of independence possessed by 
each member surpasses anything which can fairly come under 
the head of mere municipal freedom/’ fed e ral Commonwealth/* 
continued Mr. Freeman, “i n it s perfect form Is one wffigfr fprniA . 
at slbgETstate in it s relation to other nation s, but which ^c onsists 
STBiBBy states' “with regard to its infoi-na.! fl^i-mimat.” Clt 
represents/’ as (Earn er has pat it, “ a combination of both unitary 
iTad federal principle, ” 

A federation requires a balanced and stable constitutional 

llitfiui An Sr%f (Yrt»on»mirtnfn I , Untt.. AA n iU . - 
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the whole and the government of the parts. Such a clear-cut 
division can be achieved only by a written constitution. In the 
absence of a written arrangement the danger of friction \ 

and conflict between the governments of the parts and constitution 
the government of the whole becomes obvious. ** eMen * 

It becomes also difficult to maintain the balance of power which 
is characteristic of a federal state. The constitution is the very 
basis of the federal state and expresses the supreme will of the 
parties forming it As such it must be a written one. 

John Stua rt Mill clearly brings out the essential nature of 
federal government in the following words i-^TJndcr the more 
'perfect mode of federation, where every citizen of each particular 
state owes obedience to two governments- that ol his own state, 
and that of the federation — it is evidently necessary not only that 
the constitutional limits of the authority of each should be 
precisely and clearly defined, but that the power to decide 
between them in any case of dispute should not reside Nccdof \ 
in either of the governments or in any functionary iimrSaf" ) 
subject to it, but in an umpire independent of both. cimrt 
There must be a supreme court of justice and a system of 
subordinate courts in every state of the uni on v befo re whom su ch 
questions shall Fe carried, and whose judgment on them, in the 
last stage of appeal shall be final. _ Every state of the union, and 
the federal government itself, as well as every functionary ol 
each must be liable to be sued in those courts for exceeding their 
poweis or lor non-pcrfoi mance of their federal duties, and must 
in general be obliged to empjfy those courts as the E w . | 
instrument for enforcing their federal rights. ,v ^To sum requisites of i 
up, the essential element* of federalism are (1) the a Fcdcration ,, 
y jQfjb tlLm ; M2) £i t]zeii&lup_un i ke state as 
weH as~_in tho. iedm'^unionj the demarcation of jowers 
petwee n the cQinpone qt. parts and the whole o f the f ederal un i on ; 
|and\jy® the ex istence of a s uprem e court to decide disput es. 

II. Essential Conditions of Federation 


The first requisite for the formation of a federal union is that 
the states desiring federation must be situated near one another. 
If they are separated from one another by wide oceans \ 

or high mountains, they can not undertake common £ 2 S£££H ) 
defence., nor can they develop a sense of national unity. The 
scheme of .Imperial federation w ithin the British Empire failed 
mainly because the Dominions are widely separated from one 
another. 

Geographical contiguity develops a sentiment of common 
interests. The need of defence has proved the main cause of the* 
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rise of federation. “Where there are adjacent communities, 
anxious to preserve a real independence, but afraid of proving too 
weak in isolation to hold their own with powerful states in their 
/Need of neighbourhood, a federal union is an obvious recourse.” 

( common This is the reason w h y the Achaean League i n Greece 

' e ence was formed. Inj[ 29 1 jthe^ easants of Uri. Schwvz . 

and Unterwalden we re banded together in a defensive alliance. 
against the oppression of bailiffs. This alliance later on deve- 
Tope3”into the SwissTcderatioh^ The thirteen English colonies 
in North America formed the United States to maintain their 
independence against England. 

Another factor promoting federal union is the realisation of 
common economic interests. In mediaeval Europe t he League of 
/Common . ‘Hansa’ t owns as well as the League of th e cities of 
j economic the llhine were formed to maintain their commercial 

Vinteretts ^^7“ 

*^A sentiment of unity arising out of community of language, 
culture and interests also gives birth to federation. (This is 
i Sentiment .seen in the federations in Can ada, Australia l ine! 
Vr o£unity South Africa . ~ * 


Federation conlrasted with complete Union and 
Confederation 


Federation strikes a via media^etween complete union and 
confederation. Unlike a confederation, a federal union is not a 
T . mere league of independent states, but it ts a union 

icomprchen- resulting from the merger ol a number of political 
eonfcden- communities for regulation of various matters common 
, to all the component members. Prof. Garner observes, 

“It is t sort of composite state, not~ a 


nnected to 


A Confederation is much looser in organization thaD a ' federa- 
tion. A Confederation is a mere league of states, which does not 
create a single state. A federation is a union of people 
(tt&tttiinot over whom the newly created federal authority exercises 
a certain amount of direct authority. In a' Confedera- 
cy tion there is really no central power. The Confederated 

sjfcates simply agree to take certain measures in common. The 
frill of the Confederation is but the sum-total of the wills of the 
Component states and ^expressed, not in statutes fr&raedby a 
!agiia$iy« body, bat in ordinances or resolutions framed by a 


jj pkanatic body like a congress or conference consisting oi 
^jeprresenting’ the governmen^pf the several states com- 
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’'tJnlike a federal union, a confederation does not possess a single 
sovereignty, but there is a plurality of sovereignty as many in 
fact as there are states composing it. 1 The cojnjionent .parts of 
a federal union are not really state! becausef/thgy The ~Jj~ no 
surrender their sovereignty to the federation itself-J^ri* »oved 
In common parlance these parts are called states, but tonfedm- / 
they have got none of the characteristics of a state. tion 

The members of a confederation can, from a legal point of 
view, withdraw from the confederacy whenever they please. If 
they had not that pov^er, their sovereignty would have Acon#eder0 
disappeared. But a federal union becomes legally bf J 

indissoluable so far as the action of the separate state dl5SOV * ' 
governments, or of the central government, is concerned. The 
ict by which a federal union is established is not a mere compact, 
but a constitution. 

Herman writers call a confederation ‘StesteJlh^nd’ and a federal 
state < ^gj■lIXIdQs>Staat ^ History shows that the confederation and 
federation represent but two stages in the development 
:>f federally. The confederations of the United States 
ind of Switzerland developed into the closer union of SSSiton 
ederations in course of time. The A chaean League*. 

,he Herman Confederation ( 1815 -701 and the Southern Confede- 
racy (1801-04) are the other examples of the confederation. 



Principles and methods of distribution of powers 
in a Feder&JaGovernment 


Sphere arc three ways in. which federal states may vary fro m 
me another. First, as to the manner in which the 
pwers are distributed between the federal union and JittSen 
ho federating states ; secondly, as to the jurisdiction *? e v « t rn ‘ J 
>f the* federal court ; and thirdly, as to the means of 
unending the constitution. 


The powers may be distributed in two ways between the 
ederal union and tbe federating states. The constitution may 
uther define the powers of the federal union and leave Location0f : 
he remainder to the component units, or it may restrict residuary j 
he powers of these units by specifically stating them poarer > 
,nd leave the remaining powers to the federal union. If it is 
lesired to strengthen the federating units the former method is 
ollowed ; if, on the other hand, centralisation is aimed at, tbe 
&tter method is adhered to. VTn the case of the U. S. A. and 
Australia, the remaining powers or the ‘reserve of powers * as 
hey are called are left to the states ; while in the case of the 
)ominion of Ca nada, the central government has got tb$ 4 t res$m 

21 



162 


POLITICAL SCIENCE AND GOVERNMENT 


ffh e com ponent parts o f the union in Canada are so 
weak in power that they are called provinces , a nO^ofc state s. The 
federal state whose constitution defines the powers of the federal 
authority is less centralised, while that whose constitution defines 
the powers of the federating units is less federal* 


Whaie ror jn ighJLhaJ h a scheme of. distri bu tio n nf p owers, the 
central or federal antho ritxmnatj} assess, -three g roups of po we r s , 
which are essential t o unit y an d uniformity. The ITrst 
Srtign 6 and of thes e groups refers to the rniji tarxjdef ence and foreign 
femSin m with One of the prime motives forTFiFTonnalfori oi 

ilsovernment a ^deration being military strength, it is absolutely 
necessary that the federal government shonld control 
the army, the navy and the air forces of the state. It should alsc 
conduct the foreign policy, receive and send ambassadors, and 


possess the power to declare war and conclude treaties. To per- 
form these functions the federal government requires money. Sr 
it should have the right of taxing the citizens of the federation 


The second group refers to powers which are only effective whei 
uniformity is maintained. Such are the powers of controlling 
coinage, regulating patents and copyrights and conducting tin 
postal service. The third group consists of those powers whicl 
are largely contributory to national progress, an<| cannot be lef 
in the hands of different states or provinces. Powers of this nature 
are the control of extensive transportation facilities, like railroads 
canals, telegraphs, etc., regulation of banking system, and the 
establishment of a general tariff. There is no unanimity regarding 
the distribution of other power^trhongst the diffei:ent types o 
federal union. 


'''The second way in which federal states may vary from on< 
another is the limit to the jurisdiction of the Supreme Court, 
i $» 0w€ra of t!l£_U .S^A : the Supreme Court is virtually t he gimrdh 
I Court preme ^ Jtl® JP on sti tut ion and has got the supreme pqffrer 
^ decide all cases of conflict between the fed er^l au tKont 

Australian Supreme Court ha 
simitar powers, but the Com monwealth Parliament has got th 
right to alter certain clnuises o? t&e constitution without an; 
reference to the Court. J The Supreme Federal Court in th 
German Republic has the authority to settle disputes between 
states and federation or between the states themselves, only i' 
certain cases. In Switzerland, ho wever, the Feder al Court ha 




which is the final arbi ter in all between states an 

[authority. The Swiss Snpreuie Court cannot questioi 


^ jpBtgfaonatity jjT actsj^Ved by Th6~F edera,riiiemhTy7-p ' 
„ UfeSktop® methods of amending the Federal Constitution 
PWf discussed, (see Ch. VII: section V.) 
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The United States of America 

In the United States of America the following powers have 
been given by the Constitution to the Federal Government. 
“The Congress shall have power to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the com- 
mon defence and general welfare of the United States ; but all 
duties, imports and excises shall be uniform throughout the 
Uni4|d States ; to borrow money on the credit of the United 
States, to regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes ; to establish a 
uniform rule of naturalisation and uniform laws on the subject 
of bankruptcies throughout the United States ; to coin money, 
regulate the value thereof and of foreign coin, and fix the stan- 
dard of weights and measures, to provide for the Powet#o£ 
punishment of counterfeiting the securities aud current 
coin of the United States; to establish Post Offices in XL 
and Post Koads ; to promote the progress of science 
and useful arts by securing for limited times to authors and 
inventors, the exclusive right to their respective writings and 
discoveries ; to constitute Tribunals inferior to the Supreme 
Court, tc^define and punish piracies _and Jeloaie s commit ted nil. 
the higFi seas and offences against the Law of Nations^ to declare 
war, grant Letters of Marque and Beprisal and to make rules 
joucerning captures on land and vvafer ; to raise and support 
armies, but no appropriation of.j^oney to that use shall be for a 
longer term than two years ; to provide and maintain a navy ; 
to make rules for the government and regulations of the land 
aud na\al forces ; to provide for calling forth the militia ; to 
execute the laws of the union, suppress insurrection and repel 
Invasions ; to provide for organizing, arming and disciplining the 
militi^, aud for governing such part of them as may be employed 

E ‘n the service of the United States, reserving to the states res- 
>eetively the appointment of officers, and the authority of train- 
ing the militia according to the discipline prescribed by Congress; 
to exercise exclusive legislation in all cises whatsoever, over 
such district (not exceeding ten miles square as may, by cession 
of particular states, and the acceptance of Congress, become the 
seat of the government of the United States) and to exercise like 
authority over all places purchased by the consent of the legisla- 
ture of the state in which the same shall be, for the erection of 
forts, magazines, arsenals, dockyards, and other needful build- 
ings ; and to make all laws which shall be \ necessary and proper 
for carrying into execution the foregoing powers, and all other 
powers, vested by the constitution in the government of the 
United States, or in any department or officer there 
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1,p he constitution also adds a list of po wer forbidden to the 
ledSraT government and a list" of powers forbid . tc 
Sw"he She states. But the 10th Amendment clearly states 
pomms the that “The powers not delegated to the United States 
r»idu*ry by the constitution, nor prohibited by it to the states, 
* are reserved to the states respectively or bo tht 

people.’’ So the component parts of the federal union in the 
United Staiei^ave got a large number of powers, but these 
powers have been curtailed to a large extent in recent years. 


vVl. The Swiss Confederation 


Like the states in the United States the cantons in the Hvviqs 

( TbeSwi.. federation hold the reserve of powers. Article 8 of Hit 
untoi» »*«> Swiss Constitution lays down that “the cantons art 
residuary sovereign in so far as I heir sovereignty is not limited 
pow "‘ by the fedeial constitution, and, this being the case 
exercise all rights not delegated to the federal power.” But the 
cantonal constitutions are made dependent upon a guarantee oi 
the federal power in Switzerland. “In proportion as the cantonal 
constitutions depend upon the federal authority rather than upou 
the constitution itself, interpreted by a Supreme Court of judges 
as in the United States of America, the state as a 

( oi? dfe&rVnce whole is less federalised.” The second point of difference 
U.Sjyard"" between the American and the Swiss federations is 
Fudmtfons that ' n the latter referendum is in vogue. Thirdly , 
each Swiss canton caff 1 choose the method of electing 
its representatives to the upper house called the Council of States, 
while all tho states in America must follow one uniform method 
for the election of senators. Fourthly, unlike the Supreme 
Court, the Swiss Judiciary lias no power of interpreting tl 
constitution. 


Contrast between the Federations of Canada, 

' Australia and the U.S.A. 

The federal constitution of Australia was based in outline on 
the federal constitution of the United States rather than on 
the model of the Federal Dominion of Canada. The constitution 
Of the Dominion of Canada was settled in conference between 
the Canadian delegates and the British government, while 
the Commonwealth ponstitution was framed by the people of 
Australia through their representatives, who did not care to take 
aay^lMSistance from Great Britain. The separate states in 
‘ ltot» having enjoyed self-government for a much longer 



1'tiE FEhERAtldNS Otf CANADA, AtTSlftALilA & TfiK U. 8. A ldS 


period than had the provinces of Canada, were imbued with a 
greater sense of self-governing existence than the Canadian 
irovinces. Moreover, the people of Canada joined the federation 
n only three years after the American Civil War and 

sonsequently they had before them an object lesson of the danger 
>f exaggerating state rights in a federal constitution. Another 
eason for the weaker powers of the Canadian provinces was 
hat whereas the Australian states were comparatively’ free 
rom foreign danger, the Canadian provinces faced the menace 
)f the growing power of the United States.*'" 

^roeph Chamberlain brought out the fundamental difference 
jetweeu the two federations at the time of introducing the 
Australian Commonwealth Bill in the House of Commons in 
VTav, 1900. He observed that the Canadian federation “was 
iubstantially to amalgamate the provisions into one dominion, 
vhilst the constitution of Australia created a federation, for 
distinctly definite and limited objects, of a number of mdep^ident 
dates, and states vights have thrnighout been jealously 
^reserved.” The reserved rights in the Canadian federation 
were vested in the central federal government, whereas the 
-ede rtW 43f ( JWrti , TTT W l ' l ‘ Mita ■ A Ub tm * i n u htQmtiuu was B fB ' p l W W W ed 
;o possess authority over matters which are expressly stated and 
defined in the constitution. 

But the powers entrusted to the federal government in Australia 
were much larger in comparison to those given to the United 
States federal government. These powers included subjects 
like marriage, divorce, old ag^ pensions, insurance, fisheries, 
copyright and legislation dealing with the Asiatics. The state 
rights in the Australian federation were less, and more power 
was given to the commonwealth. The Federal Parliament in 
Australia was enabled to legislate for a state, upon the state’s 
lequest, a thing which lay quite outside the function of the 
U. S. #A. Congress. The Dominion government of Canada has 
a veto on provincial laws. 

\ As to the executive, the Canadian federal authority had power 
to appoint the Lieutenant-Governors, whereas the Australian 
constitution left the state Governors to be appointed without 
any interference of the federal government, 
y The Australian Senate is elected in equal numbers from the 
states by the people, while the members of the Canadian Senate 
are nominated for life by the Dominion Government. Unlike 
the U. S. A. Senate, the Australian Senate has no power of 
amending money bills ; but it can suggest amendments to 
money bills. 

Lastly, Australia has a Supreme Court whieh may interpret 
the constitution, while the Supreme Court in Canada enjoys 
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this power to a small extent. Australia has two distinct sets of 
courts, federal and state, but Canada has no special federal 
courts except the Supreme Court of the dominion. 

VJW-. Strength and Weakness of Federal Government 

' ffpidflrfl.l government is remarkable for the admirable recon cilia- 
tion it makes between unity and diversity. J.t comomes t he 
advantages of national unity withThoseof local ~au to- 
ot F*d<n? Lomv and the right of s elf-government . ‘ilt-Luri^B^s 
Government ^ t ueans 0 f maintaini ng a n equilibrium _betweenPjroe 
centrifugal and centripetal fo rces i n a s tate of wid ely di ff erent 
.tend encies. ) (it is the only political system which makes it 
'possible to nave uniformity of legislation, policy and administra- 
tion throughout the, country where uniformity is desirable and at 
the same time makes possible diversity where diversity is desir- 
ableA Under this system such experiments in government and 
legislation may be tried out as would not be possible in a state 
having a unitary system. 

AmUi 


chversitv of conditic 


tions and as wel 


( it suits bis diversity ot condition s and as well as"' to slnal 
is well a» whose inhabitants are separated" by geographical, racial 
•ma state* Qr 0 ( j ) iei . barriers. The newly developed areas require 
special laws differing from those of the long-established parlf 
of the country. Federalism stimulates the spirit of self-reliance 
among those who build up such new communities. Federalism 
diminishes the risk to which^the size and diversities of parts 
of a federal country expose it. Social, economic or political 
maladministration in one part cannot spread to other parts. 
The national legislature also is relieved of a large burden ol 
legislation for the component parts of the federation. 

Lord Bryce has pointed out that under the federal goveri 

( Liberty is ment there is less danger from the rise of a dfespoti 

tMuTed * centralised government, usurping the rights of th< 

**»«« people. But the federal government suffers froi ‘ 

certain elements of weakness. 

\/ta the conduct of foreign affairs, Federal Government possesses 
to an in!ierent weakness not found in Unitary Government 

iorebia as is shown by the experience of the United States o 

. America in the ‘Lend and Lease Bill’ of February. 1941 

Itrneans division of power between co-ordinate authorities it 


n and administration which means weakness, whatevei 
may be the other advantages which it seenres. It maj 
mean sometimes diversity of legislation in respect ol 
matters concerning which the general interest of i 
country requires uniformity of legislation* 
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not seem 
possible 


Among other weaknesses of the federal system may be men- 
tioned its complexity, the danger of conflict of jurisdiction between 
the national and state authorities, the duplication of 
governmental machinery and services which it involves ^ 8expcn *J 
and the consequent increased expenses for operating it. 

M/ritics of Federal Government point out that it suffers also 
from (a) wea kness arising from double system of governmen t, (b) 
weakness arising Trom the fear of secession^ (c) wea k- 
ness a rising f mm the Tear"' 'oTcomBination of s tates. . dS C c? #,on 

fears were real indeed in the last century. 

Secession of states and combination of states threa- 
tened to destroy the Swiss Confederation and the United States. 
But in both the cases the federal principle triumphed over the 
centrifugal tendencies. 

^^Economically, too, the Federal Government has many ad- 
vantages. If each independent state maintains its own para- 
phernalia of government, the cost of administration 
necessarily becomes higher than what it might 
been if several states unite for certain common 
poses. “Not only is there a saving in expenses of 
management, but there is also 
abolition of ruinous tariff wars, and the organization of free 
inter-state communication.” Moreover, federation off ers ft 
^solution to the Hqbjeni _ of inter national jealousy, and warfare. 
]The greatest thinkers of the age are making a serious effort 
to create a mentality favour able Jo the formation of a 
United States ol‘ Europe. SiSgwick^ concluded his 
“Development of European Polity” by observing, yJS^tUm 1 * 
i|“when we turn our gazcjr om the p ast to the^ future, 
lan extension of federalism seems to me the mo st probable of the 
political prophecies relative to the form of governm ent.” 


u It# adventa- 
naVG ^ ei outweigh 
nur. ^# diaadvan- 
r Ui . taget 


the saving that arises from the 


^IX. Modern Tendencies in Federalism 


The modern tendency in federal states is to strengthen the 
power of the central government at the expense of the component 
parts. This is done by taking recourse to two principles known 
as the “ .Doctrine of Concurrent Jurisdictio n” and the 
“Doctrine of Implied - powers. ” The doctrine of Con- conouwnt* 
current Jurisdiction implies that both the central and 
the state governments are entitled to act in certain implied 
spheres. The local or state governments are allowed to pow,r * 
act where the federal Government has not done so, provided that 
the acts of the former are not inconsistent with federal laws. In 
this way the central government is able to expand its authority 
as national development requires, withont violating tke constitu- 
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tion. Such a c oncurrent jurisdic tion is provided in t he c onsti- 
tutions of the German Republic and the Australian Commo n- 
JM&itk. Recording to the doctrine of “ Implie d p owers", the 
Supreme Court of America interprets the constitution in such 
a way that the central government gets much new authority. 
“The brevity of the constitution.” says Gettel, "making an 
elastic interpretation possible, and the political ability of the 
American people have enabled a constitution, framed at a time 
when local differences prevented large grants of federal power, 
to adapt itself to the growing spirit of national unity and tQ#he 
changed conditions of modern life.” .Woodro w VV ilsnn jqjiis 
Congressiona l Government observes, “One o f .the. privileges w hinK 
tbe states have resigned into the hands of the federal government 
is. the : all-inclusive privilege~oT determining what th ev th emselves 
ca n do ,'j ’ ' 



CHAPTER XI 


THE SEPARATION OF POWERS 

Threefold Divisions of Governmental Functions 
and Organs 

In every modern state there are three well-defined departments 
)f government — -legislative, executive and judicial. These are 
?a lied the three organs of government. There must be Thc , ejJisla 
,rf every well-organised community some laws. The t»ve, execw- 
>rgan of government which makes laws is known as judicial 
the Legislature. The functions of the Legislature organs 
increase with the growing complexity of modern society anc: 
with its consequent demands upon the law-making authority 
for social good. There is another body in the state which if 
entrusted with the function of executing the laws. This body if 
known as the Executive. The function of the Judiciary is t( 
decide upon the application of the existing law in individua 
rases. 

In primitive states there was no distinction between thes* 
three functions. The king was at the same tune the head oi 
:,he executive, the supreme law-giver and the fountain 
:>f justice. But as the society became more, complex, ^afiMHon 6 ' 
here arose the need of specialisation of functions. 

’he king began to delegate his different powers to different bodies 
nd the tripartite division resulted. It must be noted that this 
rocess does not involve a division of the sovereign power, it is 
lerely a convenient means of coiling with the increasing business! 
f the state. ] 

^Aristoth was the first writer to note the distinction between 
le three (unctions of government.— which he called the Deli'bera- 
ve. Magisterial and Judicial. ; But in Athens there 
-as no separation of powers as the Kcclesia or the {hethew, 
ssembly exercised not only legislative, but also the °/ 0 s n e,, * r ®' 
xecutive and judicial functions. Roman writers like 
!ero and Polybius praised the Republican constitution of Rornt 
%ause in it they found a balance between the Senate (legislature) 
iohsuls (executive) and Tribunes (judiciary),,.. But in practice 
re Senate was the supreme authority to which the other functio- 
arie3 bowed ’down. The little distinction that was observec 
) the Greek and Roman city-states between the three depart 
rents of government was obliterated by the establishment of the 
Ionian Emmre. the development of feudal institutions in th« 
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middle ages, and the rise of national states under absolul 
monarchal 

Bodin, the French p ublicist of ..the sixt eenth century, was th 
irst modem- demand _ a. sep . H 

3 odin«nd ftl ’g ae ^ that if the king were both law-maker ar 
Locke J3vo- judge, then a cruel king might give cruel sentence 
During the Commonwealth period in Englan 
powers Cromwell separated the executive and legislate 
functions, though as the head of the executive, he dismiss* 
the judges high-handedly. The Glorious Revolution deprive 
the English king of the power to suspend and dispense with la\ 
John Locke defended this step by enunciating the theory th, 
the powers of government naturally divided themselves in 
those which were legislative in character, those which we 
executive and those which were federative (that is, diplomatic 
Thejiheory of se paration of powers, however, emerged fina l 

Theory of Separation of Powers 

The absolute -monarchs of Europe had to maintain differei 
departments of government indeed, but they themselves eontrolle 
Absolutism executive, the legislative and the judicial depar 
n rib* nients. They held the ministers responsible to then 
ronorc s ge j ves> promulgated whatever laws they liked, ar 

ippointed and dismissed judges at their sweet will. In Englan* 
lowever, by a long process of coifffcitutional struggle, Parliamei 
secured the authority of making laws, and the judges got tl 
right of holding office so long as they behaved well. As tl 
iberty of the subject was greater in England than anywhei 
dse in Europe in the middle of the XV'IlIth centur 
Ejdoryhesqnieu came to believe that eoppentration of anthnril 

Theory of t u AP d^ 

luicu individual libert y -possibl e Montesqui eu promulgate 
h is th eory in his E sprit des Loig^jjublis hed in 1748. 

Stated briefly, the theory of' separation of powers means th? 
,he legislative, executive and judicial functions should be pe 
st«e 4 of formed by different bodies of persons. Each body 
« pi ret ion department should be limited to its own sphere^ 
power* action and neither body was to have a controlling pow< 
>ver &ith£r of the others. The reason for such a separation < 
>owers is thus given by Montesquieu (‘When the legislate 
i£\d executive powers are united in the same person, or m tfc 


Theory of 

Montes- 

juicu 


^eed of 
wperttfon 
»f power* 
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in 

legislative and executive powers. Were it joined with the 
"legislative power, the life and liberty of the subject would be 
exposed to arbitrary control ; for the judge would then be the 
legislator. Were it joined with the executive power, the judg< 
might behave with violence and oppression. There would be ai 
cud of everything, were the same man or the same body, whethei 
of the nobles or of the people, to exercise these three powers 
that of enacting the laws, that of executing the public resolutions 
and that of trying the cases of individuals.”) 

The theory of Montesquieu received powerful support from 
JhU.ickstone, who in his Commentaries on the Laws 
of England (17(>5) observed : — “ Whatever the right of ^^ atonC l 
making and enforcing the law is vested in thejsame 
mail dr one and the same body of men, there can be no public 
Jiberty." 

^A\\. Influence of the Theory in America and France 

The doctrine o f Mon tesquieu and Black^tone^was adopted 
and put into practice in Amorioa. The constitution adopted in 
Massachusetts in 1780 contained the following “In xhc Maasa _ 
the government of this Commonwealth, the legislative ^oaVfilut i C r 
department shall never exorcise the executive and 
judicial powers, or cither of them ; the judicial bhali never 
exercise the legislative and executive powers, or either of them : 
to the end it may be a government of laws, and not of men.” 
Thejheoryof separ ation o f pQVBrsjyas als o_acceptcd as t he basic 
principle of the U. S._ A. federal const i tution. 

The theory gained recognition in France, the land of its birth. 
The sixteenth Article of the Declaration of Bights Thejrrench ' 
Beclared : — “Every society in which the separation. _of coniUtu^ 
fpowey is ^noTl letennine d has no consti tution. ” Accor- t,on 0 
dingly, the French Constitution of fflU made the executive and 
|bhe legislature independent of each other, and the judges elective. 

IV. Criticism of the Theory 

S e theory of separation of powers, as interpreted in a 
wer sense in the Massachusetts constitution quoted above, 
possible of achievement in practice. In this 
wer seuse it means the complete isolation of SSStSSoii 
die three departments from one another, fiat govern- cti “ 
pent bflinjrr organic, whole cannot be divide! into, 
vater’-tight" c omp artments^ The division of government into 
urts and* their relative" power depends really upon the purpose 
)f government and the relative technical capacity of the various 
Jodies offcien who are employed in its realization. France found 
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it impossible to work out the constitution of 1791 and after 
various constitutional experiments, has adopted the cabinet system 
of government in which the executive is responsible to the 
legislature. Even in a non-parliamentary constitution, the 
legislature ought to be and is able to secure through its power 
over the purse some control over the executive. The Judiciary 
must also interpret the law which the Legislature lays down. 
The Executive exercises the prerogative of pardon and thus check 
or undo the harsh decisions of the Judiciary, These exampl e 
show the interdependence of the three departments oTg o verhm en t . 

But in a broader sense — that the three powers shall be in 
separate hands — all modern constitutional states conform to the 
ideal of separation of powers. In a non-parliamentar\ 
kindofsepa- executive the separation obviously exists between the 
maintained Executive and the Legislature, hi parliamentary states, 
the Executive is only a part of the Legislature and not 
the whole of it ; and as such some kind of separation exists. 
The Judiciary is independent in the sense that in most of the 
constitutional states the tenure of the judges is permanent, that 
is to say, they hold office while they are ‘of good behavi our.’ On 
the whole, however, there is more of interdependence between 
the powers than isolated independence. 


^ V. Extent ot Application of the Theory in existing 

Goverqgients 

Though iu a broader, sense the theory of separation of powers 
is t rue,, yet we do not find c omp lete separatio n in auv govern- 
The govern- j^nt in the world, It is neither desirable nor prac- 
1 ment depart- ticaBle to separate the three pow^s of government 
) inter- It is not desirable to separate the powers because if 
dependent eac i 1 department of the government were compjjetely 
independent in its sphere so that it could thwart the actions of 
the others, frequent deadlocks would be inevitable. As Mill 
pointed out, “Each department acting iu defence of its own 
powers would never lend its aid to the others, and the consequent^ 
loss in efficiency would over weigh all the possible advantage^ 
arising from independence.” 

The theory of separation of p ower s is not practicable to o . 
Legislature lays down the broad outlines. of def 

rntust be worked out by the executive deparjbj^ent in 
course of its application. The legislative^bpdy.iuwery 
allows more and more scope to , the ^^ecufcive 
i&V the Act aud those rules too have, got binding 
Moreover, in times of emergency the. executive 


Law is made 
by all tb* 
tb**e organa 

to n^ake 
authority. 


gnatbority mast bs vested with the power of issuing ordSnanoes. 
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Tlie Judiciary gets a share iu legislation through its power to 
interpret the written law and to declare what is unwritten law. 
Thus the work of legislation must be divided amongst all the 
three departments of the state. Madison rightly observed : — 
“Unless the departments were so far connected and blended as 
to give to each a constitutional control over the others, the degree 
of separation which the maxim requires as essential to a free 
government can never iii practice be duly maintained.” The 
Judiciary performs some executive functions too. The lower 
courts in the U. S. A. and the Justices of Peace in England are 
entrusted with the duty of maintaining peace. Moreover, the 
"Legislature serves some judicial functions. The House of L ords 
mEn^UincL is the highest court of appeal. (^loreover, the„ 
Parliament in England, the Congress in the U. S A, and the 
Chambers in Prance are- courts of impeachment) 

The English constitution mimta’us some kind of separation 
of powers. ParlianiBnt as a holy, performs the function of the 
legislature an! is distinct from the Executive. The E 
British Parliament, unlike the Senate in the IJ. S. A , separation C 
doss not meddle with the appointment of high official-;, British Coal 
nor dojs it legally require that the treaties in order to stltnt>an 
he valid must be ratified bv it. The cabinet is, indeed, formed of 
the members of the legislature, but it is only a small part of the 
legislature. The judges are appointed by the executive authority, 
but they caunot be dismissed by the latter. A judge may be 
removed only when both the Houses of the Legislature present 
an address to His Majesty for hn? removal. The salary of judges, 
however, is not voted by Parliament every year ; it is a part 
of the permanent charge on the Consolidated Fuud, It is for 
these reasons tha t Willo u ghby, a great authority on Administration, 
^rites : “A close study of the English Government in its practical 
working showsTthat, organically, the prtnctpte'" of the' separation 
of powers has been carried o ut w it h a rigidity, t hat is found in 
lew or no other goyermnentsTjj But it must be noted that in 
ie British constitution there is no division of organs of govern- 
ment into water-tight compartments. The members of the 
cabinet are the leading members of the legislature. They initiate 
tlm most important bills, they put forward ’ the proposals for 
nuking the revenue and spending it and their proposals are 
sel^fca, if ever, modified or rejected. The cabinet can dissolve 
the^ouse of Commons and order a fresh election. In recent 
years, the executive has been delegated some powers to make 
rules and regulations, which vitally affect the welfare of citizens. 
The executive is also discharging some import ant judicial func- 
tions to-day. The Legislature, on the other hand, discusses the 
couduct of the executive and performs some executive functions 
through in committees. 



174 


POLITICAL SCIENCE AND OoVeRNMENT 


/Extent of 
[ sf piration 
l in the 
\U. S. A. 


(jn the UuifceA States the whoUuioastitatioQ was based on the 
theory of separation of powersj The President, aV the heal 
of the Executive, is elected directly by the people. He is not 
responsible to the Legislature, but all the executive 
officers of the federation are responsible to him. The 
President or his secretaries cannot be members of the 
Legislature. Tin judges are independent of both the 
legislature and the executive. Inspite^ of- these arrangements, 
the three organs of government could not be kept entirely 
separate from one another. The Senate, a part of the legislature, 
takes part in executive affairs, when it controls the appointments 
of high officers and ratifies treaties. The Congress, as a whole,* 
controls the executive through its power of supplying or with- 
holding grants. The President, on the other hand, can influence 
the Congress by sending messages to it and by the exercise of 
his suspensive veto on legislation. Moreover, the heads of 
departments appear before the committees of the Congress, 
The President appoints the judges of the federal court, though 
he cannot remove them. lie can exercise the prerogative of 
mercy in all cases except those of impeachment. T he judi ciary 
can d eclare the laws passed by the^ C ongress as ultra vi^ es or 
incons istent with the spirit of the constitution The emergence 
of the party system has brought the Executive and the Legis- 
lature iu closer contact with each other, as the members of the 
same party may get the majority in both the departments. 

In India, theoretically the Executive, the Judiciary and the 
Legislature are separated. But Tne Governor General and the 
/in India Provincial Governors have power to issue ordinances 
and make laws by their own authority. They can 
dissolve or suspend the Legislature and take all legislative authority 
in their own hand on the break down of the provincial constitution.! 
{The federaLoonrt has been- empowered, to declare the prov i ncia l 
laws ultra vires , jf it finds them unconstitutional.. Moreover, 
tEeTHitnct’ Magistrate is the head of the Police, and again ho 
is the trying authority in certain cases. (To „be tried by a 
man who is; at once the judge and prosei 
injustice, when the functions of a policeman 
judge are all united in the same oHice"r~ 
justice/’ 


I. Divisions of Powers in Modern Democratic Governwiiits 

* 

There are two main divisions in the business of government : 
to determine that certain things shall be done and to make the 
peopt%<io them.. Those bodies which are concerned with deter- 
mining the things which shall be done are the Electorate, the 
political Parties, Parliament, the Cabinet and the Chi^f of the 
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Stale. The Cabinet, the Chief of the State, the Civil Service 
and the Courts of Justice are charged with the duty of causing 
people to do the things that have been decided upon. These 
seven main centres of political activity must act in harmony and 
co-operation to produce orderly form of government. The 
electorate remains a disorganised mass of men and women 
without any coherent principle so long as the political parties 
drill and organise it. The electorate sends representatives to 
Parliament through elections and the members occasionally 
come to the constituencies to ascertain the views of their electors. 
The Legislature is in one sense the conference of political 
parties. The Cabinet owes its power either to the Legislature 
or to the Electorate. The Civil Service lends its expert know- 
ledge to the Cabinet in the matter of framing bills and handling 
discussions. It comes in contact with the electorate through 
deputations and advisory councils. The Courts of Law interpret 
law in such a way as to make it conform to the general trend of 
thought prevailing among the electorate. 

Though the power and quality of each of these seven organs 
of modern government are different from one another and each 
has its own sphere of activity and influence, yet they are 
necessarily inter-related. The existence of well-organized parties 
makes it possible to carry on the government in a disciplined 
and at the same time democratic way. The party organizes the 
voters in the hope of securing a majority or at least making a 
formidable opposition. No party can afford to ignore even a 
single vote and to secure votes ea$h party must show achieve- 
ments. The exchange of views in the Legislature, conformation 
to rules of procedure and personal contacts foster a conciliatory 
ttitude in the members of the different parties and promote 
arty and parliamentary competence. 



CHAPTER XII 


THE LEGISLATURE 


\ I. Functions of Legislature 

The functions of a Legislature depend on the principle c 
which it is constituted. Broadly speaking, three systems ai 
in use in the formulation of a legislative policy. An autocrat 
monarch or a bureaucratic government may keep up a Legislate 
merely as a consultative body. The Czar of Russia ar 
function tive tbe Emperor of Austria-Hungary allowed very litt 
legislative power to the Legislatures of their respectr 
empires. The Legislative councils of India were entire 
subordinate to the Executive in the nineteenth century. J 
present, the control of representative assemblies over law-makir 
is increasing in many countries. 

vfn the parliamentary form of government the Executive 
/Supremacy subordinated to the Legislature. The will of tl 
i u P y ac legislature is supreme in almost every sphere 
governmental activity. Such a system prevails 
England and France. 

A balancing of authority ldtween the Executive and tl 
Legislature may exist. One authority may be design* 
ba h Un^* s and °beck another. This is the case in the Unit* 
States of America. The. Congress of the U. S. A. ci 
neither control the Executive directly nor can it mike lav 
amending the constitution. ^ 

Thus, it will be apparent that there is much dffferenj 
between one Legislature and another in the scope of author] 
and consequently, m functions. But generally the functions J 
law-making bodies may be classified under four head# 
Legislative, Taxative, Deliberative and Judicial. / 

VTheir primary business is to make the law of the lajjB, 
repeal laws which are not suite 1 to the age, and to ^lajj^yhe 
conform to the exigencies of time. The IjfflMati 

( SSSSfiSw- bodies exercise also taxative powers. They dfiermi 
koditf the me ^bod of raising money, the amount to be raise 

>° * and the manner in which it is to be spent. Th 

control, to a certain extent, the domestic and foreign policy of t 
executive government through their control over finance ai 
in some cases over ministers. In parliamentary ^pvernmen 


comoLin iu tue eAigenci 

bodies exercise also taxat 
m*kin« the method of raising me 

boiie* . 6 v- 

> ann thp. manner in whir 
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the Legislature controls the Executive through questions, motions 
and votes of no confidence. They exercise certain judicial 
lunctions through their powers of deciding contested elections 
of settling their own procedure of work and of acting as courts 
of impeachment. 

The functions of government in every civilised state have 
extended enormously in recent times and the result has been 
the. widening of the sphere of activity of the Legislature. But 
the Legislatures are finding it impossible to cope with the 
increasing pressure of business. Bo even in advanced T . s 
states like England, the Legislature is being forced to fidcnccin 
delegate a part of its authority to the administrative Leg,slaturcs 
bodies. On the other hand, there are signs to show that people 
are losing their confidence in the multitudinous Legislature, 
consisting of mere amateurs. This loss of confidence in 
Legislature is reflected in the demand for direct legislation by 
referendum and initiative and in the creation of commissions of 
experts. 


Structure of Legislature 

In modern states lav/s are passed in the collective interest of 
the mass of the people ; and various devices have been adopted 
to secure the “active consent of the citizens ” in law-making. 
Legislation and taxation, two of the most important functions 
of the Legislature, can be properly carried out only by means of 
adequate deliberation. Vl The Legislature is. par excellence, a 
del iberative body/* says Leacock. “and for deliberation " composition } 
*wo heads are bet ter than one, and two hundred are ofLegisU- y 

— — - — - — — — ■ ■ — — * — — * ~ ture ~ 

letter than t wo. The legislative body must consist of 
uany persons, representing numerous interests, various points 
l view, and different sections of the community. ’7, But if the 
ze o f^he Legislature becomes very big, various complications 
rise in conducting the business before the House. Effective 
hate is impossible in a large body. A few persons only get an 
portunity of speaking their mind and the rest remain silent 
ditors. The vote of the latter is not influenced by what is 
d in the Legislature but by party arrangements outside the 
islature. On the other hand, if the size of the Legislature 
small, one representative has to be elected by a very large 
voters. In this case it becomes well-nigh impossible 
representative to maintain any genuine personal relations 
e electorate, wLask i argues that no Legislature ought 
lo exceed five hundred members, if it is to perform its 
function efficiently. But if the country is a big one with large 
population, the constituencies will be unwieldy. In the United 
Stakes or^merica, there is one^ member for every 6958 s quare 

23 
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miles and 282,241 of the population in the House of "Represen- 
tatives. Under Montague-Ohelmsford Reforms in India the 
size of a constituency for the Legislative Assembly was 12000 
to 240OO square miles. It must be admitted that under such a 
scheme of representation it is extremely difficult for the member 
to keep himself in touch with his constituency. 

vx tTl. Bicameral Legislature — its merits and demerits 

The legislature in most of the states consists of two chambers. 
This arrangement is known as the bicameral system. It has 
grown out of a historical ac cident, but arguments am iwy 
adduced^ to show that it is a necessa ry safeguard of constitutional 
.liberty . ~TFT the medieval legislatures there were three, four or 
five chambers, each representing a particular class or estate in 
the community. But in England, the lower clergy ceased to 
/Origin of attend Parliament and preferred to vote their contribu- 
/twoHoS # «s tion to the government through their own Convocation, 
ImenHn * while the other clergy sat with the greater nobles ; and 
V&Atfland the lesser nobility, the knights of the shire, threw in 
their lot, with the burghers. Thus, the English Parliament w T as 
divided into two Chambers, the House of Lords and the House of 
Commons in the middle of the fourteenth century. The succes s 
of constit utional gov ern ment in England has convinced the 
peoplejif different coun tries of the utility of the bicamera l 
systemT Historical and philosophical arg aments have 1 >cen 
adduced to show the necessity ^ this system. 

History shows that experiments in the unicameral method 
have generally been tried during periods of revolutionary re- 
» Failure of construction only. In England, the House of Lords* 
; unicameral was abolished during the early period of Cromwell’s 
system Protectorate ; but was re-established after the Restore 
tion. The Articles of Confederation in the United ^Statel 
made provision for one chamber ; and this gave rise to so muclj 
dissatisfaction that it had to be given up. In France, again, thJ 
successive constitutions of 178 9. 1791 . and 1JL23 w r ere base/ 
upon the unicameral principle. The proceedings of her Legislate 
Assemblies of the period “ were marked by violence, instabild 
nnd exce3 Sfl&.&LJthe„ worst kind / ^The Frenchmen, therefqfe. 
restored to the bicameral system in 1795 . 

In the case of a federal state there is a special arguUMMF in 
favour of a Second Chamber. The Lower House- repmlents 
the population of the federation as a whole, Jwhile 
SeSmS* 11 the Second Chamber is so arranged as to embody 
if toss. the federal principle, or to enshrine the will of the 
states forming the federation. But the operation of 
party system has made it practically unnecessary to jiave any 
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safeguard agaiust the danger of smaller units of being over- 
weighed by more populous neighbours. Members of the Republican 
party in the U. 8. A. vote in much the same way in the Senate 
as in the House of Representatives. Tn those federal states, 
where there is no racial or religious question, growth of a sense 
of nationalism and of facilities in communication tends to make 
largely obsolete the original units of representation. But the 
states, having special representation in the Second Chamber, 
cling to it as a valuable privilege and would be most reluctant 
to abolish such a chamber, jin Cana da and Switzerlan d, a Seconds 
(j hamber .becomes all the more n ecessary be c ause the racial S 

Merest of/ th& -French-Can adians and th e r eligious in terests ( 

of the , Cathnlic^ . CidvinJi^ have to be specially J 

safeguarded^ 


Most of the unitary states of the world have adopted the bi- 
cameral system for its manifold advantages. Of these advantages, 
the following are the most important, vtfirst, ttie Bicameral 
existence of a Sec ond Chamber prevents the passage system” s 
of hasty and _ ill-considered leL r islation~l> v ”a singl e hasty'iegisj 
House. A Second Chamber interposes delay between lat,on 
the introduction and final adoption of a measure and thus affords 
time for reflection and deliberation. ‘\Xh & nee;eKsii uL_iflLa .Second 
Chamber, M says Lecky, “to exercis e a coi itmUin^- modify ings 
retard in g i hfluencejias acquired almost the position of a tia xiom.” 
But in every modern legislature a long procedure is prescribed 
for enacting bills. The first reading, the second reading, a severe 
scrutiny in the committee stag^f sometimes the circulation of 
a bill for eliciting public opinion, and the third reading afford 
much time for discussion and analysis. Moreover, the delay 
which is necessary for the sake of safety is secured by the slow- 
ss with which a great organisation like a political party is 


ersu^ed to accept a novelty. 

v^Secondly, it is argued that a Second Chamber affords protection 
[0 the individual against the despotism of a single chamber. The 
istence of a Second Chamber is said to be a guarantee of liberty 
well as to some extent a safeguard-againsfc tyranny, Itiafe uarU \ 
e majority party in a single-chambered Legislature, indivlSuat / 
i ccftscious of having only itself to consult, may abuse liberty 

wer, and try to absorb the powers of the executive and 
the^fcWfiry^ ‘The necessity of two chambers/’ says Bryce, “is \ 
1 ™ n the belief that the innate tendency of an assembly is ] 

o belfcme hateful, tyrannical and corrupt, and needs to be checked 
by the existence of another house of equal authority.” 


\Ji Third advantage of the bicameral system is that it gives 
representation to special interests or classes in the state. In 
alm 0s t e^py state there are different classes, such as, Labour 
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Able men 
may enter 
politics 


and Capital, Nobles and Commons etc., and unless every 
section of the community is represented in the 
/presentation Legislature, there would be oppression of one class 
l enHnteresfJ ^ another. M. Duguit thinks that the best type of 
\ legislature would be that in which one chamber would 

represent the population as a whole, and another the various 
groups into which the population is divided. 

Fourthly, a second chamber based on the principle of nomi- 
nation affords a chance to able men to enter the Legislature. 

Some eminent people do not like to undergo the 
trouble and botheration of election, but their counsel 
may be very valuable. Bryce thinks that in the present 
age when people are losing their faith in politicians, there 
be a special need of creating a second chamber as a 
reservoir* of kind of reservoir of special knowledge. The Upper 
knowledge jj ouses sliould have a longer tenure than the Lower 
Chamber, and should consist of more experienced men. 

Another advantage of doubtful merit is claimed for the bica- 
meral system. Difference of opinion between the two Houses 
ThcE *cu lua ^ es executive stronger as it can appeal from one 
tive becomes House to another. It may be said that the bicameral 
stro "* er system maintains the independence of the Executive. 
“Two Houses,” say* Gefctel, ‘'checking each other, give greater 
freedom to the Executive, and in the long run secure the best, 
interests of both departments.” 

Njrf'guments in favour of Unicamera^System 

Abbe Sieyes, the most prolific Constitution-monger of the 
period of the first French Revolution called in question the utility 
of a second chamber by propounding a dilemma. He is 
f said to have asked, “Of what use will a Second Q hn.ni 

^er bej/ If itasredjAj yith the Representative House , it willtA 


A dilemma 


^ superflu ous, if it di sagri 

Lord Bryce remarks that this dilemma recalls the stor 
attributed to the Khahf Omar when he permitted the destruction 


Bryce’s Alexandria, jpjf the books agree with Ihj j 


reply 


ffiUJ, till 
to peris h.” 
the Abbe’* dilemi 


they differ, through 


It may be further pointed out in refuti 
amnia that a second chamber may do the 
involving neither agreement nor disagreement with lowe: 
and it may, where it agrees in aims, suggest other aud^Eftter 
means of attaining them, The remark of Sieyes, ho 
contains some grain of truth. If the Second Chambi 
nominated body like the British House of 
equal rights for all citizens are denied. A small class 
in the State is given a special control over pyicy. If 
the Second Chamber is filled up by mernbeyp, notni- 


Djfficultie* 
of co&sf ifu- 
tipl* 
Second 
C lumber 
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nated by the Executive, it would lack the authority possessed 
by the popularly elected chamber. If it is indirectly elected like 
the French Senate it will give scope for bribery and corruption. 
Graham Wallas suggests that the indirect election should be 
based not upon inferior legislatures, but upon trades and profes- 
sions. But it is very difficult to decide what weight is to be 
given to each trade and profession relative to another. Lees- 
Smith suggests the Norwegian plan according to which the 
Second Chamber would be a small body elected by the first, and 
roughly proportionate to the composition of the latter. Its 
function should be limited to the postponement and revision only. 
But undoubtedly such a chamber would be weak and somewhat 
superfluous. 

The main contention against bicameralism is that the double 
chamber sacrifices the great principle of unity of the state. 
Legislation being merely the expression of the common 
will, there is hardly any necessity of committin it ^j^ r ed 
to two separate assemblies, each having a veto r j 
the action of the other. It is said that a double chambered 
legislature is an assembly divided against itself. Laski holds 
that a second chamber is no more likely than the first to be 
correct in its judgment of the electoral will. “The necessary 
checks." he concludes, “arc always present in ^hej nertjTof the 
mass, and t a amiid Jo rge change s 

which may be_ disastrou s. An y other c hecks will, almost inevi- 
. tiiblj, be a premiummoLiipan ^ o pposition 

in terms of v ested in t erest* ” * 

jGflttftl thinks that the bicameral system of legislature is a 
symptom of a transitional stage in political develop- 
meat. It stresses the difference of views and interests fyXJ X 1 / 

[ the different classes in the state. When unity of inte- y 

c ests v|ould prevail, there would be no necessity of two / 

hambers. (^Common discussion in one broadly representative' 
amber,” s ays Amo s, “must surpass in value any series of dis- 
ssions couemotedfirst by persons having exclusively one order 
interests and afterwards by those having exclusively another/ 

er y 

tive movements have taken place for the substitution of 
a. sflA^fcamber in the place of existing bicameral legislature. 
ThtfWnthe state of Queensland, Australia, in 1922 the 
uppefflfchamber of the legislature was formally abolished. LcgiXu” 1 * 
Greece Bulgaria, Costa Rica, Rumania, Honduras, ^ t “^ n c 8 oni " 
Salvador, Panama, the Dominican Republic, all the 
Caoadiai provinces except two (Quebec and Nova Scotia), the 
cantons cfc Switzerland, many of the individual states of the 
German alfcl Austrian federal republics, and most of those of the 
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Latin American Federations, have unicameral legislatures. Several 
of the new states which came into existence after the last war — 
Yugoslavia, Finland, Latvia, and Esthonia — adopted the uni- 
cameral system. Again, the constituent assemblies or constitutional 
conventions, as Prof. Garner has pointed out, for framing and 
revising constitution, have universally been unicameral in 
structure and no one apparently, has ever proposed another 
system. Laski thinks that the single chamber, and magni -I 
competent Legislative Assembly seem best to answer the needsy 
of the modern state/ 


iVl^Composition and Functions of Upper Houses 


Second chambers may be classified according to the method 
of composition into hereditary, nominated, partially elective and 
wholly elective. Hereditary second chambers are a relic of the 
medieval system of government. At the beginning of the present 
century, there were hereditary second chambers in 
second <3ry Portugal, Austria, Hungary and England. With the 
chamber exception of the British House of Lords all other 
purely hereditary Upper Houses ha\e been swept away by the 
Avar. Though the composition of the House of Lords has not 
been changed, yet it has been shorn of its powers by the Parlia- 
ment Act of 1911. Democratic theory cannot tolerate a heredi- 
tary second chamber. From time to time attempts are made in 
England to reform the composition of the House of Lords. 


A nominated second chainb... li VAU 41U1.VU1VUA J 

one by the fact that, while the office of hereditary peer is 
handed down from father to son, that of a nominated 
Mcond ated senator is terminable with death or after a defined 1 
Italy berin P er *°d if the constitution so provides. The mos 

important fully nominated second chambers are tbos* 
of Italy and Canada. \The Italian Senate consists of “o#e-fiftl 
of generals, one-fifth othigh officials, one- fifth of big industrialist 
and bankers and one fifth of University professors and Fascism 
intellectuals/* Theoretically, it has equal power with the Low 
House, and no Bill can become law without its consent, yet 
practice it cannot stand against the will of the Lower Hou " 
to which alone the Ministry is responsible^ 

The Senate in Canada is appointed by uhe Governor 
on the advice of the Ministry of the day. 

la Canada J 


sists of ninety-six members, but the num 
representatives of the various provinces range from twen 


Pal 

Coti- 
ir of 


-four 

to four. . Each member must be at least thirty years of aife tod 
must have property worth at least 4000 dollars. The (Jauadian 
Senate has neither the power which attaches to ai/ elective 
Second Chamber nor the usefulness of an Upper Hope which 
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properly enshrines the federal idea. It does not usually oppose 
measures of first-class importance. When on rare occasions it 
does oppose, it defies public opinion. 

(There are some partially elected Upper Houses, of which those 
of Japan, Spain and South Africa deserve special mentionX The 
Japanese House of Peers consists of the members of 1 
the Imperial family who have attained their majority, e£?tid y 
princes and marquises at the age of twenty-five, a chambers 
number of counts, viscounts, and barons, equal to 
one-fifth of the entire number of these three orders, elected for a 
term of seven years by the whole of them, the age-limit being 
twenty- live. Besides these, one member is elected in each city 
and prefecture by and from among the fifteen male inhabitants 
above the age of thirty who pay the highest amount of direct 
taxes when they are so elected. The Emperor nominates them 
to sit in the House of Peers for a term of seven years. The 
Japanese House of Peers is stronger than the House of Represen- 
tatives. This is rather strange in view of the fact that the 
Second Chamber is not all a democratic body. But it must be 
remembered that democracy itself is new to Japan. 

The v Senate of South Africa consists of forty members, of 
whom eight are nominated by the Governor-General in Council 
and eight from each of the four provinces of the SeJQt , ofth< , 
Union. The term of the Senate is normally ten years, u a ion of 
As the ministers speak in it, it has got consider- SouthAfrica 
able jjp^ver. ^ 


tflected Second Chambers are to be found in federal as well 
iS in unitary states. For the sake of clarity w t o shall take up 
he case of the fully-federalised states first. Both in Eiectcd 
le United States of America and the Commonwealth Second 
f Australia, the second chamber is elected and the Chambcr8 
erm oi the office of the senator is so determined as to ensure a 
ontinuitv of life to the Senate. The Senate of the United 

! sts of 96 members, two being elected by the people 
[ vote taken over each State. Its powers are greater 
>f the House of Representatives, for it is not only a 
the Legislature but also a sort of Council to the 
dvising and, to some extent, controlling him in the 
t of officers and conducting of foreign policy. 

tralian Senate consists of 36 members, six being 
: each of the six states of the Commonwealth. The 
is the electoral area for senatorial elec- 
,ch voter has as many votes as there are of°tbe° iitiOD 
filled up. The function of the senate is sc U n «u Iian 
ative, but it cannot initiate or amend a 
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money bill. Bat unlike the British House of Lords the Australian 
Senate can reject finance bills. 

\Jn the unitary states like Prance and the Irish Free State, 
senate are fully elective. The French Senate consists of three 
hundred members whose term is nine years. One 
Compo(ition third of the membership is renewed every three years 
Senate The senate is elected indirectly, by means of “electora 
colleges” constituted for the purpose in the severa 
departments and colonies. The electoral college in each case 
consists of deputies from the department, the members of the 
general council of the department, the members of the councils 
of its arrondissements, and delegates chosen in each commune 
from the communal councils. This plan is followed in Swedec 
too. It has been called “popular election in the second degree,’ 
because the electors have been themselves elected by bodief 
chosen by the citizens. In all matters, except finance, the senate 
has got co-ordinate authority with the chamber of deputies 
ft has frequently forced the resignation of a ministry. 


“The Council of States in Switzerland”, according to Woodrov 
Wilson, “can hardly be called the federal chamber ; neither i 
The Swij» ** merely a second chamber. Its position is ano 
Council of malous.” It consists of two members from each o 
latas the nineteen cantons and one member from each o 
the six half-cantons. But the mode of election is left to eacl 
canton ; so that in some cantons the members are popular! 
elected and in seven they arc {jjiosen by the legislative bod; 
of the canton. The Council of States is in no way differentiate! 
in functions from the Lower House. It does not safeguard thi 
rights of the cantons, nor does it possess the authority t' 
make final revision. The people themselves exercise the fina 
authority in law-making through the instrument of th 1 
Referendum. 


The second chamber in Germany was called the lieiebsrai 
The states were represented in it by members of their Govern 
raents. The states were not equally represented in 
Refchsra™ 4 " anc * thus it failed to embody the safeguarding prin^ 
pie of federalism. It could not initiate any law, 
was its consent necessary for the passage of legislation. Bi 
had power to lodge an objection with the Government isiudm n 
any Bill passed by the Lower House. 

Mr. and Mrs. Webb are dissatisfied with the princjple < 
composition and function of all the existing second chyibers 
bat (bey think that the volume of work of modern legislature 
has increased to such an extent that a division of their business i 
desirable. 'They have propounded the following scheiye in thei 
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work “A Constitution for the Socialist Commonwealth of Great 
Britain” ; “What we shall call the Political Democracy 
dealing with national defence, international relations, wcbb e of 
and the administration of justice, needs to be set apart 
from what we propose to call the Social Democracy, to which 
is entrusted the national administration of the industries and 

services by nnd through which the community lives The 

Co-operative Commonwealth of to-morrow must accordingly 
have, not one national assembly only, but two, each with 
its own sphere ; not of course, without mutual relations, to be 
hereafter discovered, but equal and independent, and neither of 
them first or last. We regard two co-ordinate national assemblies, 
one dealing with criminal law and political dominion, and the 
other with economic and social administration, not merely as 
the only effective way remedying the present congestion of 
parliamentary business, but also as an essential condition of the 
progressive substitution, with any approach to completeness 
of the community for the private capitalist.” But can two such 
assemblies be maintained on a footing of equality? The body 
which will have the taxing power will soon acquire superiority 
over the other. Moreover, foreign policy cannot be separated 
from economic policy ; imposition of tariff, raising of foreign 
loan, state-purchase of raw materials from foreign countries 
are bound to be matters of common interest to both the 
bodies. 


The analysis of the composition and functions of the second 
chambers will bear out the following conclusion, arrived at by 


fiord Bryce , — “ Broadly speaking, the powers of the Second 
Cha mber vary with t he mode of_jts form ation. They are widest 
wher e it is di reet ly^rected, narrowes t where it is nominated or. 
lereditarv . The more it is popubi r the m or e authority. . Democrati a 
P ile less it is, popula r the less authority will it possess,. Second^ j 
jtVh erQ not directly el ec ted, it is always under the possess great 
dis advantage of feanng t o displease th e popular house . power ‘ 
pst the latter shoul d seek to get rid of its resjstaiiue_h^ ronaiag 
^amour am o hgllle people against it-' 


Vj^flow are Deadlocks Avoided ? 

iree tj^gpties have been held regarding the functions of a 
,ec: >er. The second chamber may have equal power 

n matters with the popular house. Such a position 
s si to give rise to frequent deadlocks. The 
eCon view is that it should be subordinate in 
inanci legislation to the lower chamber, but should 
njoy ecjtoal power in all other matters. In this case, ciwmbfr* 
60, deadlocks between the. two chambers lyay arise. 
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Thirdly, the second chamber may have the .limited power of 
suggesting amendments and recommending modifications of 
detail only. 

Where the third view prevails, a time limit is fixed after which 
the second chamber must accept any Bill passed a second or 
third time which it has previously rejected. Such a 
methods method of avoiding deadlock is to be found in the 
deadlocks English constitution. Another method of settling 
differences between the two chambers is followed in 
the Commonwealth of Australia. When the two Houses cannot 
agree, in Australia, the legislature is dissolved and the conten- 
tious Bill is again voted on by both Houses after the general 
election and ultimately by the Houses sitting together. In 
Switzerland, the controversial question is referred to the whole 
people to be voted on by them. In France and the United 
States, no constitutional provision for terminating a dispute 
exists. “One or other house gives way says Bryce, “in France 
usually the Senate, in the United States more frequently the 
House of Representatives.” 


VI. Composition of Lower Houses 


Though the principle of composition of the second chamber 
is different in different states, there is substantial agreement 
concerning the composition of their lower houses. 
fionlccll-' t n every modern state the right of choosing representa- 
popuiation fives is extended to a Urge number of citizens. Seats 
are generally distributed to constituencies according to 
population. The method of direct election is followed almost 
everywhere, and there is a general feeling that no intermediate 
body should intervene between the voters and their represen- 
tatives in the lower chamber. 


While there is harmony of views regarding these matters, there 
have arisen controversies regarding the desirability of furthei 
extension of suffrage, the principle of forming multi- 
probfe U m* member constituency and introducing proportion^ 
representation. These questions will be taken up fy- 
discussion in subsequent sections of this chapter. 



Procedure in Legislature 


Legislative bodies generally adopt certain rules regulating aheir 
organization, methods of passing laws and voting tax$P' and 
Need of adjournment. The procedural rules prevent* 1 * hasty 
adwttB? action, insure orderly deliberation, and allow tn^ effec- 
fix«d ru e« tive utilization of the limited time available fe ov ^ 1S " 
charging the multifarious duties assumed by the legislature. 
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There is substantial agreement in the procedure followed by the 
legislative bodies of most of the democratic countries, because 
they have taken up the model furnished by the British Parliament. 
Thus, in every legislature we find that bills are first formally 
introduced, then discussed by committees and debated on the 
floor ; amendments are proposed and voted on and a final vote is 
taken on the amended measure. There are, however, some 
important points of divergence from the British model in the 
procedure followed in the American, French, Italian and German 
legislative bodies. 

Th(# most important difference is found in the function of 
committees of legislative bodies. In the House of Commons the 
function of the standing committees is limited to 
amendment of bills only m terms of the general subject i?{he encc 
matter already decided on ; it is unusual for a committee commitVei* 
to make any change of controversial character. 

Moreover, the most important bills do not go to a standing 
committee, at all but are taken up by the committee of the whole 
House. In the U. tt. A. the committees' can make whatever 
changes they like in the bill and even kill it or introduce an 
entirely new bill. Bills go to committees before they are discussed 
in the Congress and the vast majority of bills die in the committee 
hi, age there. In France the committees, which are known as 
legislative commissions, can introduce important amendments in 
the bill and the discussion on it in the full house is directed 
by the president of the committee rather than by the member 
who originally introduced th<^ bill. In Germany, before I9dd 
the Keichstag committees received bills after they had been 
debated in the whole house but they could subsequently introduce 
amendments to these. 


Another important variation in the procedure’ relates to the 
'position ol the. Speaker, that is, the Chairman of the lower house 
of Jegi stature. The Speaker is, of course, everywhere Position 
originally elected by the party commanding majority of the 
from amongst themselves. But once elected the Speaker Speaker 
i vests himself of party character and becomes a completely 
npurtial moderator of the proceedings. He takes no part in 
t arty activities, never speaks for or against any proposal, in 
House, and his constituency is not usually contested by 
osing party in a general election. But in the House of 
U^HBSfitatives of the U. S. A. the Speaker not only retains 
rty affiliation but also continues to be one of the principal 
leaders of the majority party. He introduces bills, takes part in 
and votes on many occasions, even when there is no tie. 
The A-esident of the Chamber of Deputies of France continues 
to takAjpart in party politics, occasionally speaks from the floor 
and vofflfe ; but while conducting the proceedings in the House 
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he maintains an attitude of strict neutrality. In the provincial 
legislatures of India, the Speakers have retained their party 
affiliation. One Speaker in a Congress province publicly declared 
that he would remain an active member of his party. But no 
Speaker has as yet departed from the ideal of strict neutrality 
and impartiality while presiding over the House. In Japan, 
the Speaker of the House of Representatives continues to be a 
member of a party. 

“In all countries the fact that procedural rules and practice 
have increasingly circumscribed”, observes J. J. Senturia, “the 
function of the private member has given tise to 
Parliament’s considerable complaint. Most of the witnesses whtv 
prestige"^ testified before the Select Committee on Procedure on 
Public Business of the House of Commons in 1930 and 
1931 declared that the prestige of Parliament was declining 
because the government was curtailing the rights of private 
members and was converting them into voting machines who, 
without participating in or even hearing the debate, rush into the 
chamber at the cry of “division'’ to march obediently into the 
lobby indicated by the Whip's thumb.” 

Certain rules are observed in every legislature for terminating 

. debates. A debate mav be brought to an end if a motion, 

ParHamerf ca ^* e( ^ “Previous Question”, is moved by any member 
tary busi- and accepted by the majority of those present. 
n«§ Discussions on certain clauses of a bill or the whole of 

it may be altogether precluded by the passing of a resolution 
known as the “Guillotin e!’ or “Closure b y Compartmen t.” 

Modern legislative bodies are overburdened with work. Some 


relief may be given to these bodies by simplifying the old 


Some 

suggestions 


procedure and by delegating some work to subordinate 
bodies. Valuable time may be saved by adopting, 


legislative^ modern means of voting ; by abrogation of the custom 
of having bills read aloud in full, by curtailing debates 


in some cases, and by modification of the “unanimous consent” 


principle, which facilitates individual obstruction. Parliamentary 
function should be limited to the laying down of broad general] 
principles, leaving details to the proper administrative officials/ 
Private bills affecting certain localities or individuals nan 1 >p pn^il 
dealt with by judieinl bodies. 


Ciuiei of 
demand 


■^Wil. Direct* Legislation by the People f 

Dvement in favour of direct legislation by the yMiiole 
people has originated from two considerations*/ 7 one 
theoretic, the other practical. The theoretic $kbonsU 
deration is that as all power belongs of righkMfto the 
jjeople, they should take a direct part in making the The 
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practical consideration is that people have been disappointed 
with the Legislature in many cases and as such want power to 
review its action and to make laws without its intervention. In 
most of the states the party discipline is so strong as to destroy 
the individual representation. 

opts; are three ultra-democratic devices to secure the 
direct intervention of the people in legislation. These are the 
Referendum, the Popular Initia tive and the Recall. r { ^ 

The Referendum allows the voters to review the anVinma™ 
acts of the Legislature before they actually pass into t,ve 
law ; the Popular Initiative gives them the right to propose 
n>easures to be passed by their representatives, and the Recall 
empowers them to remove an unsatisfactory representative 
before the expiry of his term of office. Besides Referendum, 
Initiative and Recall we may also add Plebiscite v and Town 
meeting. Plebiscite provides for the submission of a certain 
matter to popular vote and ascertains the policy of the 
government regarding the matter. Town meeting prevails 
in New England (IT. S. A.), “where the voters in mass 
meeting, elect town-officers and decide questions of local 
concern “ 


In the rigid constitutions of Switzerland, Australia and 
(■rermany amendments to the constitution must be put before the 
people. There arc two kinds of Referendum with regard 
to ordinary laws. In some of the Swiss cantons all laws 
whatsoever must be submitted to popular vote. 

This is called the Obligatory RdTerendum. In other w °of ln 3 
cantons and in the Confederation and also in the Rtfercnduni 
merican States and Esthonia, the submission of a law takes 


umm 


dace only at the demand of a prescribed 
j^is is known as the Optional or Facultative Referendum. In 
itzerland as well as in most of the American States 
lav^demanded by the Legislature to be urgent is exempted 
rlom the operation of the Referendum. 

j[L'he principle of the Initiative has been adopted in Switzerland, 
le of the American States, Germany and Esthonia. Me . hanism 
the Swiss Confederation 50,000 citizens may propose of e th® nu ” 
\nendment to the Federal constitution either as a Imtiat,,rc 
proposal or as a request that such be drawn up by 
fture. “In the first case, it must be submitted directly 
ular vote ; in the second, the people must be asked if 
ire the proposal to be proceeded with, and if they by a 
so desire, then the bill is drawn up and finally submitted 
ance or rejection. In the cantons the regulations for 
he use o»the Initiative go farther and include not only constitu- 
ional ma^rs, but ordinary laws and resolutions.” In the (baited 


o a pi 
hey d 
uajorit 
or acce 
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States, the Initiative is in force iti 19 states for laws, and in 14 
states for constitutional amendments. In Germany if one-tenth 
of the voters initiate a request for the introduction of a bill, the 
government must present it to the Reichstag. If the Reichstag 
passes it, the law is promulgated without further ado, if it does 
not, the bill must be submitted to a Referendum. 

The Recall prevails only in the Western American states, 
where a prescribed number of citizens send up a petition 
demanding the dismissal of an elected officer, whethei 
executive or legislative, a popular vote is taken in the 
matter. .Provision for Recall gives much power in the hands of 
the electors indeed, but it also gives scope for political intrigue. 
A defeated rival may try to secure signature of voters in a petition 
recalling the elected member. 

If, however, proper safeguards are used, Recall may prove tv 
be of great value to the electorate by enabling it to exercise some 
check both upon the member and his party. Recall should nol 
be allowed to operate either in the first or in the last year of the 
life of a legislature. This makes its operation limited to the 
intervening throe years during which it may be demanded b\ 
not less than half the electorate. When such a demand is ninth*, 
a bye-election should he held to decide whether the member is U> 
1)6 retained or not. He should not be recalled unless two-thirds 
of those voting desired a change. In such a form Recall would 
serve as a warning to the Legislature that it needs to maL 
itself trusted. 


In Switzerland, every pohticiFi issue to be voted by the people 
is abundantly discussed at public meetings and in the press 
Bryce opines that the Swiss arc the right sort of people, 
education is m which to try the experiment of the Referendum. Ir 


needed 

before 

introducing 

Referendum 


the Western states of America too, tne experiment can 
not be pronounced to be a failure. But the exampl 
of the Swiss and the Americans “will not suffice t 


prove that peoples like those of Lithuania and Poland, Serb It 
and Rumania, destitute of the experience Western America 
have enjoyed, can expect results equally good’ - — (Bryce). 


Tn recent times another method of ascertaining the opirV/b 
of the people directly without the intervention of representa/7.v(. 
has come into vogue. This method is called Plebis cite, jffjjjic 
means literally a Referendum on auy quesfcioifl'^jjwypleo 
Plebiscite j} ona p ar £ e asked the consent of the people in W.V99 i 
the matter of the Constitution of the Consulate and afljfain i 
1802 when the Consulate was conferred on him for lifopV Lou 
Napoleon followed the precedent set up by his grqWt unci 
Hitler lias taken recourse to it again and again. But th kff dictato 
never allowed freedom of speech or freedom of asser/^bly to tl 
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)eople, whose opinion they sought. Under such circumstances, 
•ofcrring a measure to the people merely satisfies the instinct 
^ the dictator for getting applause. 


\j^f ^ Merits and defects of 


Direct Legislation 


Direct legislation possesses theoretically certain merits The 
ordinary citizens feel that sovereignty or ultimate authority is 
•cully vested in them. The Referendum ensures that no ^ 
measure which is opposed by the majority of elector.-, can 
become law. If the legislature proves to he indifferent to the need 
>f making certain good laws, a section of the people can fake the 
initiative themselves and force the legislature to put it before the 
public. In both the processes the voters can look at the proposed 
measures dispassionately apart from the question of personalities. 
In ordinary elections voters sometimes lind it diHicult to distin- 
guish between the personality of candidates from the policy and 
programme to which they are committed. In the Australian 
constitution Referendum has helped to remove deadlocks between 
the two chambers of the legislature. Referendum has also resolved 
deadlocks between the Executive and the Legislature in Czecho- 
slovakia and Lithuania. 


Legislation 
on complex 
problems 
cannot be 
undertaken 
by the 
people 
directly 


I.nt from the experience it lias been found that the number of 
persons voting in a Referendum is often so small that it is 
difficult, from the size of the mass abstaining from 
votin'-', to know whether there is auv public opinion at 
all upon the qifcstion raised. It is not, indeed, possible 
for many persons to vote on the complex measures 
which are. referred to them. Even well-informed 
:itizens can hardly grasp the implications of laws on 
nf.riea.te subjects like Banking, Currency, Tariff and Public 
ftntrol of an industry. Moreover, the general mass of voters 
*n only agree to a certain principle of legislation hut they are 
lot abH to enunciate a principle in relation to its working 
diniquo, which invariably requires expert knowledge. A simple 
is’ or 'no 4 cannot take into account the complexities which are 

£ rent in almost all the questions which require solution in a. 
ern state. The average voter has no will or opinion on most 
tions of social significance. It has been pointed out by 
)t that the introduction of Referendum in Parliamentary 
con will weaken and embarass the Executive ; “unless 
thereWuiould occur a complete break with English political 
traditwi, it is hardly conceivable that a ministry could with self- 
mspectmor indeed with advantage to the country, remain in 
office aff§r the rejection by the electorate of a government bill of 
|first-ratewnportance. 

The enthusiasts for direct legislation contend that Referendum 
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and Initiative correct the faults of Legislatures, which may a 
corruptly or in defiance of their mandate. (Bat the electorate 
usually influenced by newspapers and platform-speeche 
hiphodeed which do not always uphold the views conducive 
ganda° pa " general welfare. Defects of Legislature can he rernedb 
only by the elevation of the moral and intellectu 
standards of the electorate as a whole, and not by the mei 
multiplication of machinery. It is said that under direct iegislatic 
party politics cannot acquire sinister proportions and grou 
authority cannot be established. But a group or faction workin 
hard may mislead the mass of voters more easily than t Y 
members of Legislature. Moreover, if a voter wants to gU 
his considered and honest opinion on a question like devaluate 
of rupee, he will simply be bewildered by the variety of opinior 
expressed by different classes and sections of the community. 

Direct legislation has not led to any wide-spread change 
anywhere. The general mass of people are conservative i 
temperament and the devices for direct legislation have simpl 
rallied the conservative forces of society. The experience c 
direct legislation in Switzerland and the states in Americ 
goes to show that it has made little difference, eithe 
confirvinve for improvement or the reverse, to the quality of th 
men e t mpera ' Legislature. The opponents of direct legislation argu 
that if the people become the final authority fo 
accepting or rejecting a measure, the sense of responsibility o 
a Legislative Assembly would diminish. But this argumen 
presupposes a far greater frequefley of reference to the people 
than is likely to he the case. In a small state with iu 
enlightened electorate, Referendum and Initiative would be o 
great value. But in a large country like England it wouh 
cause such delay in the promulgation of laws that society won 
be deprived of benefits which these laws were designed to bestovl 
Owing to the prevalence of wide-spread ignorance and itfiterac 
in India it is impossible to introduce Referendum and Initiative 
Moreover, the large size of the electorate makes their introducti 
impossible both on financial and on administrative grounds. 

If direct legislation is not possible in large states, is there, 
means of making the influence of the electors felt during 
intervals between general elections ? Yes^ 
influence of four ways by which the voters can exercise in 
OSmauSn determining policy. First, the political parti 

be made more responsive to the will of th&jPP rai 
and file than is now the case. Secondly, the voters qr'Yn for 
themselves into a variety of propaganda associations c,$#}nnect< 
with particular issaes. The resolutions passed in associ 

tions cannot but influence the Legislature. Thirdly, vote 
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are organized in associations in their aspect of producers, such as 
manufacturers, miners,^ engineers, teachers and doctors. Such 
associations will put pressure on the Legislature for the remedies 
which particularly concern the special problems of their profes- 
sions. Fourthly, the consumers of each well-defined locality may 
organize themselves into groups to sea that the latest inventions 
were properly utilised and that the price charged does not exceed 
the cost of production of the marginal producer. 



CHAPTER XII! 

PROBLEMS OF REPRESENTATION AND OF MINORITIES 


Universal Adult Suffrage 


The basic principle of democracy is to provide a machinery 
through which the will of the average citizen has channels of 
direct access to the source of authority. The function of the 
Legislature is to make laws which govern the life of citizens. 

^Democrats hold that each and every citizen sliould 
in'fovour hay e the right not only to represent his or her views 
siffMgc but also to make and unmake^gpvernments.^This right 
has been recognised after severe struggles of nearly a 
century and a half. It was declared on the eve of the French 
Revolution that /‘All the individuals who compose the association 
[have the inalienable and sacred right to participate in the forma- 
tion of the law, and if each could make his particular will known, 
v he gathering of all these w’ills would variably form the general 
tvill, and this would be the final degree of political perfection. 
^Nbne can be deprived of this right upon any pretext or in any 
government.” J The theory of natural rights has been given up 
to-day, but more cogent and powerful reasons have been found 
to show the necessity of conferring the right to enfranchise on 
every individual. Without franchise there can be no freedom. 
History has demonstrated that flie will of those who are excluded 
from franchise is not considered by the rulers of the state in the 
making of policy. “To be free/' argues Laski, “a people must be ( 
able to choose its rulers at stated intervals simply because the 
is no other way in which their wants, as they experience the 

wants, will receive attention Power that is unaccountal 

makes instruments of men who should be ends in theifiselw 
Responsible government in a democracy lives always in t 
shadow’ of coining defeat ; and this makes it eager to satif 
those with whose destinies it is charged/* If the right 
franchise is conferred on a particular class or section of populati 
to the exclusion of others, the Legislature is bound to discri 
nate against the class or section excluded from power. 

It is by the threat of violence, as in England, or W®j$tual 
violence, as in France, that the privileged classes havj f been 
Modem forced to admit all citizens to the right of franchise, 
hawrnccep-* In the P os t-war constitutions of Europe adult /Suffrage 
t«d adult became an usual feature. The Lower Chatwbers ir 
# mm Poland, Czecho-Slovakia, Austria, Esth<p£ha an< 
Germany were elected by all adult men and women. J|$The ne^ 
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constitution of Russia has also adopted this principle. All the 
Dominions in the British Commonwealth have introduced adult 
suffrage with a few restrictions on certain classes of people. 

^^But in India only 27 per cent of the total adult population 
have been enfranchised under the Constitution of 1935. Various 
qualifications, such as payment of Local, Provincial 
and Central taxes, ownership of property and education * e i*df a tion > 
fitness, have been prescribed for franchise. There is, 
however, no uniformity in these qualifications among the 
different provinces or among the different constituencies in the 
same province. Thus, with regard to educational qualification, 
in Madras it is simple literacy, in the U. P. the upper primary 
examination, in the Punjab the primary examination, m Assam 
middle school leaving certificate, but in Bengal, Bombay, Bihar, 
Orissa, and Sind the ^qualification is m atri culation 
Madras is not certainly more backward than Bengal and Bombay, 
and yet the educational qualification there is much lower than 
in the other two Presidencies. But this divergence is a minoi 
question. The fundamental question is whether any restriction 
at all is desirable in the matter of franchise. 

In the middle of the nineteenth century when franchise wai- 
being extended, ^hn Stuart Mill insisted on certain ypiali fi ca- 
tions for voters. (In hi s opinion, every voter should^be able tc 
read, write and perform sunn in the _Rule..pjL Threa \/£LL govern- 
ment by the whole people is to. be a success,” obser ves 
Garner, “they must be fitted ffnd made capable for quailficftlSi 
sen-government.” “To vest the power of choosing 
those who are to rule the state in the hands of the incapable and 
unworthy classes,” Vs Bluntsch li justly remarks, ‘‘would mean 

( iate-suicide.” “Give the suffrage to the ignorant,” says Laveley 
^and they will fall into anarchy to-day and into despotism to 
norrofc.” Whatever be the truth in these propositions we shouli 
lote the saying of John Stuart Mill that “ univers al teachin; 

B le uni versal enfranchisement” But this is putting 
efore the horse. If franchise is extended to tb 
asses, the governing classes will try to educate then 
to gain their support. A large number of illiterat 
kers were enfranchised by the Second Reform Ac 
[ in 1867 and then the ruling classes decided t< 
leir masters.” Moreover, neither the knowledge o 
ting and arithmetic, nor high proficiency in Philo 
ithematics does equip a person w r ith the requisit 
l discretion to exercise his franchise properly. I 
jdge of social affairs is fundamental to any real en 
int and sound decisions. The education test is n< 
d in principle, but the difficulty lies in the lack of i 
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just and practica^eriterion by which it can be applied. v^There 
is no doubt,” \^ys Finer, “that tests based on knowledge now 
available, and indispensable to rational voting, would exclude 
some 95 per cent of all adults from franchise.”^ 

In the nineteenth century possession of property was regarded 
as an essential requisite for franchise for three reasons. First, 
I those who had property were said to have some stake 

s^uaUfication i n ^ le country and as such were bound to give their 
considered opinion at the time of election. Secondly, 
it was apprehended that if franchise be extended to those who 
do not possess property would make an attempt to put an end to 
private property. Thirdly, it was thought that those who 
possessed property were men of education and so were compe- 
tent to pronounce upon public affairs. But with the spread of 
general education among all classes, the third argument has no 
longer any validity. If franchise is limited to the propertied 
class only, government becomes corrupt and manifests all the 
evil features of the ancient oligarchy. Moreover, though the 
property qualification has been abolished in all progressive 
states, yet the propertied class exercises too much influence in 
the actual administration of the country. They are sufficiently 
powerful and do not require any special protection. It has also 
to be remembered that men without property have as much 
stake in the country as the propertied class has. Every citizen 
is entitled to see that the government is conducted in such a 
way as to give adequate protection to his life and liberty and to 
improve the general condition *of the country. It is for this 
reaspn that modem opinion advocates the abolition of property 
qualification. 


In every state, franchise i 3 limited only to those who have 
attained the legal majority, though the age of attaining majority 
liffers from country to country. In Ru ssia, Tnrkeyand Argentina 
the age of majority is 18, in Germany and Switzerland? 
unification ‘4P> m Britain, France, Italy, the U. S. A., Poland and 
Belgium 21, in Norway* 23, in Finland 24, and hj 
Spain, Japan, Denmark and HollandT25. The reason Tor excluc» 
ng minors is that their mind is not ^sufficiently developed fip 
eliver a sound judgment. | 

The question whether a person should have his _ j^iiice 
l the place where he votes or from where he Btan a 

candidate has been much debated. The conditi Jflike 
n^ation ^at °f fche United States requiring a person tf$ vote 
only in that district which contains his ^|#dence 
romotes sectional outlook and introduces provincialis W at the 
qpense of national requirements. In England, a j|on may 

jte in every district in which he or she possesses ie quali- 
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fication locally required. The question which is really impor- 
tant in this connection is whether a candidate should be a 
resident of the constituency from which he seeks election. 
If the residential qualification is insisted on, men of inferior 
qualifications may be returned to the Legislature to the exclusion 
of more capable men, who may reside in a particular electoral 
division in large numbers. “The ability, at the command of 
a state,” observes Laski, “does not distribute itself with 
mathematical accuracy over the electoral divisions. ^lew York 
is more likely to have a number of men capable of playing 
a distinguished part in the Senate than Delaware or Nevada.” 
K the residential qualification is rigidly enforced, the candidate 
may prefer getting himself elected with the help of sinister 
interests to defeat and total exclusion from political life. Some 
constituencies, again, have pronounced views on certain subjects, 
and if the resident representative differs from these views, 
he would have no chance of being re-elected. Universal adult 
suffrage should mean also the right of adult women to vote. 
In the last century there was a good deal of controversy in the 
western countries on this topic. But now-a-days most of the 
enlightened states of the world have allowed the women to 
exercise the right of franchise. 

\Ji Franchise for Women 

In the first half of the nineteenth century, extension of 
franchise to women was not considered essential to the principle 
of democratic government. The demand for universal Champions 
p suffrage, as put forward by agitators like the Charti sts, of women’s 
meant in practice the demand for manhood suffrage to cause 

( tie exclusion of woman suffrage. Jeremy. Bentham and John 
ituartMiU took up the cause of women and adduced the following 
irguments to show that there can be no valid reason to debar 
women from franchise. 

I x alone should not prove to be a qualification or 
btion for the right of franchise ; the criterion for 
g the right is not physical, but moral and 
l. “If,” observed Judge Story, “it be said b«tp no 
in have a natural, equal and inalienable right £°^ aI 
;ause they are born free and equal ; that they 
non rights and interests entitled to protection and, 
m equal right to decide, either personally or by their 
n'esentatives, upon the laws and regulations which 
rol measure, and sustain those rights and interests — 
htere in those considerations which is not equally 
to females, as free, intelligent, moral beings entitled 
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to equal rights and interests and protection and having a vital 
stake in all the regulations and laws of society ?” 

Secondly, laws concerning the rights of women, should not be 
r made by men alone. Women arc, moreover, physically 

w^iso weaker, and, therefore, require special legislative pro- 
safeguard * 0 t e ction, which can be secured to them only by giving 
them franchise. 


Thirdly , # as women have received in most of the states equal 
civil rights with men, and are freely admitted to all professions 
Many anc * era pl°y men f s > there is no reason why they should 
women poss- not have political enfranchisement. If educational 
qualifies- qualifications and payment of taxes be considered 
noRi essential conditions for franchise, exclusion of self- 
supporting educated women from the right to vote becomes 
extremely illogical. 


'■/Fourthly, woman suffrage would introduce into public life a 
purifying element. Women can exercise their moral influence 
women on ma ^ e relatives in preventing the latter from 
exercise selling their votes ior any extraneons consideration, 
influence on Moreover, they can wield a decisive influence in 
political life secui .j n g enactment of advanced social legislation, 
particularly as regards such matters as child labour, the employ- 
ment of women in factories, public health, tenement houses, 
and pure food legislation. 


Antagonists of women’s rights advanced a few arguments 
which are mentioned here to show how fallacious these were. 

The opponents of women’s franchise pointed out that 
tf° s e t ? nterfer c active participation of women in public life would tend 
tic'duties 7 # " destroy her feminine qualities and interfere with her 
domestic duty. It may be said in reply that occasional 
exercise of the right to choose representatives does no# take 
much time ; on the other hand, the interest taken in political 
affairs sharpens the intellect of women. 

Again, the opponents of woman franchise argue that if tt 
wife does agree with the husband in the matter of voting, hM 
vote is a mere duplication of her husband’s vote ; if,/$>i 
dJmi*2Sd“ the other hand, she does not agree with her imj 
huibandf? discord would be introduced in family life. 

objection Mill replied, “There would be some 
to them individually in having something to bestow which 
male relatives cannot exact, and are yet desirous to h^jjjfe. 1 
would also be no small thing that the husband would nep^jfessari! 
discuss the matter with his wife and that the vote wou^/% not 1 
JgOa exclusive affair, but a joint concern.” 
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Some opponents of female suffrage opine that as women are 
incapable of military service, they should have no franchise. To 
this argument it may be replied that many women are 
now serving as soldiers, pilots and nurses. Moreover, 
men who are not trained as soldiers are rarely called a^s aring 
into the service. If it be argued that majority of 
women in some states do not desire franchise, Mill would reply, 
“It is a benefit to human beings to take off their fetters, even if 
they do not desire to walk.” 

'’^Franchise has been extended to women in all western countries, 
except Latin Europe, where there still lingers a religious senti- 
ment against the political emancipation of women. But 
it has been extended to women in France for the first ^sftionof 
time jn 194 £l In Japan, women do not enjoy franchise. £™ a b n ise 
In India the ratio of women to men voters for the 
Provincial Legislature was roughly speaking 1 to ‘20 under 
the Constitution of 1919. According to the present constitution, 
the ratio has increased to 1 woman as against 4 0 men voters. 
The right to franchise has been extended to all women (a) who 
possess a property qualification in their own right, (b) who 
are the wives or widows of men with the property qualifications 
and (c) who have an educational qualification. It is a matter of 
great regret that very few women voters in India cared to exercise 
their franchise in the election to Provincial Legislative Assemblies 
in 1937. The percentage of women ivho voted in contested 
constituencies w r as 5'2 in Bengal, 7'9 in Bihar, 19 3 in the U.P., 
31*5 in Madras, 33 5 in the Punjab and 42'4 in Bombay. This 
shows that women of those provinces where the Purdah system 
prevails, were more negligent in the performance of their civic 
, duties than their sisters of the more enlightened provinces. 

( } v ^flL Plural Voting and Weighted Voting 

It b&s been contended by many that universal suffrage, without 
aking into consideration the differences in wealth, age and 
education, does not conduce to the development of a 
ppresentative public opinion. They say that those ^"woGng " 
10 are more capable and efficient should be allowed 
^exercise a wider discretion than the ordinary electors. To 
end in some countries the system of plural voting obtains, 
this system the saane mem po ssessing pr operties in different 
ISencies may vote i n all ffie seT constituencies. Aga in T some 
' may exercJse IheTr votes sev eral times as owners 
srties, p^ers^Ql-iiicome tax and as gr aduates of dcmcfc^itic 
«erMes/ "But with the progress bF education and 
democrKcldeas in all countries this system is gradually dying 
out. Imlndia, the system of plural voting has been abolished, 
though gppduates of the university and the electors of the land- 
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holders’ constituency have been allowed to exercise a special 
second vote by the Act of 1935. 

A variety of plural voting known as the weighted voting exists 
in Belgium” “where the advantages of universal suffrage are sought 
to be combined with plural voting. Every male citizen 
eJvotingk*" in Belgium of twenty five years and a resident at least 
of one year is allowed one vote. But every body who 
is aged 35 years, has a legitimate issue and pays a tax of 
5 francs to the State, is allowed a supplementary vote. A land- 
holder again even at the age of 25 is entitled to this second vote 
if his property totals at least 2,000 francs. Two supplementary 
votes are allowed to every citizen of twentyfive years, who 
possesses a diploma from an institution of higher learning or a 
certificate showing the completion of a course of secondary 
education or who holds or has held a public office or who practises 
or has practised a private profession which presupposes that the 
holders possess at least some secondary education. The maximum 
number of votes that can be enjoyed by a single person is limited 
to three. 


It is a check 
on the rule 
of the 
ignorant 


The underlying principle of this system, in the words of 
Gilchrist, is as follows : “Weighted voting means that the 
persons who have greater interests at stake or persons 
better qualified to vote receive more votes than those 
less qualified or who have smaller stake in the country. 
The system prevents the ignorant and uninstructed 
mass of the community from overriding the intelligent and 
capable few. It recognizes that some men are wiser and better 
fitted to choose and that some men’s opinions should count for 
more than other’s in ascertaining the general will.” 

The system is subversive of the principle of democracy for it 
discriminates between man and man simply because one maj 
happens to be rich and another man poor. Besides, 
Mfecriterf- mere course of training in an institution dc$s no 
superiority necessarily mean that a man receiving the education is 
far superior in every respect to another man who has 
not received any higher education but has a practical insight 
men and affairs to a greater extent than the former. 

The argument that a man engaged in a profession has acquij| 
greater capacity so as to be entitled to plural voting 


i 


Employees 
are not 
always in- 
ferior to 
employers 


not always tenable. For it happens that an 
possesses a greater efficiency and interest in 
affairs than his employer. . 

Under this systenl, an undue premium is given to education 
Mill strongly advocated the view that grea tmt' weigh) 
ofidae*- should be given to educated people. The reamiitficultj 
lies in the fact that there is no standard wiwireby th< 


tional test 
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fitness or otherwise may be measured. Education is not of the 
a me type in all institutions and besides it does not impart the 
same sort of training everywhere. And all minds also do not 
receive equal benefit from education. So a uniform privilege 
extended to all does not ensure beneficial results. 

The system of plural voting often leads to corruption and it 
serves the interests of party politics very well. So 
this instrument is employed to secure results which D«ng«of 
are not conducive to a representative democracy. 

IV. Size of Electoral Districts 

It is customary to divide the state into electoral districts or 
constituencies for the sake of convenience in choosing represen- 
tatives. Each constituency may return either one or several 
members. Where one member alone is returned from each 
constituency, it is called the single member district plan or 
Scrutin de Arrondissement. The plan by which a Two 
number of representatives is chosen on the same ticket method* of 
is known as the general ticket method or scrutin de constituen- 
ts^. In Great Britain, the United States and France C1C “ 

( since 1927 ) the former method prevails, while in most 
of the other* continental states the latter method has 
been adopted. Both the methods have got some advantages 
and disadvantages. 

The District Ticket Plan is simple and convenient as the 
voter has simply the duty of casting a ballot for one represen- 
tative. % The voter is likely to know the respective 
[merits of the 'rival candidates; and the chosen 
* rfeseqtative is also , acquainted with the needs of 
s constituency. But the very advantages of this 
Method are the source of its grave demerits. The representative 
being chosen from a small electoral district, is likely to take a 
narrow and particularistic view of public questions instead of 
{£\brpad national view. Moreover, the district plan narrows 
tha range of choice of voters and may lead to the election of 
lnftoor men. 

Itlfejd'iimed by Garner that the district method tends to 
securlpfepresentation to the minority party in the state, city or 
protficwe as a* whole. “If* all the representatives are 
chosenlrom the state at large on a general ticket, the ilwnt*- 
parjjiy halting a bare majority will elect all and the JJinoStiw 
|miriorifcy\one.” . But the experience of the elections 

Bnglaim and the United States shows that the single-member 
mst-ituenv Wan cannot guarantee that the majority party in 
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the country will gain a majority in the assembly or that a very 
large minority may be adequately represented. At the general 
election of Great Britain in 1922, the Conservatives won 296 
seats with 5,381,433 votes, the Labour party 138 seats with 
Need of 4,237,490 votes, and the Liberals 54 seats witli 
t/onaT’ 2,621,168 votes. This means that the Conservatives 
repreaenta- polled only 18,180 votes per seat, the Labour party 
non 30,706 votes per seat, and the Liberals as many as 

48,540 votes per seat. Such glaring anomalies have been brought 
to light after each subsequent election. Similar illustrations of 
the shortcoming of the one-member constituency are to be found 
in the United States too. In both the countries agitation is being 
made to remedy these anomalies. Laski, however, is in favour 
of single-member constituency because in a multi-member consti- 
tuency there can be hardly any personal relation between the 
member and his constituents. 

X/ V. Direct vs. Indirect Election 


The influence and role of the elector vary with the directness 
or indirectness with which the electoral function is exercised. 
In Various countries of Europe when large extension of the 
suffrage was made, a system of indirect and double 
methods of election was introduced at the same time as a means 
representa- 0 f counter-acting or attenuating the possible evils of a 
democratic suffrage. # In France, the senators are 
elected indirectly. Indirect election has also been adopted for 
electing members of the future Federal House of Assembly. 


The principal argument in favour of indirect election k that 
it eliminates to some extent the possible dangers of universal 


Advantages 
of indirect 
election 


suffrage by confining the ultimate choice to a body 


3 


select persons possessing a higher average of^abilit, 
and necessarily feeling a keener sense of responsibility. 
Secondly, it tends to diminish the evils of party passion and 
struggle by removing the object of the popular choice one 
degree and confining the funotion of the electorate as a 
whole to the choice of those upon whom the ultimate responsi- 
bility must rest. But where the party system# is 
■dvantafe. highly developed, the indirect scheme will 
purpose as the intermediate electors will bo 
under party pledges to vote for particular candidates. Inter 
electors are likely to think lightly of their responsibility 
offices are temporary and occasional. The primary ele 
likely to lose vivid interest in the final results as the fi 


is taken away from them. Thus indirect election is o 
-with, the very spirit of modern democracy. Finally, 
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might give rise to bribery and corruption as the number of 
electors is comparatively small. 


\y9\. Territorial vs. Functional Representation 

The democratic states of Europe adopted the principle of 
territorial representation because it was considered the most 
convenient way of grouping a large body of citizens. c of 
In the middle ages, when Parliament originated in adoption of 
England and in a few of the continental states, tenure represents- 
of land was the basis of political obligation and the tIon 
produce of land was the chief source of taxation. There was 
some sort of homogeneity of interest in each locality. So terri- 
torial areas were regarded as proper units for representation in 
Parliament. Later on, political theorists justified the system of 
territorial representation on the ground that the interests within 
a particular region are fundamentally unified and that there is 
difference in interests between one region and another. But 
the development of communications, growth of the party 
system, and the rise of numerous trades and professions in each 
locality have, on the one hand, blurred out the distinctiveness of 
particular regions and, on the other, destroyed the homogeneity 
of different regions. 

The scheme of territorial representation has been attacked 
mainly on two grounds. First, that the voters in any territorial 
constituency are rarely homogeneous in political needs Groundsof 
and opinions and so they cannot be represented objections 
properly by one man. Secondly, under the territorial toIt 
system only the majority fractions of the several groups in society 
are represented and the minorities are given no voice in the 
government of the country. The critics of territorial representa- 

r m 9 therefore, suggest functional representation as a remedy of 
e evi^s they complain of. 

The advocates of functional representation argue that the 
people engaged in the same kind of work or owning the same kind 
of property, have more in common than the people living 
in the same district. Conflict of economic interests is the who^i 
chief political issue of the present day and as such each 
economic group, as for example, manufacturers, 
artl^ms, landlords, farmers, agricultural labourers, traders, 
banfiKSf the liberal professions, governmental employees, etc., 
shouWhave separate representation. The Provisional German 
EcontAiic Council set up in 1920 contained 346 mem- PracticaI 
bera o\ the following categories : Agriculture and f^ c n ^ e * al 
ForestrykfiS representatives, Gardening and Fisheries 6, represenu- 
IndustrylG8, Commerce, Banking and Insurance 44, tion 
H^ndicra^i 36, Consumers 30, Government officials and liberal 
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professions 16 and Government nominees 24 representatives. In 
the first six groups employers and employees were jointly repre- 
sented, each nominating half of the members. It was hoped that 
the| employers and the employees in each group would stand toge- 
ther. But in practice the united German trade union organization 
brought about the collaboration of the labour members of the 
various groups. Similarly, the employers as a class became united. 
The history of the German Economic Council illustrates the 
difficulties of functional representation. It is difficult to define 
the groups, assign number of representatives to each group 
equitably and to distribute individuals among the groups properly. 
The economic groups are not really antagonistic to one another 
but are inter-dependent. Besides these difficulties of division and 
assignment, there are serious theoretical objections to functional 
representation. 

Divisions among social classes are not mainly due to occupation. 
There are many important occupations which form distinct inte- 
Theoreticai res ^ s relation to fundamental political questions, 
objection. t° Every group is equally interested in the preservation of 
repmenta- peace and order, and in the promotion of health and 
tie® culture. It is also pointed out by some writers that the 

legislative assemblies are chosen to represent the interests of the 
nation as a whole and not the special interests of particular 
classes. Functional representation will invite and sometimes force 
the citizens to consider first their particular interests and then to 
think of general interests. It will promote struggle between the 
different interests and forces. A* legislative assembly composed 
of so many different elements will tend to become more a 
debating society than a law-making body. 

It is admitted even by the political “pluralists” that the matter^ 
of common interests like defence, health and education should b< 
conducted by the device of territorial representation, but ttfey put 
up a strong case for making the authority federal in character. 
Their line of argument has thus been summed up by Coker : “A 
political theory that is realistic must recognise that the 
modern community is made up essentially of groups 
rather than of individuals, and the ordinary citizen oan 
be organically linked with the community only through 
the various intermediate associations into whidi^his 
more intimate interests naturally draw him. He can impr®* the 
stamp of his will and opinion only on those decisions thafc*elate 
to matters he can understand and in the formulation of 
can collaborate with others with whom he feels somj 
bonds of vocational or cultural interest. The association 
on these bonds, therefore, should become substantial! 
mom in both policy and administration/ 1 


Need of 
recognising 
vocational 
associations 
as autonom- 
ous bodies 
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^Vfl. Relation of the member to his constituents 

The relation of the member to his constituents has been a 
subject of controversy in the past. One school holds that the 
member should be merely a delegate of his constituents and his 
junction is simply to act as the mouthpiece of his voters. He is 
!o seek the mandate of his constituents in every itn- 
portant matter. It was thought that the sovereignty «pr«enta- 
if the people can be translated into practice in this tlvc? 
way. The other school holds that the member is a representative, 
who is in accord with the general views of the constituency and 
who is chosen as a person eminently fitted by character and attain- 
ments to meet and consult with other representatives in the 
founcil of the nation on public affairs. He is not bound to consult 
dis constituency at every step, but if any definite pledge has been 
?iven by him at the time of election, he is bound by honour to 
rnlfil it. This theory of representation is held by the majority of 
writers on political science to-day. The electoral law of France 
ind Austria, and the constitution of the Swiss Confederation 
leclare that the members of legislature arc representatives of the 
whole people and are not bound by propositions and instructions. 
A convention has grown in all other constitutions that the repre- 
sentative of a locality must consider himself not as representing 
lis dist)ict, but as representing the nation. 

Bryce, however, holds that the present tendency in England is 
‘to make the representative more distinctly a delegate than he is 
n France or Italy.” Where the member is bound by 
;he instruction or mandate of his constituency he be- J£*'**** e 
jomes a delegate rather than a representative. A delegate 
s a spokesman of the party which holds the majority in the 
constituency and is bound, whatever may be his personal opinions 
an any question, to speak and vote as the majority commands him. 
the delegate theory of representation has been attacked by Lieber 
is “Ihi warranted, inconsistent and unconstitutional.” Lord 
Brougham expresses the same view in the following words : “The 
peoples’ power being transferred to the representative body for a 
limited time, the people are bound not to exercise their influence 
30 as to control the conduct of their representatives, as a body on 
the several measures that come before them.” If the member is 
;o receive instruction from his constituency, there must be a per- 
manent committee of the party from which he has been elected. 
A heterogeneous body of fifty or seventy thousand voters cannot 
issueanstructions. The system in issuing instructions to the 
memur would result in increasing the control of local party 
committees, in making a cabinet even more powerful over its 
followup than what it is now, in reducing the value of parlia- 
mentamdebate, and in deterring men of independent character 
:rom entering parliament. Moreover, the conditions which existed 
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at the time o f his election may change before the expiry of his 
term and he may find that the pledges he made before the election 
should not have been made, had he foreseen the change of condi- 
tions. He has the right to derive profit from what he learns 
from discussions in the legislature and from other sources of 
information and in the fuller knowledge of circumstances he may 
change his opinion. But he should, at the same time, maintain 
a sort of decent consistency in his conduct. If he had been 
elected as a Free trader, he should not go over to the side of 
Protection without consulting his constituency. 


nization. 


It is to be noted that in stating the objections to the delegate 
theory it has been assumed that the member will act not so much 
as the delegate of his particular constituency, but as 
complexion the delegate of the party, to which he belongs. The 
problem problem of representation has taken a new aspect on 
account of growth of communication and of party orga- 
nization. The mandate of a section or group is now important 
in the party councils and not in Parliament. The candidate 
before his election takes the pledge of submitting liimselfto party 
discipline. Such a system is necessary for keeping the party strong 
and united but its danger lies in making the party leaders tyran- 
nical and in closing the door against the inventive new member 
of small minority. Laski raises an emphatic protest against the 
theory that a member is a mere delegate of his party. “A member", 
he writes, “is not the servant of a party in the majority in his 
constituency. He is elected to do the best he can in 
Burke 8 and the 1! g ht of his intelligence and his conscience. Were 

against the he merel y a delegate instructed by a local caucus, he 

^legate would cease to have either morals or personality.” 

t eoi*y Burke in his classical Bristol speech of 1774 put the 

case against the delegate theory in the following words : “It 
ought to be the happiness and glory of a representative to live ini 
the strictest union, the closest correspondence and the |imost I 
unreserved communication with his constituents. Their wishes 


Protest of 
Burke and 
Laski 
against the 
delegate 
theory 


ought to have great force with him ; their opinion high respect ; 

their business unremitted attention Your representative 

owes you not his industry only but his judgment ; and he betrays 
instead of serving you, if he sacrifices it to your opinion.” 


VIII. The Problem of Minorities 


Minorities may be broadly classified under two heads— racial 


or national, and political. Racial or national minorities are gamps 
of individuals who are linked with one another by commoy ties 
of national or cultural consciousness, who look back lo the 
glories of a common past, and live in a state domiryted by 
another group with a larger numerical strength. They differ 
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from the majority group in race, religion or language, and 
look upon their peculiar cultural features, social institutions 
and religion as clear expression of their separate 
individuality. They apprehend that their distinctive ^J 10Iial 
culture may be destroyed by the majority group. The ^nontLa 
examples of such minorities were the Germa ns li ving 
i n Poland a nd C z echo - S 1 ay&kia. ini h e period between 1919 and 
19*19. Such minorities are conscious of their separate nationa- 
lity. Political minorities, on the other hand, have got no separate 
national consciousness. They are really political parties with 
programme different from that of the party in majority. A 
National minority is permanent in character, while political 
minority is temporary in the sense that it may become one day 
the majority party and form the government of the country. 
National minorities flourish in heterogeneous states, while 
political minorities exist in homogeneous communities like 
England and Prance. The minority problem in India, however, 
is in many important respects different from that of national or 
political minorities in western countries. 

As a result of the last Great War the nationality of many 
large groups of persons was changed. Some states were created 
in Central and Eastern Europe with fragments of many 
nationalities. Thus, in Poland there were 10 lakh Germans, 
50 lakh Ruthenes, 15 lakh Ukrainians, 15 lakh White Russians, 
2 lakh Great Russians, J lakli Lithuanians, ,‘10,000 Czechs, 
and HO lakh Jews. In Czechoslovakia there were 33 lakli 
Germans, nearly (5 lakh Ruthenes, 90 thousand Poles, 
7 lakh Magyars and 20 lakh Slovaks. In Yugo-Slavia there were 
^nearly 0 lakhs of Germans, 47 thousand Czechs, nearly 5 lakhs 
of Magyars, 35 lakh Croats, 10 lakh Slovenes, 70,000 Slovaks, 

( ) lakh Rumanians, 50 lakh Serbs, and 4 lakh Albanians. In 
tumaaia there were 7 lakh Germans, 0 lakh Ukrainians, JO lakh 
lagyars, 2 lakh Turks and nearly 10 lakh Jews. Turkey contains 
20 thousand Bulgars, 65 thousand Armenians and 115 thousand 
Albanians. It would be a mistake, however, to think that the 
probl^ip, of minorities was acute only in the newly created 
states. Italy got from Austria the southern part of the province 
of Tyrol as far as the Brenner Pass containing 2 lakh Germans. 
JShe acjjuired unde r, the Tr eaty of Rapallo fr om Y ugo-Slavia 
the provinces of Rorizia-Gradisca, Trieste an d Istria. containing 
5 lakKs of Slovenes! Theljeague of Nations sought to protect 
the rights of the minorities. in the newly created small states by 
embodjjking these rights in the Peace Treaties. The nature of 
these rilhfcs may be seen from the following summary of the 
treaty w|h Poland. 

(1) Poland undertook to assure full and complete protection 
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of life and liberty of all inhabitants of Poland, without distinc- 


Nature of 
minority 


tion of birth, nationality, language, race or religion. 

(2) All inhabitants of Poland are entitled to the 


exemplified tree exercise, whether public or private, of any creed, 
Tre5ty PoIi#h re ^gi° n » or belief, whose practices were not inconsis- 
tent with public order or public morals. 


(3) Inhabitants of regions made part of Poland, under the 
arrangement which set up the state of Poland, were admitted 
to be Polish nationals without any formality. All persons of 
German, Austrian, Hungarian, or Russian nationality, who were 
born in these territories, of parents habitually residing therg, 
were to be admitted as Polish nationals. 


(4) In Poland, all Polish nationals are equal before the law. 
All enjoy the same civil and political rights, irrespective of 
race, language or religion. Differences in religion do not pre- 
judice any Polish national in matters relating to the enjoyment 
of civil or political rights, such as admission to public employment, 
functions and honours, or the exercise of any professions and 
industries. 


(5) No restriction ^nust be imposed on the full use, by any 
Polish national, of any language in private intercourse, in 
commerce, in religion, in the press, or in publications, of any 
kind, or at public meetings. This does not debar the Polish 
government from having an official language of the state. But 
if such an official language is established, adequate facilities must 
be given to Polish nationals of other than Polish speech, to use 
their national language in speech or writing before the courts. 

(0) Polish citizens belonging to racial, religious or linguistic 
minorities are assured the treatment and security, in law 

and in fact, as all other Polish nationals ; and particularly thej| 
have equal rights to establish and control at their own expensd 
charitable, religious and social institutions, schools andother 
educational establishments, along with the right to use their own 
language, and to exercise their religion freely therein. 

(7) In the public educational system of Poland, both in town 
and country, wherever Polish nationals of other than Polish 
speech were to be found in considerable proportion, adequate 
facilities must be provided to ensure, that, in the primary schools, 
instruction is provided to the children of such Polish nationals 
through the medium of their own language. Polish language 
may, however, be made compulsory by government as a subject 
for instruction in these schools. 


(8) Wherever in town and country, there is a considerable 
proportion of such Polish nationals, belonging to racial, Religious 
or linguistic minorities, these minorities are assured a share in 
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the enjoyment and application of the money which may be 
provided out of public funds by the State, Municipal or other 
budgets for educational, religious, or charitable purposes. 

These guarantees, on paper, seem to be quite satisfactory. 
But the difficulty lies in securing the rights in actual practice. 
The minorities were not given any legal personality in Defecta 
International Law. If there was any infraction of J„ a t J l a e n # t e eC8 
their rights the only remedy open to them was to ec * 
induce some outside power or authority to take up their cause 
and draw the attention of the Council of the League of Nations.* 
On the complaint by one of the signatory States to the Treaty, 
or a member of the Council of the League, the matter could be 
referred to the Permanent Court at the Hague “for an advisory 
opinion.” The League had no real effective power to enforce 
its decision, even when it was convinced that a breach of 
minority rights had taken place. Many powers persisted in 
defying these guarantees, notably the Poles, who announced in 
1934, that they did not intend to accept the League interference 
in the treatment of the Ukrainians. 

Vft has already been pointed out that the guarantees were 
applicable in the case of new or succession states only. Big 
states like Italy were not bound by such treaty rights, ^ 

Italy followed the policy of Italianization in South delirabie to 
Tyrol. The Lithuanian delegation to the League of fle e to?he an " 
Nations demanded that all the States should be asked “ch°jj a i* s 7 of 
to adhere to and accept a general Treaty for the pro- 
tection of minorities. But objdbting to this proposal the Dutch 
Senator, Baron Wittert Yon Hoogland said : “The introduction 
into the laws of all countries of provisions protecting minorities 
would be enough to cause them to spring up where they were 
^ast expected, to provoke unrest among them, to cause them 
mo pose as having been sacrificed, and generally to create an 
'artific^il agitation of which no one had up to the moment 
dreamed. It would be rather imaginary illness from which 
so many people think themselves suffering the moment they 
read a book on popular medicine.” 

The problem of minorities would re main a bafflin g one so 
long as the concepts of sovereign natjon ^states _andL -oZUinkjOr 
rity rule^ would prevail* The notion of sovereign Aproblero \ 
state stands in the way of effective protection of j 

rights of minorities by an international organization. 

The majority under democratic form of government, usually 
put oltetacles to the way of enjoying equal rights of work, 
and employment, self-realization or self-expression by mino- 
rities. Various schemes of representation have been suggested 
to guar?-”*** ri edits of minorities : but on examination. 

27 



210 


POLITICAL SCIENCE AND GOVERNMENT 


they are all found defective. A radical change in mental horizon 
of all the people — the majority as well as the minority — seems 
to he the only possible solution of the problem. 




Methods of Minority Representation 


)esirability 
if giving 
special 
representa- 
tion to 
/ political 
I minorities 


When the western writers talk of the problem of re- 
presentation of minorities, they think of national and political 
minorities. They do not ever dream of suggesting separate 
electorate or joint electorate with reservation of seats, 
because they have got sense enough to understand 
that such devices are the surest ways of perpetuating 
class divisions and hostilities, and of destroying the 
very essence of democracy. In their discussion of 
the problem they assume that parties will be organised in a 
democratic country on national lines and some one party or 
coalition of parties or groups, commanding majority of votes 
in the constituencies, will form the government. Some 
writers think that under such circumstances there should be 
a method of allowing a minority party to secure certain seats 
in the Legislature in proportion to its numerical strength. 
“The importance of providing some representation for minorities,” 
wrote Leckv, “is extremely great. When two-thirds of a consti- 
tuency vote for one party, and one-third for the other, it is 
obviously just that the majority should have two-thirds and the 
minority one-third of the representation.” 

Various schemes and expedients have been designed to give 
Four representation to minority parties or groups. The most 
represents- hnportant method is known asJProp ortional Repre sent 
minorities tation, and we shall discuss it in . the next section. 

The other schemes are . Limited Vote plan, Cumu- 
lative method and Second ballot. * 

The “Limited Vote system” can be introduced only wheif three 
or more members are to be chosen from each constituency. 

If three members are to be elected, a voter is allowed 
to vote for two candidates, so that the minority is 
reasonably certain to elect one of the three members. 
But this can happen only when the minority is a large one. 
It used to prevail in Spain and Portugal. 

According to the Cumulative method, an elector is allowed 
to cast as many votes as there are representatives to be 
chosen from a constituency, but he can cumulate them on 
one or more of the candidates. Suppose, three members 
are to be elected from one constituency, men a 
voter can cast all his three votes for one candidate. 
This method is superior to the ‘Limited Vote’ plan in 


Limited 

vote 


Cumulative 

vote 
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as much as it enables a small minority to elect at least one 
member by cumulating its votes on a single candidate. This 
system prevails in the election for the Lower House of the 
Illinois Legislature. It has also been adopted for plural-member 
territorial constituencies under the Government of India Act, 
1935. But it leads to much wastage of votes, because a popular 
candidate will get many more votes than wliat are necessary to 
elect him. It may also give over-representation to minorities. 
But at any rate a weak party cannot be routed entirely as is 
possible in constituencies where the principle of bare majority is 
observed. 

According to the Second Ballot plan an absolute majority of 
votes cast in a constituency is necessary for election. In a single 
member constituency there may be three, or four, or five candi- 
dates. If none of these candidates secure an absolute majority, 
a second election is held with the two candidates who have 
secured the highest number of votes in the first election. The 
cost of a second election may be avoided by asking the voter to 
state his second preference, which is brought into effect, if, on 
the first count, one candidate gains an absolute majority. This 
system is prevalent in Australia for Commonwealth elections. 
But it can hardly ensure the election of a candidate of the 
minority party. It eliminates the least popular of three or more 
candidates, but it tends to increase the election expenses and 
offer undesirable temptations to bargaining and intrigue. 


X. Proportional Representation 

Proportional Representation is a method of election which 
Aims at securing a representative assembly reflecting with more 
ftr less mathematical exactness the various divisions or Functiong . 
group! in the electorate. It seeks to remedy some of *“p t h 0 p*°I y C 
the defects of the method of election by simple majority tfona^Re-f 
in the single-member constituency. If in a particular pre#en a on ) 
area there are ten single-member constituencies and in each of 
them 49 per cent of electors belong to one party and 51 per cent 
to another, the votes of minorities are thrown away, and all the 
seats are captured by the majority party. The 49 per cent of the* 
population send to the Legislature not the members they wished 
to have, but the members they wished not to have. Under the 
Proportional system they can send four members out of ten. The 
idea of proportional Representation appeared as early as 1793 
in the Jtrench National Convention ; but it got wide publicity in 
1856, wXen Carl ^ndrae^ the Danish Minister of Finance, pub- 
lished a scheme an( * the nexjjear Thomas Hare, anLnglishman, 
expounded it in a pamphlet entitled ir Fhe Machinery of Repres&n- 
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tation.' Hare elaborated it. in 1859 in his Treatise on the Elec- 
tion of Repfesenlatives^T’aiiiamentary and Municipal. John 
Stuart Mill extolled the virtue of his scheme and called it one of 
U “the very greatest improve me nts yet made in the .theory and 
practice of government.”) The primary function of a representa- 
tive assembly is to undertake social and economic legislation, 
which touches the everyday interests of different classes in 
society. It is the object of Proportional Representation to bring 
into the Representative assembly the various classes and groups 
in the community in rough proportion at least to their strength. 
It can be adopted only where there are multi-member consti- 
tuencies. Under this system, if a certain number of voters in a 
multi-member constituency can agree upon a candidate, the 
candidate may be elected. It was adopted in thirteen European 
states. The number of votes required for electing a candidate 
differed from state to state. In Austria it was 39,500 ; Belgium 
40,000 ; Bulgaria 20,000 ; Czecho-Slovakia 45,400 ; Denmark 
22,500 ; Finland 17,125 ; Germany 127,000 ; Ireland 20,000 ; 
Netherlands 70,800 ; Norway 17,650 ; Poland 61,200 ; Sweden 
26,100 ; and in Switzerland 20,000. There are two chief 


variants of proportional Representation — the single transferrable 
vote advocated by Thomas Hare and used in American cities and 
Irish Free State, and the List system widely used in 
Europe. More or less mixed plans are used in Belgium, Denmark, 
Netherlands, Norway, Sweden and Switzerland. 

VThe single transferrable system provides for the election of 
representatives by general ticket, and allows each elector to 
vote for one candidate or for a limited number and also permits 
The single ^ lin *-° indicate his second and third choices or prefer- 
Tramferra- ences. Suppose, in a four-membered constituency, 
bcayatem an e ] ec f- or j g Ca) ij ei j upon to choose between ten 
candidates. The voter places beside four of the names of 1 


candidates the numbers, 1, 2, 3, 4 to express his preferences. 
The total number of valid votes is divided by the number of 
r epresentatives to be ch osen plus" one,~and the quotient plus one 
is take n as. the quota, nec essary to e lect, any candidateT If one 
lakh of voters actually voted in the election, then the quota 


would be 


100,000 
4 + 1 


-+1 = 20,000+1=20,001 votes. 


In the Andr® 


scheme the q ’mtais obtained by dividing the number of valid 
ballot papers oy the number of seats to be filled. In the present 
instance the quota under Andr® system would b e 25,000 instead 
o f 20,001. In counting the ballots, at first the first choices only 
are considered, and as soon as a candidate has received a number 
of votes equal to the quota he is declared elected, and no more 
yotes are counted for him. His surplus ballots are transferred to 
$te next available choices. Then, if all the seats are not filled up 
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awing to the fact that not a sufficient number of candidates 
reaches the quota, the other seats are filled by taking the second 
preferences of the voters who have already voted for the already 
successful candidate or candidates, who, therefore, do not require 
these votes ; then the third and so on until all the seats are filled 
up. The vote may be transferred in another way. If a sufficient 
number of candidates cannot be brought up to the quota by 
transferring the surplus votes of the successful candidate or 
candidates to others, then the candidate with the lowest number 
is eliminated (or more than one if necessary) and his or their 
rotes are added to others according to the preferences expressed, 
ro .that a voter may help to get his second, third or fourth choices 
in, though the candidate of his first choice fails to be elected. 

According to the ‘List system’ each voter is allowed to cast as 
many votes as there are representatives to be chosen, and not 
dmply mark the preferences as in the Hare system. Candidates 
>ffer themselves in combination in a list of ticket up to the 
number equal to the number of seats to be filled up. The average 
voter gives his vote to the whole list en bloc. The total vote 
cast by each party is then divided by the quota, and the result 
is the number of representatives to which party is entitled. 
Suppose in a six-member constituency 78,000 voters have 
actually voted. Then the quota is 78,000, divided by six, plus 
one, that is 13,301. If now the result of election is as follows : 
Conservatives 30,000 ; Nationalists 26,000 ; Labour 13,000 ; 
Liberals 8000 ; Communists 1000 ; then the seats would be 
assigned thus : two to the conservatives, two to the Nationalists, 
and one to the Labour party. There would be one scat still 
,o be alloted, but as none of the other Lists has reached the 
jjuota, it would go to the List with the highest average, namely 
tLs Conservatives who would thus get three seats. In Belgium, 
Sweden Denmark, Norway and Switzerland, where this method 
ffiis bee^t employed it has been found that it confers a slight 
advantage on the larger parties. The List system, in contrast 
to the Hare plan, gives a voter little or no discretion in choosing 
particular candidates. 

Racial and social minorities are permanent in character in the 
sense that they can never hope to grow into a majority. Where 
such minorities exist, the introduction of Proportional M4rjtJ 
Representation is necessary to satisfy the larger minori- of 
ties. They need an electoral system which assumes * 7 
diversity rather than unity. It is pointed out by the opponents 
of Proportional Representation that the system of single trans- 
ferrable vote is much too complicated for the average voter to 
understand it and requires some amount of technical knowledge 
on the part of party organisers. But the exercise of the single 



214 


POLITICAL SCIENCE ANT) GOVEBNMENT 

transferable vote is itself a sort of political education, as it is 
impossible for the elector to state his preference without serious 
reflection. Whatever complication there might exist in the 
system may be obviated by appointing skilled election officers. 
Another advantage of the system is that it prevents the election 
of one party with an overwhelming majority at a period of 
transition, when great changes arc to be effected. Moreover, 
in a non-parliamentary system of government like that of Switzer- 
land, such a system is desirable as a technique for securing 
popular representation. In such a country the main concern of 
the representative body is legislation, and therefore, a multiple- 
party system does not seem to entail serious difficulties, while the 
adequate representation of all important groups in the commu- 
nity is in many respects desirable. 

In a parliamentary country Proportional Representation tends 
greatly to increase the number of parties and thus makes the 
formation of legislative majority an extremely difficult 
of c the ts task. As it would be difficult to create a homogeneous 
sy * tem cabinet, there would be governmental instability. 
Another charge against it is that it encourages “minority 
thinking” and pernicious class legislation. Moreover, the 
enlargement of the electoral area destroys the personal contact 
between the member and his constituency. It strengthens the 
party organisation, since the more the constituency expands, the 
more effective becomes the necessity of wire-pulling, It increa- 
ses, therefore, the power of the professional organiser in politics. 
Under the List system, since whole country constitutes one 
constituency for election, the tendency of the parties to stick 
together for this all-important test of electoral strength would 
probably act as powerful deterrent to the development of mine'* 
parties. The List system, used in Poland, Italy and German 
has been responsible for the rise of Dictatorship ir^ the? 
countries. 

r 

XI. Nature of Minority Problem in India 

The minorities in India are neither national as in the new and 
succession states of Europe, nor political as in the homogeneous 
countries like England and Prance. The government 
Se»?ci«»ae« India Act of 1935 is based on the principle of 
interests safeguarding the interests of “ communiti es, classes 
mfnoritfes* ' * The word, minority, in India means 

anything from a “religious group,” to a “class” or 
“interest.” The minority communities are usually enumerated 
as the Moslem s, the Sikhs, the D^gressedjQl ass 1 os pritiah. 

^Commercial Community, the Anglo -Indians and the Indian 
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Arc the 
minorities 
separate 
communi- 
ties ? 


1 


Christ[ans. There is no common basis of classification of these 
so-called minority communities, classes and interests. 

The scientific classification of communities does not run on 
religious or on purely ethnic lines, but on lines of historical 
associations, of lasting identity of language, territory, 
economic life and psychology manifesting itself in the 
identity of culture. The historical communities in 
India are the Andhras, the Tamils, the Malayas, the 
Kanarese, the Gujeratis, the Sindhis, the Marhatis, ihe Rajputs, 
the ’’Oriyas, the Bengalis, the Biharis, the Punjabis etc. In this 
sense the Moslems, the Anglo-Indians, and the Untouchables are 
npt communities. The Moslems have no one common language. 
They speak Bengali, Punjabi, Hindi, and Urdu according to the 
prevailing language ofthe place in which they reside. They do 
not live in any contiguous area and they have no common econo- 
mic life, some belonging to the land-owning, some to cultivating, 
some to professional and some to artisan classes. The Anglo- 
Indians have no community of area. The Depressed Classes 
have no one single community of area or language. They belong 
to several communities, areas and languages. The same may be 
said of the Indians Christians. The Sikhs and the Europeans 
are really minority communities. 

The ‘interests’ which have been given special representation 
are represented by landholders, organized commerce and industry, 
mining and planting, industrial labour, universities and Tfac 
the like. Everyone of these interests may claim to be ae»*nte 
i minority, though by virtue of.their wealth and posi- n ercs 
aon all these interests, excepting industrial labour, can hold their 
nvn without any special representation. 

The problem of minorities in India is mainly a communal 
^'oblem, arising out of the agitation of professional classes, belong- 
ing to comparatively backward sections of Indian population, 
X)Y a %hare in the government of the country. “ The ThcHindu 
'.omnmnal problem of India,’’ observed the Nehr u Moslem 
Tom mjtteej.. is primaril yThe HTndm l^slim p roblem. party 
Ether communities have, however, latterly taken up an aggressive 
ttitude and have demanded special rights and privileges. The 
Sikhs in the Punjab are an important and well-knit minority 
hich cannot be ignored. Amongst the Hindus themselves 
here is occasional friction, especially in the South between Non- 
Brahmins and Brahmins. But essentially the problem is how to 
adjust the differences between the Hindus and Muslims.” 

vtffi. Merits and Defects of Communal Electorate 

.Communal electorate has be come, for the time being, a normal 
eature of the Indian constitution. It is difficult to support it in 
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any way. The peculiar circumstances of India, the intense jea- 
/Aiicjed lousy among the professional classes of different com- 


/ merits of 
\the system 


munities, and the need of creating a sort of counter- 
poise to the nationalist-democratic sentiment of the 
country, have conspired to set up such a strange system. The 
supporters of communal electorate argue that the bitterness of 
feeling existing between the Hindus and the Moslems makes it 
necessary to have communal electorates. They think that the 
minorities can feel a sense of security only when they get sepa- 
rate electorate. They further state that separate electorates 
minimize communalism. The opponents to the separate elector- 
ate point out that communal electorates have tainted public life 
with communalism and has been responsible for the riots. The 
Nehru C ommittee Report ( 19 28) rightly st&tgdj (^Everybody 
knows "tEat separate electorates are bad for the growth of a 
national spirit, but everybody perhaps does not realise equally 
well that separate electorates are still worse for a minority com- 
munity. They make the majority wholly independent of the 
minority and its votes are usually hostile to it. Under separate 
electorates, therefore, the chances are that the minority will 
always have to face a hostile majority, which can always, by 

sheer force of numbers, override the wishes of the minority 

...Separate electorates thus benefit the majority community. 
Extreme communalists flourish thereunder and the majority com- 
munity, far from suffering, actually benefits by them.’^ 


'^Communal electorate stands in the way of development of 
nationalism and common citizenship. Nothing can impair 
national solidarity _mqre than the artificia l di vision, of 
SesVitcm tEe^peopTe^ into comm una l . . electorates. Communal 
t electorate is gnti-democratic. because it does not allow* 

a voter to choose the best candidate in the constituency. 
Hindu elector may find that a Moslem candidate is more desert 
ing of his support than a Hindu candidate, yet he cann#t votP 
for him. Moreover, communal electorate keeps a minority 
always in a minority party and never allows it to be the majority 
party. It also hinders the growth of party system on sound 
modern lines. Another reason for the rejection of communal 
electorate has been stated by Sir Hari Singh Gou r, who observed : 
“The Hindus complain that IFthe Muslim^ who are undoubted- 
ly a backward community are given an undue proportion of 
political power, they might act as a drag on the political progress 
of India and that is a political heresy to permit a backward 
community to rule or materially retard the policy of an advanced 
community. ’ ’ The gr eatest objection t o the communa l elector ate 
is that it spreads the quarrel between the professional cla sses 

Separate" electorate may be, and Has Been, 
of, some advantage to the professional classes in securing a few 
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more jobs at the cost of other communities, but it has failed to 
render any tangible good to the peasants and artisans. Moreover, 
the logical corollary to communal electorate is the division of 
India into Pakistan, Hindusthan, Sikhistan, Anglo-Indiastan, etc. 

V^ffahatma Gandhi suggested that the. elec toral circles shoul d h e 
so determined “as to enable e very c o mmunit y to secure its_ 
{proportionate "share in t he Legisl ature. ”J ~This may "be secured 
by the introduction of Proportional Representation. We have 
seen that the Proportional Representation, too, is faulty in 
many respects. But it is much better than communal represen- 
tation in the sense that under the latter the segrega- 
tion of groups is so complete that national feeling ^*“4',““"-/ 
cannot grow at all. Proportional representation ta,io " s / 
allows much greater freedom of choice to the electors. Communal f 
It does, uofe disrupt and viyisecL^tlie nation, as, th& 

"separate electorate does. It enables the minorities to secure 
proportionate representation without sacrificing national 
outlook. 



CHAPTER XIV. 


THE EXECUTIVE— POLITICAL 

Principles of organisation of the Executive 

'fhe term executive is used in two senses. In the broader 
sense of the term, it signifies the entire staff of officials, high 
and lew, which are concerned with the administration 
^EiMutfve* public affairs. It means the whole body of the civil 
service, of the police, and even the armed forces. In 
the narrower sense, it signifies the supreme head or heads of the 
executive department. It is with the executive in this latter 
sense that we shall be concerned in this chapter. 

In considering the nature of the executive we must not be 
misled by mere nomenclature. We must bear in mind the 
distinction between the nominal and the real executive, 
nom.naf The government of Great Britain is carried on in the 
Execu/ive* name of the King, but the real executive power is 
vested in the ministry. In France, the head of the 
executive is the President, but the executive authority is really 
exercised by the French Cabinet. 

Historical experience has established certain broad principles 
on which the executive should be organised. The essential 
Unity of condition of the success of executive power is the unity 
organization of organisation. The executive is required to take 
is eaaen 1 a p rolJQ pfc action in many affairs. If there are man” 
councillors with co-ordinate power, much time shall have to 1: 
spent in discussion. The proper function of the executive's nc 
deliberation but, to carry out the state-will as expressed oy th 
Legislature. Moreover, secrecy is often necessary in goverr 
mental business, but a large body of executive is incapable c 
maintaining secrecy. In every modern state, except Switzerlant 
the final executive authority is vested in one person. In th 
U. S. A, the supreme executive authority is tli 
?2fho?ity to President ; in England the Prime Minister. Th 
on ^person* n supreme authority, however, delegates and distribute 
a large power to subordinate authorities. He ma 
have an executive council to help and advise him. But if th 
councillors have the power to outvote him, there would be n 
unity of organisation. 

The 'executive must be vested with sufficient power so a 
to enable him to maintain peace and order within the countrj 
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4-Up trol over the 
lIie Executive 


and to defend the people against external attacks. Wherever 
the Legislature had kept the Executive weak, chaos Th E 
and anarchy had invariably followed. The French ought*” 
suffered much owing to the weakness of the execu- Ideauat" 8 
tive in 1791-92. (Hamilton justly observes that power \ 
a feeble Executive implies a feeble government and is but ano -/ 
ther name for bad government.^ 

Though it is necessary to make the executive strong, yet 
it should not be too strong, lest it should flout public opinion 
and tyrannize over the people. The executive must 
be so organised as to make it dependent on the support JopLuV 
oi the people. Iii England, the cabinet with 
majority in Parliament at its back can indeed do 
whatever it likes, but the fear of facing the electorate in the 
next election forces the ministers to keep their hands on th& 
pulse of, the nation. 

The executive should have sufficiently long duration of power 
to make it interested in the administration of the country. 

A very short term of office of the executive leads to “an 
intolerable vacillation and imbecility.” Moreover, TheE 
short tenures necessitate a frequent recurrence of j^vehead^ 
elections, which disturb the normal life of the nation, changed fre- 
Hence, the practice of the election of the President of quently 
the United States for four years has much to command in it. 
In states having the cabinet system of government, the executive 
remains in a power so long as it can command the support of the 
Legislature. In France, frequent changes in the cabinet have 
led to much political disturbance. 


Jed^to 


Considering all these points, we cannot but admire the wisdom 
g>[ Hamilton , who observed : ^The ingredien ts which constitute 
JenergY Tn^The executive are, — first, unity ; secondly, 
tluratron ; thirdly, an adequate provision for its ^t« reau, “ 
support ; fourthly, competent powers. While those 
which constitute safety in the republican sense are, first a due 
dependence on the people, secondly, a due responsibility.”^ 


II. Classification of the Executive 


According to the mode of choice, executives may be divided 
into three classes — hereditary, elected and nominated. But 
Dictatorship forms a class- by itself. 

The hereditary executive seems to be no longer in keeping 
with the spirit of democratic government. In England, Italy 
and Belgium hereditary monarchy has been retained, indeed, 
as an integral part of the political institutions, but the 
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monarchs of these states are nominal rather than actual heads 
of the executive. The institution of titular monarchy 
ewuHveT “tends to introduce into the administration of the 
government elements of stability, permanence, conti- 
nuity, and experience and in the relations of the state with 
foreign power it tends to add a certain prestige which is not 
without weight in diplomatic intercourse.” But in spite of its 
advantages, it is looked upon as a survival of a past age. 
The last Great War has swept away the autocratic monarchies 
of Russia, Germany, Austria and Turkey. The only big state 
where the monarch still retains some amount of actual power 
is Japan. 


Elected executives 'may be classified under three heads— 
those which are directly elected by the people; those 
executives indirectly elected by a body of intermediate electors ; 
and those elected by the Legislature. 

Direct popular election of the executive prevails in a number 
of South American Republics and in the states of the United 
States. The President of the U. S. A. is in practice elected 
by popular election, though the constitution provides for the 
election by an intermediate body of electors. The advantages 
claimed for direct popular election are, that it creates 
t?on ec iJ Sot C “ an interest in public affairs on the part of the masses 
r * an ^ secures the election of a chief magistrate in 
whose ability and integrity the people have confidence. 
But the disadvantages of the system are many. First, it is not 
possible for the citizens to know much about the candidate, if 
the electoral area be a large one. Secondly, the elective system 
breeds intrigue and corruption and throws the whole machinery 
of government out of gear just before the election. Thirdly, 
party feeling is accentuated and in South America it not unofte] 
leads to bloodshed Moreover, it opens the way to injprigue 
and intervention by foreign Powers. 


Indirect election of the executive through an electoral 
college is employed in the Argentine Republic, Chile, Mexico 
indirect an ^ some °^ ev Latin American Republics. Such a 
lied* tcT may s y s ^ em was a Lo adopted in the United States, but 
direct the electors of the Presidential election now vote as 

election members of a party, and as such they have turned the 

indirect election into a direct one. This is the danger to which 
this method is peculiarly liable. 


Election of the executive head by the Legislature is a type 
of indirect election. This method is followed in France and 
Switzerland in the election of the President. The merits of 
system are, that the members of the Legislature are likely 



TYPES OP PARLIAMENTARY EXECUTIVE 


221 


to make a wiser selection than the masses, and that there 
would be close correspondence between the executive Elcction by 
and the legislature. In countries with parliamentary the C iegi"ia* 
executive the cabinet is the indirect choice of the demowadc* 
legislature. American writers, to whom the indepen- contro1 
dence of the executive is a first principle, object to this method 
on the ground that it will impair the independence of the 
executive, and make him subservient to the will of the legisla- 
ture. They also point out that as the legislature is concerned 
with law-making, it should not assume such an important func- 
tion as the election of the executive. 

' Executive heads are nominated by the British Government 
to all the subordinate governments in the British 
Empire. In independent states, if any authority enjoys 
the power of nominating the executive, that authority 
becomes the supreme executive and not the nominated one. 

From the discussions on the mode of choosing the executive it 
will be evident that the classification of the executive 
into hereditary, elected and nominated is not a satis- ba?is°of 
factory one. The hereditary executive is invariably £j“ sifica ‘ 
the nominal head of the government ; some of the 
elected executive heads, as the French President, is also the 
nominal head ; even amongst the nominated executives, the 
Governors-General of the British Dominions are nominal heads. 
But as students of political constitutions we are more concerned 
with the real executive than the nominal. The only satisfactory 
basis of classification of the executive is the relation of the 
executive with the legislature — whether it is under the control 
of Parliament or not. 

111. Types'of Parliamentary Executive 

v^v..iparison between the English and the French Cabinet 

Both in England and in France the real executive is the 
cabinet, with a Prime Minister at its head, which is responsible 
to the elected Chambers. But in several important respects, 
the French Cabinet is different from the English Diw ence 
Cabinet. The Premier in France enjoys far less duet? ence , 
power than his counterpart in Britain. The French in party 
Premier can indeed appoint and dismiss ministers, * ,,tem \ 
But Be must be very cautious in the exercise of his powers. He 
has to depend upon the support of a coalition of a few groups 
and cannot afford to displease any. There is no party strong 
enough to form a majority in the Chambers. Consequently, 
crises are frequent in the French Cabinet. In Britain, a cabinet 
crisis is usually followed by a dissolution and fresh election ; 
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but in recent- years crises have become rare in the English 
Cabinet. But in .France, dissolution of the legislature before the 
expiry of its statutory term of four years is extremely rare. 
When a ministry resigns, merely a re-grouping takes place in 
order to obtain the support of a majority in the Chamber. In 
England, a member of the cabinet which has just been driven 
out of power very seldom accepts post in the cabinet of the rival 
party. But in France, we frequently find a politician who held 
a portfolio in the cabinet, just resigned, taking up another in the 
new one. The cabinet in England is formed on some party 
principles, but in France it is maintained by the distribution of 
government favours. The average life of a French Cabinet, since 
the foundation of the Third Republic, has been only ten months, 
while an English Cabinet lasts usually for more than three years. 
In England, theory of collective responsibility of ministers 
to Parliament has long been established ; in France, 
responsible the Constitution provides 'that ministers shall be 
llty collectively responsible to the Chambers for the general 

policy of the government and individually for their personal 
acts. But in practice the French Cabinet stands or falls 
together. 

Contrast between the French and German Cabinets 

After the last War many states adopted the cabinet system. 
Of these the most important was Germany. The German 
Cabinet differed from the French Cabinet in many 
The^German respects. The French Premier is bound to consult 
!has got far his colleagues in formulating the general policy, and 
than the makes large concessions to them m order to secure 
pJcmier their adherence. The German Chancellor (Prime 
, Minister) enjoyed far giealer power. The Germarj 
Constitution laid down that “the Chancellor of the Federation 
determines the main lines of policy for whiph he is respdlisible 
to the Reichstag. Within these main lines each federal ministei 
directs independently the department entrusted to him for which 
he is personally responsible to the Reichstag;.” Thus, unlike the 
French and English Premiers, the German Chancellor was solely 
responsible for the general policy of the Cabinet. Anothei 
remarkable point of departure from the principle of the English 
and the French Cabinet system is to be found in the fact that 
in the German Cabinet an individual minister was liable to be 
Palled upon to resign. “The Chancellor of the Federation and 
the federal minister require for the administration of their office 
the confidence of the Reichstag. Any one of them must resign, 
should the confidence of the House be withdrawn by an express 
#esohsiion/ , Cabinets in Germany were as unstable as those of 
France* But while the French Cabinets have fallen very often 
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nerely for personal conflicts the German Cabinets fell mainly 
or difference of opinions in foreign policy. Within twelve years 
10 less than four cabinets had to resign for this reason. Political 
larties in Germany were far more strongly organised and disci- 
•lined than those in Prance. At present the Nazi 
iarty has acquired complete ascendancy in Germany. rule in 
’his has contributed to the stability of the executive Germany 
n Germany. 

In Australia, a federal ministry is deliberately elected by the 
jower House. If this House withdraws its confidence from the 
ninister or the ministry as a whole, he or it must 
uilnediately resign and a now ministerial election takes 
dace. The constitution of Czecho-Slovakia contained 
ome provisions for imparting stability to the parliamentary 
xecutive. These provisions stated that a vote of ‘no confidence’ 
a the Ministry by the Chamber of Deputies would be valid 
nly when more than half the members were present, if there 
/as a 50 per cent majority and if the vote was taken by roll call, 
further, such a motion for a vote of “no confidence” must be 
igned by not less than a hundred deputies before it was 
itroducod. 

jJV. Contrast between the American and the 
French President 

“There is wrote Sir Henry Ma i ne, “no living functionary, 
-hTToccTrp fes a more pitiable position than a Prench President. 
'he old Kings o f Prance reigned and governed. Th e 
ihstitu tionaTkihg. ac oQxdiaLto - AL..Thj er ^ reigns, but 
left not go vern. The P r esident of the Uni ted States 

I jverns, but he do es n ot reign. It h as been reserved J 

r the President ,_oi The Prench Republic ’neither to reign, nor _ 
st to govern Though this statement is couched in hyperbolic' 
inguage, yet it is substantially true. 

The Prench President is elected for seven years not by the 
aople but by the two Houses of the French Parliament sitting 
igether as a National Assembl y at Versailles . He can 
3 re-electedr though a re-election has been rare. The The Ameri- 
resident of the United States is now popularly dcntiV 
ected, though the intention of the Fathers of the th/peopic 
institution was to secure indirect election through Jherlfore 
l electoral college. He is elected for four years, and power '\ 

in be re-elected. He can be impeached by the House J 

, BeDresentative^for "treas on, bribe ry or other high crimes.” ; 
he trial is held by the Senate, where a two-thirds majority is » 
squired for conviction. The French President can be impeached 
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for treason only, but a si mple majority is sufficient for convicting^ 
Turn. 


The French President has a formidable array of powers on 
paper only. (He cannot act in any executive matter except 
through "Hs 'Ministers, whomusL by_the constitution, 
weakness of countersign every decree,") One writer has humorously 
■p«.Ment h pointed out that only his letter of resignation and 
his letter thanking the Assembly for his appointment 
do not require the countersignature of a minister. There is, 
indeed, a Council of Ministry of which the President is the head, 
but as "this Council is responsible to the Chambers it becomes a 
Cabinet Council of which the Prime Minister^ the head. This 
fact explains the cause of his weakness. v ^Another cause which 
has c ontributed to his weakness is his . election, by t he.. L egisla- 
ture, and not _by the people. As he owes his position to the 
Legislature he cannnot act independently against it. The po wers 
of the President of the U. S. A, are v ery real , though the 
exercise of them varies gre atly with the personality of the 
President, and in t imes of crise s they can "Become greater still. 
He is the real head of the executive. The members of his 
cabinet, appointed by him, are responsible to him, and not 
to the Legislature. He sees to the proper execution of the laws, 
appoints judges, ambassadors and other high officials of the 
state with the consent of the senate, and can remove any officer 
from his post. 


Both th e Amer ican and the French Presidents enjoy consi- 
power in foreign affairs,. Both ar e the commanders-in- 
the army, navy and air f orces of their rcspec- 


^The U. S. 

) President 

1 i 


chief of _ __ 

A ' tive countries^ Bot h repr esent their respective states 


m ,y become jfo fog sending a nd r eceiving of ambass adors, ministi 


a Dictator 
in critical 
times 


jind in the negotijition and conclusion, jof tXQ£kti^J 




Minor treaties can be concluded by both the Presidents 
without consulting the Legislature. The Power to declare wai 
belongs to the Legislature in both the countries, but in both 
the cases executive action may bring negotiation to such a pass 
as to make war almost inevitable. But it must, be noted tha t 
■r tn times of . civile and. foreign wars th e American President 
^ become s the virtual., dictator ..of the, natiofi,. The constitutio n 
. empowers hi m— to. _da -everything,., nec essary for overenm ini; 
the enemy. During the Gr eat War, P r esident Wilson^ obtained 
and used powers concerning "almost every aspect of national life. - 


The President of the French Republic has got the power 
to summon, adjourn and prorogue the Houses. He can adjourn 
the chambers at any time, though not for a period excee- 
ding a month, nor for more than twice in a session. He 
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has the theoretical right to dissolve the Chamber of Depu- 
ties, but he has not exercised it since 1877. Similarly, he 
has got suspensive veto, which he has never used. The 
President of the U. S._A. does not possess the power to Tbe 
summon 7 or 7 Sljdum. THe ' ,Cong.fess7 He” "or'lTs of th?° we ” 
ministers cannot take part in the business of the President 

Congress, but t he President can get a. .member i«Y tlorcor 

of the Congress to embody his idea^on^a^ 
subject" in a “"bill.. He can influence the Legislature by his. 
Annual Messa ge, whi ch he himself or his deputy reads before the 
Congress-TTATter a bill has been passed through both the Houses, 
it cannot become law until the President signs it. If he 
vetoes the bill, it must be passed in each House by a clear two- 
thirds majority before it can be enacted. 

In conclusion it may be observed,, that the position of the 
French President resembles jnorc that of the King of England^ 
than of the President of the U. S. A- Sc has been called “a 
^constjtutio^l Though he does not enjoy 

^anyfbinglike the prestige of the English monarch, yet in two 
respects he exercises greater power. Owing to the The French 1 
existence of a large number of groups in the French / 

Legislature all ministries are formed by coalition. The conathu- ) 
President takes a leading role in the formation of each t,ona 
coalition and he wields a considerable influence in the selection 
of ministers. Moreover, the king in England is debarred by 
convention from attending any council of ministers, but the 
French President presides over the Council of ministers 
which often meets to deliberate over matters of general 
policy. 


/A 

w Comparison belween the American President and 
the English Premier 

(in the modern world the two most powerful functionaries 
of Government are the President of the United States 
and the Prime Minister of England] The President p«mU n ru >h 
is directly elected by the people for a term of four 1 

years. He cannot be re mov ed from office during ' 

_these years- ""The English Premier is the indirect choice of 
the people. The electorate puts him in office by voting for 
the party headed byTiim. He retains his position only so long as 
he commands the majority in the Legislature. The 
President is more definitely the Head of the Natipn Jin* L"»ct» 
than the Prime Minister. “The 1 eves of the whole *"^f on '/ 
pfeoplfl/' .aAya Ttryefi, “are fixed .upon him even if he 
be.a man of la™ first-ratequality, whereas in Parliamentary 
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countries it is only striking personalities such as Pitt or Cav our 
or Bismark that excite a similar interest and exert a similar 
authority.” 

The American President is the head of the executive department 
only. The Prime Minister is not only the head ol the executive 
tk« Premier but ^ so ^ ie l ea ^ er ot ' ^e Legislature. (If the majority 
,i. thehe”d in the Congress belong to the party opposed to th at 
Legislature of the President, it is just possible that the President 
" w * n might not get those bills enacted which he thinks 
necessary for efficient administration.) (The power of the Prime 
Minister over taxation is much greater than that of the President, 
who may not get the money needed for carrying out any policy 
which the Congress disapproves.) 

The sphere of action of the President is much more restricted 
than that of the Premier. But within that narrow sphere tin 
President is absolute. He need not consult his cabinet nor regard 
its advice as the Prime Minister must. He is the master ol 
his cabinet ; hut the Prime Minister is only the chief of his 
colleagues in the cabinet. Sir Sidney Low asserts tha t th e 
ThePre.i- Englis h Prime Minister is more. -powerful , t han the 
dent h«. American President as he direc ts a nd control s a ll 
JonVroi over the forces of the state and through liis predominant 
isca me j n fl aence j n the Legislature can create,, alfcerjijftd repeal 
laws, and can impose taxation which the Ameren President 
(Cannot. But this statement is true only when the Prime 
Minister has a solid majority at his back. President Boosevoll 
is certainly much more powerful than Mr. Churchill. 


greater 
control over 
his cabinet 




Swiss Executive— A Type by itself 


We have discussed above the two types of the Kxecutiv 
which are generally found in democratic states. But the Sw 
Constitution present* an example of a type peculiar jp itso 
'The colic- This type has been called the collegiate system. If- 
gjatetypeof peculiarities will be fully discussed in the chapter on 
s. * ecut,ve the Swiss Constitution. Here we may quote an 

observation of Bryce to show the necessity of studying it closely. 

u lt would be hard to introduce such a system in any country 
where the passing of laws has been long associated with party 
Menu of strife, and where the distrust of opponents, intensified 

ExeaUSvl * n our r ^ a y s c ' asR sentiment, makes each side 

suspect whatever proceeds from the other ; but since 

alike in France, in America, and in England the constitutional 
machinery that exists for investigating, preparing, and enacting 
legislation on economic and industrial topics has failed to give 
satisfaction, light upon the problem of improving that machinery 
ought to be sought in every quarter." 
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VII. The Executive Powers 

The executive powers in the normal constitutional state to-day 
nay he classified as follows : 

Diplomatic power — which relates to the con- P« e w *™of 

lUCt Of foreign affairs. Executive 

^i|^ Administrative power — which relates to the execution of 
be laws and the administration of the government. 

({ii<^Judicial power — which relates to the granting of pardons, 
i prieves, etc., to those of crimes. 

jWf AIilil;M' y power— which relates to the organisation of tlu* 
'ormed forces and the conduct of war. 

Legislative power — which relates to the drafting of bills 
tnd directing their passage into law. 

The diplomatic or treaty-making power is neither purely 
ixecutive nor purely legislative. In the United States the 
jxocutive makes negotiations, which are to be ratified 
vith or without amendment by the senate. The axiomatic 
douse of Kepresentatives exercises an indirect control 5™ e "nt m 
h rough its right to give or withhold its consent to 
cgislation which may be necessary to carry out a 
reaty. In Great Britain the power of diplomatic negotiations is 
’xclusively in the hands of the executive. Parliament only 
uakes law’s to perfect the treaty or carry it into effect. In France 
ho Chambers cannot modify or amend treaties submitted for 
he ir consideration and must approve or reject them as a whole. 
l n all states the executive appoints and receives diplomatic 
■epresentatives. 

The executive directs and supervises the execution of the laws 
p all states. The head of the executive can appoint, Controlover 
;ontrdl and remove all his subordinates. Within the appoint- 
ield of civil administration lies also the power of mcns 
ssuing regulations or ordinances in matters which have not 
Dcen dealt with by the Legislature. 

The French make a distinction between the political or govern- 
mental functions and the purely administrative functions of the 
executive. The political functions include such matters Administfa . 
is the summoning and opening of the legislative 
chambers, the conduct of foreign relations, the functlons 
Imposition of military forces, the exercise of the rights of pardon, 
stc. “The administrative authority, on the other hand, embraces 
^11 those matters w T hich have to do more directly with the strict 
Administration of the government, such as the appointment, 
direction, and removal of officers ; the issue of instructions and 
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ordinances ; and, in general, all acts relating more directly to the 
execution of the laws. 

The executive controls in every state the army, navy and 
air forces. The pardoning power belongs to the 
power** executive in all states. “'One man”, says Hamilton, 
“appears to be a more eligible dispenser of the mercy 
of government than a body of men.” 

Relation between the Executive and the Legislature 

It has been shown in the chapter on the Separation of Powers, 
that there can be no absolute separation between the 
pot 1 *™ of 6 executive and the legislature. The executive exercises 
Hvc E xccu ’ some legislartive powers such as the right of assembling, 
dissolving and adjourning the legislature in many states. 
In all constitutional states the executive has some kind of veto 
power. Everywhere it initiates legislation either directly as in 
Parliamentary countries or indirectly, through Annual 
£t£re Cgis ‘ Message, as in Presidential form of government. Usually 
Ex n ecutive hc legislative functions of the executive are regulated 
by state rule or common law. On the other hand, the 
executive is controlled to a lesser or greater extent in every state 
by the legislature. 

Veto Power and its utility 

The veto power of the executive requires some elucidation, as it 
is the most important legislative power of the executive. The 
veto power means the power of the executive to dis- 
vetopower approve acts of the legislature. The chief objects of 
the veto are “to prevent hasty and ill-considered action 
by legislature” (Garner). Lord Bryce points out that in the 
United States the veto of the President in federal legislaticm and 
of the State Governor in state legislation is valued as curbing 
the tendency of legislature to pass faulty measures either from a 
demagogic purpose to carry favour with some large section of the 
citizens, or at the bidding of powerful business interests which 
can get at the individual representatives or at ths local party 
leaders who command a majority in the legislature. 

There are three forms of the veto— absolute, qualified and 
S us Pf»sive. The veto power is‘iBs6!ufeTR5¥'e the 
of veto legislature cannot overcome it by any process what- 
power* soever. Such a veto belongs to the King of Great 
Britain in constitutional theory only. The British Crown virtually 
parted with its right of dissent from the Houses two centuries 
ago. The Governor-General of India exercises absolute vet o- 
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A veto is called qualified where it may be overridden by the 
legislature, provided an extraordinary majority of the 
members, usually two-thirds^concur in repassing the ®"* Ufie * 
measures disapproved. UPhe Pr esid ent jof the_ United_ 

States possesses such a veto powi r. VlIic suspensive veto is that 

which compels t he legi slatu re to rec ons ider the mea- 

sures passed byTt and disapp roved by the. President^ ®“ t 8 0 pensive 

In Prance, if the President sends back any measure 

to the Legislature, its members can make it a valid law by 

passing it Jiy an ordinary majority. 

^/Increase in the Power of the Executive in Modern 
Democratic States 


Increase of the power of the executive authority at the expense 
of the legislative body and sometimes of the judiciary is the 
characteristic feature of the politics of the twentieth century 
democracy. As early as 1922, when the dictatorial governments 
had not been formed, Lord Bryce observed in his ‘Modern 
Democracies' the “growing disposition to trust one man, or a few 
led by one, rather than an elected assembly.” The Exte t 
chief reasons for the increase of the power of the on he ^ 
executive are the quantitative increase in the functions K™°nen. 
of the government and the importance of economic talact,T,ty 
questions, which can be dealt with thoroughly either by the legis- 
lature or by the public in general. The State, which previously had 
regarded as its main task the provision of internal and external 
defence, the administration ol' justice, and the maintenance of 
the army and police system, had to undertake a constantly increa- 
sing number of other duties on account of the development of 
industries. Building roads, bridges and railways, the development 
i co mm unications, provision for schools, museums, and research 
nstituies were undertaken by the State. With a view to improve 
lurnair and animal hygiene, medical and preventive measures 
vere introduced, and hospitals and Public Health Departments 
vere set up. Various measures have to be adopted for the deve- 
opment of agriculture, forestry, fishery and animal breeding. 
Extremely difficult tasks like the regulation of river and 
nundation areas, the augmentation of fertile areas, the testing 
)f seeds, marketing the agricultural produce, making trade 
igreements with foreign countries, regulation of currency, credit 
md prices, have been taken up by the State. All these tasks 
belong to the sphere of the executive. The problems involved in 
these tasks are concerned with technical economic questions. 
The general public are not fitted to deal with such questions. 

The Legislature is over-burdened with work. The initiative in 
making the laws has to be taken by the government. Measures 
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Rigour of 

party 

discipline 


not favoured by government have little chance of being passed, 
because the vast mass of legislation introduced by the government 
Power of the * n over y session requires the whole time of the 
execuUveto Legislature. The Legislature finds no time to lay 
andregufa*- down, nor is it competent to deal with, the intricate 
ttoos details regarding the measures it passes. It empowers 
the government departments to issue rules and regulations which 
are binding on citizens. Thus, in England the Factory Act of 
1937 gives power to the Minister of Health to make special 
regulations for any industry his may think fit. The Town 
Planning Act of 19125 gives power to the Minister to decide 
whether or not land is likely to be used as building land ; and lje 
has been made the final judge in any dispute over whether “any 
building or work contravenes a town planning scheme.” In 1935, 
the government of Belgium was granted power to issue decree 
laws, not requiring the consent of the Legislature, to deal with 
the economic situation. 

Another cause of the growth of the execution is the increasing 
rigour of party discipline over the members. If the government 
is to be efficiently carried on through the system of 
opposed parties, the party leaders must be able to 
depend on the votes of their followers. The leaders ot 
the majority party or the coalition party form the government 
and they generally pass measures which they think proper. 

The tendency to the increase of power of the executive is 
noticeable not only in Parliamentary governments but also in the 
Growth of Presidential government of the U. S. A. There has 
the power of been a steady growth of the power of the President 
dent inVhe since the election of Roosevelt in 1933. His attempt 
u ' s * A to modify the legal checks which the American consti- 
tution has placed on the power of the President, is a clear exam* 
pie of the modem tendency to extend the power of the executive^ 
The power of the Central government too, has grown the 
expense of the States. The facility of communication has tended 
to destroy the basis of separation of the different states. The 
policy, of President Roosevelt to accept responsibility for economic 
conditions and to use the whole resources of the nation to cure 
the depression, cuts across State rights and removes large areas 
of administration from State control. 

Thus, the relations between the executive, legislature and 
yLoasof judiciary which were co-ordinated and in balance in 
( equilibrium the nineteenth century, have lost the equilibrium in the 
three * twentieth century. During the war the power of the 

pqv*m executive is all the more pronounced. The strategy 

aacTTthe' plans of action in dealing with the enemy are in the 
hands of the cabinet aud the army leaders. 
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Executive authority in Dictatorial States 

Modern Dictatorship means the centralization of government 
in the hand of a single man. In theory T he is absolute^ _ and is 
restra ined by no .tegaLand. constitutional xules. The Legislature 
is packed with the members of the party of the Dictator. 
Election to the Legislature degenerates " into a farce. 

It merely demonstrates the fact that the government tion of the 
lias the approval and co-operation of the people. None Leg,slature 
but a member of the party is allowed to stand as a candidate. 
Citizens, who have served a period of probation are accepted as 
members of the party. Members of the party are required to 
conform to strict political orthodoxy. The Dictator controls his 
party in a more personal and a closer degree than he can control 
the general administration. The party is the effective instrument 
of controlling the Legislature. 

Judiciary has also been subordinated to the executive in the 
Dictatorial states. (As the independence of the Judiciary is the 
corner stone of democratic government, so the control Conerol 
of justice is an essential safeguard of dictatorship^ 

Control is exercised by the creation of a special court u lc,ary 
for trying political offences, by the power to appoint and dismiss 
judges and bv creating the post of lay assistants to help the 
judge, even in non-political cases. This third method has been 
specially adopted in Italy and Germany. These assistants are 
naturally persons particularly attached to the regime. 

In the Dictatorial states the ministers are responsible to the 
Head of the state. The institution of ministerial counter- 
signature which secures the responsibility of ministers 
to Parliament is unknown in Dictatorial states. The «duced r to 
whole administrative machinery is controlled and of c d°rk» ,on 
directed by the Dictator. Dictatorship gains in 
strength and efficiency by the centralization of authority, but the 
death of the first Dictator or his conspicuous failure in any 
direction brings chaos and confusion in the state. 
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V ADMINISTRATION 

I. Politics and Administration 

Administration is really government in action. It is the 
executive, the operative and the most obvious part of govern- 
DisHnction ,Tien ^ An ignorant Indian villager may not know 
between anything of the constitution of the country, hut the 
t two Daroga is a living reality to him. The science of 

politics includes a study of administration no doubt, but 
administration lies outside the proper sphere of politics. Who 
shall make the law, and what shall the law be are problems 
of politics ; but administration concerns itself with such ques- 
tions as how law should be administered with enlightenments, 
with equity, with speed and without friction. Politics, according 
to Bluntschli, is state activity in things great and universal, 
while administration is the activity of the state in individual, and 
small things. “Politics is thus the special province of the 
statesman, administration of the technical official.” 

The distinction between Constitution and Administration 
should also be noted. A constitution concerns itself only with 
those instrumentalities of government which are to 
tion'tnd" control general law. But the concern of administration 
AdminiJtra- j g w ith. every particular application of general law. 

“Public administration”, observes Woodrow Wilson, 
“is detailed and systematic execution of public law. Every 
particular application of general law is an act of administration. f 
The assessment and rating of taxes, for instance, the hanging 
a criminal, the transportation and delivery of the mails, tl 
equipment and recruitment of the army and navy, efll., a 
all obviously acts of administration ; but the general laws which 
direct these things to be done are as obviously outside of and 
above administration.” 

public opinion. The 
proper sphere of public opinion, however, is to superintend the 
greater forces of formative policy in politics and 
winion and administration. If public opinion tries to supervise the 
mtion'*' daily details and to settle administrative discipline, it 
will prove a clumsy nuisance. The administrative 
‘ services like the traditional Indian wife must not look beyond 
their husband, the responsible head of their respective depart- 
ments, but they should take particular care not to do anything 
i which might antagonize public opinion and thus put their 
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departmental head into difficulty. The ideal to be aimed at 
should be to have civil service cultured and self-sufficienfj 
enough to act with sense and vigour, and yet so intimately 
connected with the popular thought, by means of elections and 
constant public counsel, as to find arbitrariness or class spirit/ 
quite out of the question.’! 


\J Principles of Organization of Administration 


Laski holds that in organizing the administrative departments 
five principles should be observed. First, a minister should be 
placed at the head of each department and he is 
to be responsible to the Legislature for the work of Miffif«r bIc 
his particular department. If a board is set up to look 
after the department, responsibility for the errors and credit for 
the good work cannot be easily fastened on any one. If one 
man is in charge of the department, the Legislature can ask 
him to explain why a particular step was considered necessary. 

The second principle is that there should be adequate financial 
supervision over each department. An officer, second in importance 
to the permanent head of the department, should be 
responsible for all payments made by the department fcnftlny and 
and for making a close examination of the cost ' of tiSnot*" 
carrying out the proposals made by the department, 

This is secured in England by the Treasury. The 
Treasury is divided into eleven divisions and three branches and 
the duties are distributed among them in the following manner : 
First Division : Internal Finance, including internal debt, loans, 
ranking, currency and coinage, revenues, parliamentary financial 
procedure. Attached to this Division are the Treasury officers 

Accounts who act in a consultative capacity on all questions 
imlating to accounting principles and methods. Second Division ; 
Foreign Finance, including external debt, reparations, foreign 
and colonial currencies. The Financial Inquiries Division 
nvestigaies into economic and financial questions. Third Division : 
Social Services, etc., including Housing, Health, Labour, Pensions, 
Police, Transport. Fourth Division : Education, Arts and Science, 
Trade, Agriculture, Fisheries, etc. Fifth Division : Material and 
Policy questions relating to the Navy, Army and Air force, 
Foreign, Dominion and Colonial services, etc. Sixth Division : 
The superannuation of Civil Servants, compensation for injuries, 
3tc. Seventh Division ; General questions affecting the Civil 
Service, except superannuation. Eighth Division : Personal 
questions relating to the Navy, Army and Air force, including 
Civilian personnel employed by these departments. Ninth Division : 
Establishment questions relating to the Post Office, Stationery 
office, Office of works ; services carried out by these departments ; 
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Industrial wages, etc. Tenth Division : Establishment questions 
relating to Colonial office, Dominions office, Foreign office and 
the services carried out by these departments. Home office 
Inland Revenue department, Ministry of Labour, Ministry o 
Transport, and certain other departments. All questions relatin', 
to Museums and like Institutions are also dealt with by this- 
Division. Eleventh Division : Establishment questions relatin', 
to the departments responsible for Agriculture and Health 
Board of Trade and certain other departments. Outside tlu 
division organisation are the following branches : (1) The 

Accounts Branch, which is an executive accounting section undo 
an Accountant and Deputy Accountant. (2) The Investigator 
Branch, which consists of three officers who conduct investiga- 
tions in connection with the simplification of office methods am 
processes, and the introduction of office machinery and labour- 
saving devices throughout the Public Service. (3) The Chiel 
Clerk’s Branch, which is responsible for the clerical, registration 
minor administrative and messengerial duties connected with tin 
departments. In May, 1943, the government promised that ir 
every department the work concerned with organisation anf 
methods will be given a new importance. Mr. I. J. Pitman, a 
Director of the Bank of England, has been appointed to In 
Director of Organization and Methods at the Treasury. This is ai 
encouraging step towards a greater recognition of the need foi 
methods' of departmental administration suited to the demand*- 
of modern government and modelled upon the best practice o! 
modern management. 

The third principle in the organization of departments is tht 
need of associating members of the Legislative Assembly wit! 
/ the actual administration of the country. This may kc 

«y°.“m Utee secured by appointing a committee of members of t^ 
Legislature tor each ministry. The member! of tlic 
committee should possess some specialized knowledge of th< 
department concerned. The committee is not to initiate policy, 
nor to prevent the introduction of legislation proppsod by the 
ministry, but to scrutinise, warn and encourage the work ol 
the department . Such committees ensure a greater responsive- 
ness on the part of the executive to the opinions of the Legisla- 
ture, prevent the minister from becoming a dictator, and bring 
his official staff into contact with the outside world and thereby 
prevent the typical errors of bureaucratic government from being 
committed. 

Fourthly, there should be definite arrangement for co-operation 
between the different departments. Government is an organic 
whole ; it cannot be divided into water-tight compartments. 
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Organization into different departments is necessary for bringing 
specialised knowledge to bear upon administrative problems, 
but that does not mean the total separation of one 
from others. The need of continuous consultation SSn 3rdina ’ 
between the Board of Trade and the Ministry of 
Labour, between the Department of Overseas Trade and the 
Foreign office is very great. In the Provincial governments of 
India there is a deplorable lack of co-operation between the 
different departments. The welfare of villages depend on the 
concerted action of the Agriculture, Industries, Co-operative 
movement, Irrigation, Veterinary, Medical, Education, and 
Public Health departments, but there is no means for bringing 
tlfem together at present. 

The fifth principle is that there should 1x5 a special department 
for research and inquiry into administrative problems. Such a 
department should plan out the lines of possible policy 
and collect the facts needed to develop those lines in ^search and 
all their relationship. Henry Fyrol in his memorable ^J n e8t,ga ' 
paper entitled “The Administrative Doctrine in the 
State” lays special emphasis on the importance of organising 
such a department. He observes: “The Administrative Doctrine 
supposes the presence in all big undertakings of a permanent 
Council of Improvement charged witli the duty of discovering 
improvements of which the undertaking is capable and pursuing 
their realization under the regis and authority of the supreme 
chief. A a organism of this kind seems to me indispensable 
to enable us to study and realize the reforms of which the 
governmental undertaking is perhaps more in need than any 
other. In order to overcome the resistance offered to reforms by 
ignorance, routine and particular interests, what is needed is 
a strong will and continuous action. Momentary manifestations 
i which the superior authority plays but a poor part, cannot 
irodu^e serious results. Continuous action demands a special 


Theory of General Administration 

The activity of the executive power is generally referred to 
as “administration”. American writers draw a line of distinc- 
tion between the functions of direction, supervision and control 
on the one hand, and execution on the other. Willoughby 

distinguishes the functions of administration in the Fttncdoual 
following wav : “When we examine the operation andin»tau : 

b J „ . . . . * . n l , i j. j i tional activi- 

ol the organs of administration we find that the ties of the 

activity of the stage organs divides itself into two e * ecaton 
groups. We may call primary or functional the activity which is 
performed by an organ in order to realize the purpose for which 
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it was established (e.g., the object of the police is the maintenance 
of order, that of a school— teaching, that of a hospital — medical 
treatment, etc.). Institutional activity, on the other hand, is 
that which the organ itself must perform in order to exist and 
to operate as an organ.” To this category belong, for instance, 
the appointment of personnel, the arrangement of the work of 
an organization, such as the schools or police, and the provision 
of buildings, and material equipment, the payment of personnel, 
the conclusion of contracts for public supplies, disciplining of 
personnel, the replacement of persons on sick leave, the filling 
up of vacancies, the utilization of available appropriations, the 
keeping of financial records, the drafting of reports, etc. Func- 
I tional activity is special and technical and varies according to 
the branch of service. Institutional activity, on the other hand, 
is similar to all branches of administration. 

Fyrol drawing analogy from the principle of Scientific Manage- 
Fyroi’« ment in business divides the essential operations of 

theory government into the following six groups : 

(1) Technical operations (production, manufacture, transfor- 
mation) . 

(2) Commercial operations (purchase, sale, exchange). 

(3) Financial operations (procurement and administration 
of capital). 

(4) Operations of security (protection of goods and persons). 

(5) Accounting operations (inventory, balance-sheet, prime 
cost, statistics, etc.). 


(6) Administrative operations proper — foresight, organiza- 
tion, command, co-ordination, control. 

Fyrol uses the term administration proper” in a narrower 
sense than Willoughby, because the functions of the sixth group! 
are peculiarly the functions of the head of the executive. § * 

The five elements of administrative function — foresight, 

Five organisation, command, co-ordination and control are 
:iS! of explained and defined by Fyrol in the following way. 
fuocHon essence of foresight is planning. An accurate 

and complete knowledge of the past and the present 
enables us to draw conclusions respecting future probabilities 
and possibilities and respecting development, improvement 
or reduction. Organization is the determination and realiza- 
tion of the general structure of the undertaking in keeping 
with its objects. It means giving the whole its proper form 
and each detail its proper place, determining the frame and 
filling it with content, assuring a precise division of administra- 
tive labour, giving the undertaking every necessary performance 
accurately determining its sphere of activity. It is in this 
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yay that organization carries over into life the theoretical con- 
ceptions of foresight. Execution is commanding and insuring 
o-ordination. Command mi ans bringing into action all the 
irgans which foresight considers necessary and organization has 
reated. With command, the role of authority and responsibility, 
f initiation and discipline is begun in all phases alike. But the 
,iving of orders would not suffice to insure the execution of the 
vill of the chief unless they were supplemented by the effort to 
nsure co-ordination. Co-ordination means the introduction 
nto the whole of harmony and equilibrium and the giving to 
hings and acts their due proportions. It means the application 
>f means to the end, the unification and levelling of the various 
dffirts, the establishment of a close connection between the 
leveral sections or departments which though they have different 
asks, meet in the common aim. Control is what is meant by 
m inquiry into results. To control is simply to convince our- 
clves that at all times everything is carried out in keeping with 
he accepted programme, the order given and the principles in 
orce. The work of control compares, discusses, judges, and 
mdeavours to enhance foresight, to simplify and strengthen 
irganization, to increase the perfection of command and to 
acilitatc co-ordination.” 

!V. Elementary Constituents of Bureaucracy 

The term ‘Bureaucracy’ is of French origin. In the 17th 
;entury important branches of administration were entrusted to 
ndividual ministers, each of whom had a so-called ‘bureau’ 
bt his command in which business was transacted by several 
iigher and lower officers who acted as subordinates of respective 
ninisters. As there w r as frequent change of ministers, 
te chief clerks shaped and dictated the policy to the ministers. 
fh.e chief clerks thus acquired a preponderent influence which was 
>ften abused to the disadvantage of general interest of the state. 
This form of government was contemptuously termed bureau- 
cracy. In every modern state the highly complex business of 
Ldministration is now performed by a host of officials, and this 
jody is collectively known as bureaucracy. 

There are six constituents of a bureaucracy, namely, (1) 
centralization of control and supervision, (2) safeguards for the 
independence of judgment of each member of the organization, 
(3) keeping of records and file, (4) secrecy, (5) differentiation of 
functions and (6) qualification for office. 

Certain functions are allotted to regional or local authorities in 
every state. But the Central authority must act as an inter- 
mediary and integrator between technically and regionally diffe- 
rentiated functions. A hierarchy of officials is needed to bring 
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about unity of policy and uniformity in administration. The 
hierarchical system implies flawless subordination. But the 
principle of differentiating and distributing functions limits 
the absolute domination of higher officials over the members of 
Hierarchy lower rank. A higher official will hesitate to reverse 
* rarc y the decision of a lower official, when he feels that the 
latter has a better knowledge of the facts in detail. But at the 
same time there are in every administrative hierarchy some rules 
of discipline. A gross breach of discipline is punished with degra- 
dation or removal from office. The punishment, however, should 
not be awarded until one has been formally accused, indicted, 
examined and pronounced guilty, either by a regular court or by 
a court composed of his peers. 

Keeping of records and file has become absolutely necessary in 
all forms of government, because precision and continuity are 
esseutial to effective administration. Officials have got 
«crect' il tendency to follow precedents. Rigid adherence to 
neutrality precedence gives rise to red-tapism. Certain amount 
of secrecy, too, has got to be maintained by officials 
for the sake of preventing wire-pulling and jobbery. The bureau- 
cracy should be neutral and independent towards political 
parties. 


V. Development of Professional Civil Service 

The increase in the functions of government and the growing 
complexity of the administrative work have made it necessary to 
have a professional civil service. It consists of tcchni- 
C-owthof cally trained persons who enter the service of the state, 
Army‘ ionttl :111 ^ remain ia office, irrespective of change of parties 
in power, till they attain the age of superannuation 
The appointment of permanent technically qualified officials lua 
been due to the desire to increase efficiency. To enable tie civil 
servants to give all their time, energy and attention to the busi- 
ness of the state, provision has been made for pension not only to 
themselves after their retirement but also in some cases to their 
widows and orphans. 

The professional Civil Service was instituted in England in 
1855, when the Civil Service Commission was established. This 
body arranges entrance examination for candidates for all openings 
in the Civil Service. There are two classes of Civil Service- 
Executive and Administrative. The function of the 
in England j^xeciitive class is to perform the operations developed 
and determined by laws, rules and practice. Officers of this 
branch are recruited at the age of 18 or 19 after finishing a secon- 
dary school examination. The Administrative class is recruited 
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from the brilliant University graduates, who enter the service 
between the ages of 22 and 24. The duties of this class of 
officers “are concerned very largely with the formation of policy, 
the revision of existing practice or current regulations and deci- 
sions, the recognition and direction of the business of government 
and co-ordination and improvement of government machinery 
and the general administration and control of the department of 
the public service. For the performance of these duties, the 
government places stress upon intellectual capacity, an under- 
standing of relationships, and personal ability to direct and to 
manage. These officers must understand the British traditions, 
the subtleties of distinction, the careful balancing of ideas and 
the avoidance of irrclevent contentious matters, in the handling 
of delicate situations.'’ The present war lias thrown much 
new burden on the shoulders of the Civil Service. The present 
personnel of the service, whether in England or in India, is 
not experienced or competent in the matters of industry, trade 
and finance, which are increasingly the concern of governmental 
lirection. In England the defect has been partially remedied 
by the appointment of temporary officials with training or experi- 
ence in these fields. The experience of the war-time shows the 
need of extending the ambit of peace-time recruitment so as to in- 
clude men of such technical qualifications. Arrangements should 
be made to bring in, at the proper stage and at the appropriate 
salary, men from the professional and business world outside. 

in the United States of America the professional Civil Service 
evas instituted in 1883. A Committee was appointed in 1936 to 
levise means for increasing the efficiency of the Civil Service. The 
mmmittee suggested (1) that more than one hundred 
separate departments, commissions and boards of the [j 1 s h a. 
government should be consolidated within twelve regular 
government departments, which would include the existing ten 
leparlments and two new departments, a Department of Social 
Welfare and a Department of Public Works. (2) The merit 
system should be extended to the whole Civil Service including 
idministrative posts* — a change involving 2£ lakh positions. 
[3) The three planning agencies should be strengthened in order 
jo render more effective assistance to the President in his 
idministrative responsibilities. 

The importance of professional class of administrators is seen 
>est in the change of attitude in Bussia towards them. Lenin 
md his party were determined to put an end to the bureaucracy 
? or ever. Consequently, the Bolshevic party made the Growth of 
ollowing demands : (1) That every member of the Soviet profeisionai 
ihould be required to co-operate in the performance of service in 
tome definite tasks of the State administration ; (2) that Rwi * 
here should be a constant rotation in the work, «o that every 
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member should have an opportunity to acquire experience in each 
branch of the administration ; (3) that the whole body of workers 
should be gradually initiated into the work of the State adminis- 
tration, But the Soviet government had to change its opinion 
after twenty years of experience, and to admit the necessity of 
securing permanence of tenure and technical efficiency. Thus 
writes Stalin : “It may be said decidedly that nine-tenths of our 
troubles and defects are due to a faulty organisation of the control 
of execution. In order to enable the control of execution to 
attain its object, however, two things at least are needed — first, 
that the control of the execution should be systematic and not 
desultory, and secondly, that the control of the execution in the 
Party, Soviet and economic organisations and in all their bran- 
ches should be under the direction, not of inferior persons, but of 
persons possessing the necessary authority who are the heads of 
the organisations. Of popular importance is the proper organisa- 
tion of the control of execution in the central organs — the minis- 
ters. To this end in 1984, A Soviet Control of Commission was 
organised. It has 40 members and its jurisdiction extends to the 
whole territory of the Soviet Union. It is divided into sub- 
commissions and has representatives in the Member States, in the 
provinces and in the districts which are entirely independent of 
the local organisations.” 



Administrative Machinery in Indian Provinces 


The administrative machinery in Indian Provinces is cumbrous 
and ill-fitted to the times. There is a good deal of overlapping 
Causes of wor ^ between different departments. There is hardly 
inefficiency any co-ordination between them. Take for instance the 
scheme of rural uplift. Active co-operation is impera^ 
tive between the departments of Health, Education, Agriculture 
Public Works, Industries, Co-operative movement and Tjocal 
Self-government in effecting any improvement in the villages 
of India. But unfortunately there is no machinery to co- 
ordinate the activities of these departments of government. It 
has been rightly pointed out that “one of the difficulties which 
had led to delays, impediments and frustrations in the past 
was the fact that the administration, like Topsy, had just 
‘grown up'. The functions of government had been changing 
but as fresh fields of governmental activity were taken over no 
opportunity had been taken for an over-all review of the 
machinery of government and fresh activities had allotted some- 
what indiscriminately.” 


1 


The first step towards a scientific distribution of work between 
the governmental departments was suggested by the Bengal 
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Administration Inquiry Committee under the chairmanship 
of Sir Archibald Rowlands, now Finance Member, 
Government of India, The committee suggested XdmtaUtn- 
raeasures which have to be adopted in order to eliminate colmlttieT 
the wastefulness and inefficiency of the haphazard 1945 

and unco-ordinated system of administration which 
had grown up in Bengal. The report of the committee took 
full account of the shift in the emphasis of governmental 
activities brought about in recent years and made recommenda- 
tions intended to place in the hands of government a machine 
working in such a way that the formulating and execution of 
policy for the betterment of the people of Bengal through the 
optimum utilization of its human and material resources could 
proceed without getting into knots such as had so often strangled 
it in recent years. 

In accordance with the recommendations of the Rowlands 
Report the Bengal Government have announced in 
October, 1945 that a reshuffling of portfolios has been by 
effected to reduce overlapping. A Chief Minister's GovraSint 
department has been created to co-ordinate govern- 
mental activities, including development. 

The Chief Minister’s department is concerned with maintenance 
of the constitution ; conduct of elections to and relations with 
the legislature ; everything comprised in the general 
term “personnel management” ; provision of common Minuter*! 
services to all departments of government ; and Department 
funeral co-ordination of all governmental activities. 

On the “nation-building” or development side, the Chief Minister’s 
department would include a development office in charge of a 
development Commissioner having the rank of Additional Chief 
Secretary charged with the duty of stimulating the preparation of 
fevelopment plans by the various departments, scrutinizing them 
when made and integrating them into a coherent plan for the 
province. If successfully worked out, Bengal would be the only 
Government in India to include within the Secretariat 
organization a unit which will discharge the duty of keeping 
the government machine up-to-date and of conducting a running 
check-up on the efficiency of its working. 

The Chief Minister’s department would also contain a Chief 
Secretary’s office charged with the general co-ordination of other 
governmental activities. There will be an Establishment Branch 
and an Organization and Methods Branch in this office. 

The Establishment Branch would deal with all questions 
of personnel management, conditions of enlistment, ° £flce 
recruitment, discipline, etc. The Organization and 
Methods Branch would be charged with insuring that both in 
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higher organizational level and also on the procedural side the 
activities of government departments should be so conducted 
that the maximum result might be obtained from most economical 
expenditure of manpower and time. Another function of the 
Chief Secretary’s office would be to administer the “common 
services”, including Publicity. This branch would concern itself, 
among other things, with duties such as providing residential 
and office accommodation, supplying stationary, furniture, office 
machinery and equipment, furnishing departments with such 
statistics or translations as they required and administering 
government printing presses. 

The Home Department will remain responsible for the 
maintenance of public security, peace, order and tranquillity with 
The Home consec l lien * i administration of the Police and Jails 
Department for all activities involving relations with foreigr 
powers ; for matters of ceremonial precedence ; anc 
also for the regulation and Gontrol of the means of transportation 
This will be the department dealing with any item which doe ; 
not clearly fall to be assigned elsewhere. 

The Finance Department will be responsible for the manage- 
ment of public finance, the maintenance of public 
The Finance credit and collection generally of public revenues 
Department jfc w j]| cease to be responsible for personnel manage 
ment which will be handed over to the Chief Minister’* 
department. 

The Judicial and Legislative departments will contimu 

The judicial ( ^ sc * iar S e their present functions and the judicia 
and Leg { si a- department will take over also registration of marriage? 
tiveDepti. an( j (} ee( j g aQ d documents. 


The Department of Land and Land Revenue will concern itsel 
with the definition of rights in or over land ; ti^ 
Jf Luufand incidence of land tenure ; land acquisition ; the^sollec 
Re"«nu« tion revenue and cesses ; the constitution am 
regulation of rent and revenue courts. 


The Department of Agriculture, Forests and Fisheries will b< 
responsible for the development and optimum utiliza- 
The Dept, of tion °f the animal and vegetable resources of th( 
Forieete end* P rov >nce and when such problems mature, for th< 
Fisheries regulation of agricultural employment and proinotior 
of the welfare of agricultural labour. “Forests’ 
logically come to this department as part of the province’) 
“vegetable resources.” 

The Department of Commerce, Labour and Industries will -b< 
The Dept, of in charge of the promotion and regulation o 
industry, trade and commerce ; regulation of non 
i«3i*etriei agricultural employment ; promotion of labour welfare 
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and regulation of the technical training of artisans and 
craftsmen. 

The Education Department will continue to be responsible 
for the promotion and regulation of educational and 
cultural development, including youth welfare, and KSStinent 
generally for charities and charitable and religious 
endowments and funds. 

The Local Self-government Department will continue rheDept of 
to discharge the duties of promoting health. The two Health «nd 
are so inextricably connected that it is not possible Government 
at present to separate them. 

*The functions of the Department of Co-operation, Credit and 
Relief are the promotion and regulation of co-operative TheDipt of 
activities, the regulation and provision of agricultural 
credit and the relief of distress. and Relief 

The Department of Works and Buildings will continue The Dept, 
to discharge the functions now performed by the Jnd^BuUd- 
Roads and Buildings Branch of the Communications inis 
and Works Department. 

The Department of Irrigation and Waterways will bj charged 
with responsibility for the development and regulation 
of the province's inland water resources with the object i'tr?gaHSn° f 
of preventing and controlling floods and water-logging, ™ y^ rttcr * 
providing and administering irrigation works, maintain- 
ing waterways and producing water- generated power. 

The Department of Civil Supplies will continue to be c?vi? ept> ° f 
responsible for the supply and distribution of essential Supplies 
consumption commodities. 



CHAPTER XVI 


THE JUDICIARY 


I. Functions of the Judiciary 

The welfare and security of the average citizen depends on the 
prompt, certain and impartial administration of justice. ^It isjbhe 
Judiciary which is the shield of innocence an d the impartial gwu?- 
dian of every priv&fcecivil right._ The chief functions of the Judi- 
ciary are to ascertain and decide rights, to punish crimes, and to 
protect the innocent from injury and usurpation. In 
countries the Judiciary decides the application of 
existing law in individual cases. But in those countries 
where la ws have, not been codified, as 
the U nited 8 
laws. 


Thejudi- "11 
)ciary intec* ail 
.prets and 
makes laws 


f in the rigid 
constitu- 
tions the 
Judiciary 
acts as the 
interpreter 
of the 

constitution 


in England and 

— . JL iuleinret ,but ~ also make 

Where the letter of the law is silent, the judges are called 
upon to attach to it the meaning which may be considered reaso- 
nable and consistent with the general principles of morality and 
public policy. Their decisions become precedents for future cases 
of similar type. 

In countries living under a rigid constitution the Judiciary 
takes its place side by side with the Executive and the Legisla- 
ture as a co-ordinate department of government. 
“When questions arise,” says Bryce, “as to the limits 
of the powers of the Executive or of the Legislature, 
or — in a Federation — as to the limits of the respective 
powers of the Central or National and those of the 
State Government, it is by a court of Law that the 
true meaning of the constitution, as the fundamental and supreme 
law, ought to be determined, because it is the rightful and autho-l 
rised interpreter ol what the people intended to declare#when* 
they were enacting a fundamental instrument. This function of 
interpretation calls for high legal ability, because each decision 
given becomes a precedent determining for the future the respec- 
tive powers of the several branches of government, their relations 
to one another and to the individual citizen. 

The nature of judicial functions demauds that the judges 
ought to possess great legal acumen, faithfulness to 
the constitution, firmness of character and, above all, 
honesty and independence. 

In monarchical states “the independence of the Judiciary is 
Neceuity of essen ^ a l protect the people from the arbitrary inter- 
jggjjjjjf ference and oppression of the crown and also to 
SStotfa prevent the judges from being reduced to a position of 
“ tf cringing subserviency to the executive.” In republics 


Qualifica- 
tions of 
judges 
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the independence of the Judiciary is also essential for protecting 
the constitution and laws against the encroachments of party 
spirit and the tyranny of faction. When grave political issues 
excite party feeling, the courage and uprightness of the judges 
become supremely valuable to the nation. 


^\\. Independence of the Judiciary 

The independence of the Judiciary depends upou three factors ; 
(1) the inducements offered to meritorious men, (2) the methods 
of selecting them, and (3) guarantees for the independence 
of -the judges when appointed. The inducements Mcthodsof 
which should be offered are good salary, permanence securing in- 
lii office and social status. The tenure of judges in ofthe encc 
the majority of constitutional states is permanent, that Judlclary 
is to say, they hold office while they are “of good behaviour” — 
i.e., not guilty of any crime known to the law. 

In Switzerland the judges are elected for six years by the two 
Federal chambers, sitting together ; but as re-election is frequent, 
the tenure is as good as permanent. In some of the 
States of the U. S. A. judges are elected by the people £ d geL° nof 
for a short term. This has led to all sorts of abuses 
and corruption. Popular election of judges is subversive to the 
honesty and independence of the Judiciary. The elected judge is 
sure to show favour to his party-men even in judicial administra- 
tion. Moreover, the voters are not fitted to choose whether one 
candidate is more learned in law than another. 

In France candidates for the Bench are selected by competitive 
examination under the direction of the Minister of Recruitnjcnt 
Justice and they are promoted from one grade Ho by' examina- 

( bother according to seniority and merit. They can tlo “ 
ot be, removed either by the Legislature or the Executive but 
only by the final court of appeal called the Court of Cassation, 
xcting through a committee of seven judges. In Great Britain 
udges are appointed by the Lord Chancellor. 

The independence of the Judiciary in England has been 
jstablished by the Act of Settlement (1701) . According to this 
Act the judges has been given security of the tenure 
of office. They are appointed by the Crown on the 
•ecommendations of the Lord Chancellor and they 
lold office during good behaviour. Their removal is possible 
only on a joint address of the two houses of the Legislature, 
lamely, the House of Lords and the House of Commons. The 
udges of the smaller courts may be removed from office by the 
Lord Chancellor for gross misconduct but this power is rarely 
■xercised by the Lord Chancellor . 
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I m peach - 
merit of 
Judges 

cases by 


Unite! States the Federal judges are appointed by 
the President with the consent of the Senate and are 
irremovable .except by impe a chment. Thus, the inde- 
pendence of the Judiciary has been secured in most 
giving them a security of tenure which raises them 


above the exigencies of political expediency. 


^ in. 


The Organisation of the Judiciary 


In modern states the Judiciary may be organised in three 
different ways, <i/' i t may be elected by the Legislature ; (riy 
it may be elected by the people or (iff) it may be appointed* by 
the Executive, The practice of election by the Legislature 
Three modes P reva, ds * n Switzerland but it does not work well, 
of organising for it leads very often to the appointment of party 
the judiciary can anc [ thus leaves out really capable men. 

The -system of popular election exists in ninny of the states in 
the IJ. S. A. The obvious defect of the system is that the 
masses hardly possess the requisite capacity to test the qualifica- 
tion of a person which may make him an efficient judge and 
they often elect incapable judges ; the judges thus appointed seek 
to win public approval and as such make themselves poor judges 
indeed by playing to the wishes of the populace. The system of 
appointment by the Executive has been found by practice to be 
most satisfactory and this system has been adopted in most of 
the states. 

In the Judicial system of every country there are generally 
c i a *' wo se ^ s C01U ^ S » namely, Civil and Criminal. The 

Criminal ei^il courts have a supreme court at the head and so! 

Courts a j g0 cr i m j na i courts. Below each of the highest 

courts in each category, there are lower courts 
jurisdiction, both pecuniary and territorial. 

There is an important difference in the composition of courts 
in the Anglo-Saxon countries and those existing in the continental 
countries. Iu the Anglo-Saxon countries like England, every 
court excepting the appeal courts has a single presiding 
SVwwUtL j u(1 g e while courts iu the continental are presided over 
Se t Cant a i n - d a imm ber of judges. The continent system thus 
judic/ary provides a safeguard against the arbitrary decisions of 
a single personality, but the Anglo-Saxon system is 
liable to this contingency. But it should be noted that the 
continental system involves large expenditure on the part of the 
government. Farther, judges in the Anglo-Saxon countries go 
on circuit from place to place but the continental judges 
not. 
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between 


Administra- 

cases, five Court* 
in France 


in England are 


Comparison between the English and the 
French Judicial system 

In England the decisions of judges are generally regarded as 
binding on later judges in similar cases. The judges exercise 
essentially legislative authority, as their decisions 
form the case-law. But in France the judges are 
expressly forbidden to build up case-law. (The cause 
of this difference is to be found in t he fact that in 
England these l aws are not w ho lly codified, while in France they 
are cd dffiecO In the administrative courts of France, however, 
precedent is acquiring the status of law. 

In England there is no separate court to decide cases between 
officials and private citizens as it exists in France. Adminilltra 
In England a single judge often hears cases, five Courts 
but in France there is a bench of judges in every ,nFrance 
court except the very lowest. The judges in England are 
recruited from bar but in France from those who have no 
connection with the active practice of law. The 
Judiciary in England is a separate branch of govern- 
ment, but in France it is regarded as a branch of civil 
service. Neither in England nor in France is the Service 
judge empowered to declare a law unconstitutional. 

Comparison between the English and the 
American Judiciary 

In the United States of America as well as in England judges 
are appointed by executive authority. The Lord Chancellor 
nominates the judges in England, while the President 
appoints the Federal judges with the consent of the raent and 
ljenate. The English judges can be removed by a removal _ 
petition by both the Houses of Parliament ; in the U. S. A. the 
customary mode of removal is bv impeachment, that is, through 
the preferment of charges by one chamber of the Legislature, 
usually the House of Representatives and trial by the other. 

Id England the Lord Chancellor, a member of the cabinet, is 
(he highest Judi cial dignitary in the land. BnFTn the ~ j" 
United" SFaFeV there is no representative of the Judicial Ch»c™?or J 
body in the executive and vice versa. of England / 

It is in its relation to the Legislature that the Judiciary of the 
I I. 8. A. presents a complete contrast to that of England . The 
judges in England are bound by the laws passed by In Ae 
the Parliament. They have no competence to pro* d! s. a. 
nounce upon the legality or otherwise of the laws Secfu< C ai«w\ 
enacted by the king in Parliament ; (while in England allra ain ‘ 
the Parliament ia supreme. In the U. 8. A, th e constitution 
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itself is supreme. This fact makes the Judiciary of the U. S. A. 
a co-ordinate organ with the Legislature and the Executive. The 
federal judges have it as their prime duty to safeguard the 
constitution and to treat as void every legislative act, of either 
Congress or a state Legislature, which is inconsistent with the 
constitution. They cannot, indeed, abolish such a law, but they 
are bound to treat it as void in all cases before the court arising 
out of it. Dg Tocqueyi lie speaks v ery hig hly of this system i n 
the follow ing wor ds. “I am inclined to believe that it is at once 

i the most favourable to liberty as well as to public 

can%y“£m’ ^oTJeFaml "forms one of the, most powerful barriers 
a™ liberty wbuch have. ever been, d^vised ^gainst the tyranny , of 
polit ical assemblies . ) The Judiciary in the U. Al 
has a competance far beyond that of the Judiciary in England, j 

Mn both the countries the judges contribute to the growth of 
the law bxj^dnj^^ Another point of difference in the 

^ House of organisation of the two states is worth 

<Lords C iisa noticing. The Cong ress h as no judicial function,^ 
(Court except i n trying _c ases__ 0 _fj mpeachinent. Th e Ho usej 
of L ords is the final court . of A ppeal in Eng land, tho ugh the j 
J udicial work is don e no t_b y the ordinary pee rs but theLords) 
oTTtppeal. 

A*, 

>^VI. Comparison between the Judicial system of 
the U. S. A. and Switzerland 


Both the United States of America and Switzerland are 
Federal states and their Judicial systems have something 
in common. The Federal Judges in the U. S. 


Mod* of 
appintment 
is different 


are appointed for lif e or during good behaviour by_the 
' *” r ' in Switzerland, fou^ 


Presidfiiiir ^he Federaf 


Judges 


teen in number, are elected by the Federal Assembly for si^year^ 
But they are usually reappointed. As the supreme court in the 
U. S. A. decides cases relating to controversies between different 
states, or between the union and a state or between a state and a 
citizen of another state, so does the Federal court in Switzerland 
possess jurisdiction over disputes between cantons and cantons 
and between cantons and individuals or corporations.^ 

But the impotence of the Swiss Federal Court is unique 
among federal states. The Supreme Court in the U. S. A. is 
t he guardian of the constitution. It can pronounce a 


Swiss 
, Federal 
TCourt is 
(very weak 


law passed by the Congress unconstitutional, but the 
Swiss Federal Court has no such interpretative powe r. 
( It is a provision of the Swiss constitution (Art. 113) 
thai every statute passed by the Federal Assembly must be 
as vali<h) 
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VII. ^Relation gf the. Legislature to the Judiciary 

According to the principle of separation of functions, the 
"jegislature makes laws and the Judiciary interprets and applies 
liose laws to specific cases. But sometimes one usurp s the ^ 
unctions j)f the other and as such has .some controlling influence^ 
)h the activi ties o f the other. 


thp Judiciary •«} 
thecuatodi-/ 
an of the 7 
constitution! 


In certain countries the Judiciary is entitled to declare the 
aws passed by the Legislature ^ull jernd void, when these laws 
ire found to be in excess of the powers vested in the 
Legislature by the written constitution. In 
J. S. A^j^ie^Jiidicxary, is really the custodian of the , 
(dnstitutiQiL (fn E ngland and France, however, any 
aw enacted by the Legislature cannot be inva-lidated by the 
aw courts, for m these countries €Iie_ political sovereignty of the 
)eop!e as expressed through the Legislature is regardeJ as 
nviolahie^P^csides, the Judiciary by its interpretations of law 
ind their application to particular cases creates rulings and con- 
tentions which are practically regarded as laws. Usually they 
ire called “Judge-ma de” laws.J 

? On the other hand, the Legislature exercises certain functions 
>n the Judiciary. In England, the Upper House of the Legisla- 
te, namely, the House of Lords is the supreme court TheLegi>la / 
>f appeal. In practice, however, this function is exer- tureexer- 
used by the six law-lords and the Lord Chancellor. In |udfcfS me 
ertain other countries also the Upper Chamber acts as * unct,ons 
, tribunal to hear the impeachments against high executive 
ifficials. Tiie^jicnate in. ..the. A ^ and Fr ance co nstitutes 

tself into a tribunal to try executive officials charged by th e 
jower Hous e "of t he Legislature '^THe'JmrTciary is often appointed 
^the Legislature. In the U. S. A. the federal judges arej 
^pointed by the executive but the appointment must be sane- , 
ioned%)y the Senate. 




VIII. Relation of the Executive to the Judiciary 


We have already seen that for the administration of justice, 
-he Judiciary should possess a large measure of independence of 
;he Executive, so that the Executive may not exercise 
indue interference with the functions of the Judiciary. ofthS h«.d t 
rhis independence does not, however, imply that the *“* ) 
Executive is always subjected to the control of the 
fudiciary. It is almost a recognised public law that the Chief 
Executive should be exempted from the jurisdiction of any court or 
Magistrate so long as he remains in office. JFor instance, the 
President of t he U. S. A. is immune from judicial control. But 
ie is respon sible to t he Senate when that body becomes a court 

32 
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for the specific purpose of trying the President, Even in that case 
also the jurisdiction is limited to the removal of the President 
from the office and his disqualification from holding pub- 
| thePmi?* lie office again. His personal liberties cannot be res- 
us. A. the trained by any order of the court. But as soon as he 
becomes an ordinary citizen divested of public office, he 
is subjected to the control of the judiciary as a private individual/ 

At the same time, the orders and regulations issued by the 
President may be^scrutinized and even declared invalid if anybody 
/Thesubor- questioning their validity applies to the court for 
Uinate Exe- redress. The subordinates of the Chief Executive, 
/amenable to however, are not exempt from the jurisdiction , of 
}ofthe ntro1 the Judiciary. The court may freely exercise „ con trol 
judiciary py er them whenever they are found guilty of violation 
of rules pi the constitution. Even the fact that they acted 
according to the orders of the President cannot be a defence in 
their favour. Thus, it is evident that as the Chief Executive has 
to carry on administration largely through the subordinates, the 
Judiciary has indirectly a large measure of control on the acti- 
vities of the Executive. 

It has been contended that the Executive should not be given 
suprerpe authority for that may lead to tyranny. Experience and 
Conflicts re ason show that a large measure of authority should 
(Executive^ 6 ves * ec ^ * n Executive. For, if the Executive is 
|«nd the vc controlled by the Judiciary, then the efficiency of 

Uboutcf be the Executive must necessarily suffer. If a water-tight 

avoided division of functions is attempted, unnecessary conflicts 
between the Judiciary and the Executive are bound to occur. 
The Executive is in a position to hamper the execution of the 
processes issued by the Judiciary, and the Judiciary also if bent 
upon resisting the Executive orders, may create troubles in 
smooth working. 


and the 
Judiciary 
.should be 
avoided 



CHAPTER XVII 
POLITICAL PARTIES 
I. Bases of Party Division 

Political parties are organised bodies with voluntary member- 
ship, whose concerted energy is employed in the pursuit ot 
political power. Fellowship under a leader, lectures, meetings 
.and committees, common festivities and material gain in the 
form of ‘spoils’ impart the cohesive force to the parties. But 
“the special cohesive element ,, J writes Finer, “of a political party 
which differentiates it from other groups and causes political 
parties to ditfer among themselves, is their dogma of the Good 
State, and their desire and struggle for the power to realise its 
implications concretely in the institutions and behaviour of all.” 
Gettell defines it as a group of citizens, more or less D {m 
organized, who act as a political unit, and who by the anVijnesof 
use of their voting power, aim to control the govern- d,vl8,on 
ment and carry out their general policy. A party is often con- 
trasted with a faction and the latter is defined as “any constituent 
group of a larger unit which works for the advancement oi 
particular persons or policies”. But, in practice, the bouudary 
between factions and minor parties is one to bo determined by 
convenience rather than by logic. Parties may be formed on the 
basis of religion, form of government, nationality, class interests 
or some general questions of vital interest to the state. In the 
sixteenth century parties were divided into the Catholics and the 
Protestapts and in modern India they are sometimes divided intc 

[indus and Muslims. In the s eventeenth century the contest 
be tween the king jukI the people gave birth t o poli tical parties in 
England J J[n the nineteenth century parties were organised on the 
continent to uphold a particular form of government, such as the 
Republican, Monarchist, etc. Parties usually follow nationalities. 
Different classes such as Jja^ux and Capital, Zemindar and. Ryot Jr 
Brahmins and non- Brahmins may form rival political parties. 

In modern states political power has been transferred from 
;he monarch and nobles to the people. So the dividing lines 
between parties are tending to be economic. In the old 
Whig and Tory parties in England there were poor as 
‘Veil as ricli men in each party. But now the rich 
jnd the poor have generally joined the opposite camps. divUion»«t 
‘The result has been to accentuate class sentiment, 

Baking a sharper division than what previously existed between the 
richer and more conservative element in every country and that 
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which is poorer, and more disposed to experimental legislation.” 
Division of parties based on social antagonism such as that 
between rich and poor, Labour and Capital, Hindus and Muslims, 
Brahmins and non- Brahmins, is deplorable in as much as such 
a division is unfavourable to the formation of a truly national 
opinion and, to some extent, to national unity in general. 

The discussions which follow assume political parties as based 
on some specific practical issues which divide the citizens indeed 
^AU the par- but ^ le c ' cava ^° between the parties is never funda- 
aiiegiance tr» lucn ^ il ' Such parlies arc fo be found in England, 
the const!- * the 1\ K A. and I< ranee. In these advanced capitalistic 
s tution« governments all the recognised parties owe allegiance 
to the present constitution, and ,ull are agreed to maintain a 
Stron g hold on tlVeir empires and to shut out the eommunjsts 
from jpower. Such pnrties may or may not differ much on 
political principles, but they are mainly held together by the 
prospect of coming to power. 

II. Functions of Political Parties 


politics.^ Tn 
government, 


Parties have been described as a motive force in 
They for mu- c ‘ ountries wlucli enjoy representative 
i«te the ^ parties furnish the organization by which, through 
general will e i ec qj oris< referendimis, and the influence of public 
opinion, general will may be formulated and carried into effect 

It i s the Party system which brings order out of c haos,. In 
most of the constitutional slates' constituencies are so large that 
it becomes almost impossible for an average citizen to 
choose his representative or to vote on rival candidates 
on the ground of merit. The parties are bent upon 
elections and they choose their own candidates. Thei 
of popular sovereignty requires the choice of|partyi 


It clarifies 

political 

issues 


the electors who belong to 


winning 
principle 

candidate to be made by those of 
the party.” “Discussion within a party, culminating before elec- 
tions in the adoption of a platform, brings certain issues to the 
front, defines them, expresses them in formulas which, even if 
tricky or delusive, fix men’s minds on certain points, concentra- 
ting attention and inviting criticism.” 


Each party has got some funds. Funds are often contributed 
by public-spirited men who expect no concrete reward for their 
gifts to the party. But it is also noticed that business- 
aitt 1 ’"' men ’ desiring tariff-favours or seeking to escape public 
regulation, or persons seeking title or honour, 
:ontribute handsomely to the party funds with a view to gain 
iheir selfish ends. The election expenses of poorer candidates 
tee defrayed from the party funds. Had there been no party 
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organization it would have been impossible for poorer people 
to seek election, as election is an expensive affair now-a-days. 
Incidentally, the Party system is conducive to the 
political edu cation of the electors. _ Each party must public* ) 
distribute handbills and pamphlets and deliver speeches 7 

in order to convince the voters of its superiority over other 
parties. Through these discussions even the most indifferent 
elector learns something. 

Party system holds together the members of a representa- 
tive assembly who profess the political opinion for 
which the party stands, so as to concentrate their dc^hirmcm- 
ifforts on the advocacy of its principles and the attain- Legislature 
nent of its objects. 

^Tn the United States of America the Party system performs 
i highly important function. Had there been no well-organised 
parties in the United States the separation of powers p 
)etween the Executive, Legislature and Judiciary theU. s“a. 
vould have made the constitution almost unworkable. hfgh?y useful , 
^arties act there as a unifying force, which by control- funct,ons 
ing the various organs of government, secures h arm onious and 
consistent pol icy and admiiiistration. 


iicial but 
essentially i 
necessary 
unanimity 


HEn consideration of the highly important functions performed 
jy the Party system we must endorse the view of. 

‘far frQin . bejng.Jn contlict.wjth the thcorxoL^SiPii: 

'ratio government, party government is the only th ing, iboutarH- 
vHFch renders it feasible,”/ Had there been no party ' ,ViaIhu<f 
irganizations, by whom would public opinion in such 
r ast populations as those of the United States, France 
>r England be roused and educated and directed to certain specific 
rposes ? Who would have given political li terat ur e to th e 
iters, stirred them cut of apathy, ar ranged pu blic meetings and 
emineftd them of their duty Jbo vote 9 Work in the Legislature 
oo becomes easier because of the party discipline which binds 
:iany members together. vA jnodern democratic jj>tatg without 
bis somewhat ar tifi cial and yet essential unanimity would 


ecome a brawling clew of individual opini ons.” 


I 


Ok III. Merits and Demerits of the Party System ^ 

Advantages of the Party system will be apparent from its 
lfluence on the working of modern democracies as discussed in 
le previous section. But some political theorists have brought 
srtain serious charges against the Party system. We shall now 
iscuss the validity of these charges. 

The critic s o f the Party s yste m ac c use it of artificially promoting 
aanimity and disagreement among opposing~groups which t do 
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^not really exist. (Trof. Goldwin Smith >ays that where tw< 
political parties dispute the field, it presumes "a bisec 
< against Party tion of human nature” which is untrue, 'v&nothe 
^system charge against the Party system is that it transform 
the Legislature in Parliamentary countries into a battlefield. Th 
deliberations of Parliament become a personal struggle of the Ini 
and O uts, i n which the interests of the country arp forgotten^ h 
is further asserted that it prompts each party to make promise* 
and put forward plans whose aim is not to benefit the country bul 
merely to attract papular support, ([That is to say, pledge first 
principle at ter ward^j (Party system gives opportunity to some self- 
seeking political adventurers to exploit in their own interest the 
general body of citizens^ Then, again, the Party system has beer 
accused of debasing moral standard. Jt is alleged jthat in om 
way or another the sentiment of party solidarity supersedes the 
duty which the citizen or the member owes to the state. 
Elected representatives are under the iron discipline of party 
leaders at whose bidding they have to vote on all measures in the 
Legislature. Party system encourages loyalty to party at the 
expense of loyalty to state. It keeps out of office some of the 
ablest men of the state, i.e. the opposition leaders. It leads to 
excessive pandering to the people and suppression of truth. It also 
leads to bitterness of feeling during election times. The most >eriou? 
charge against the Party system is that the party machine is 
under the control of the rich people who exploit the rank and file 
of their organization for promoting their own selfish interests. In 
raising funds a party incurs obligations which compromise its 
effectiveness as the defender of the interests of the people. 

reply to the first charge it has been pointed out by Lecky 
that there are naturally four kinds of men — those who wish to 
return to the method; and institutions of the past 
(reactionaries), those who wish to retain those of ih] 
present (conservatives), those who wish to reform 
present institutions (liberals), and those who desire to 
abolish them (radicals}: If for the sake of achieving tlicir object^ 
the two former classes and the two latter together act jointly in 
political matters, \w c get a division into two great })olitical 
parties, resting on fundamental psychological principles/^/ In 
reply' to the second charge it may be said that the parties 
formulate and organize public opinion and thus secure weight 
for popular voice. Discussions in the Legislature thrash out the 
merits and defects of the proposed measures and evoke public 
criticism, which cannot be ignored by the responsible party 
leaders. It must be remembered that an organised party with 
recognised leaders has a character to lose or to gain. If either 
the Ministerialist Party or the Opposition play false to the nation 
its phances in the next election would be very bad indeed* 


How far 
are these 
[charges 
.true 
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There can be no doubt that the party discipline impairs the 
independence of members, but this defect is counterbalanced by 
certain merits of the Party system. (“Jf there were no_ 
party v oting/ ’ ob serves Bryce, “ministers would nqt lability 8 \ 
Thow from hour to hour whether tliey could count on Executive \ 
carrying some provision of .a. Bill which might in ' 

appearance be trifling, but would destroy its coherence. Perpetual 
uncertainty and the weakness of the Executive, which uncer- 
tainty involves, would be a greater public evil than the subordina- 
tion to his party of a member’s personal view in minor matters. 
He further adds that party discipline imposes a needed check on 
self-seeking and corruption of members. Certain other defects 
have been pointed out by the critics. 

(.Party system harmonises the activities of the various organs of 
government, e. g., in the United States.) It prevents hasty legisla- 
tion by enabling both_its supporters and the Opposition Useful work 
to express their views on the point. The party organi- done by 
zation selects candidates for public oflices, determines Par ies 
party issues, raises party funds, brings the voters to the polls on 
election day, conducts or criticises the government, and trains 
persons for leadership. 

Certain forms of Party system, however, must be pronounced as 
reprehensible. We have already shown that when parties are 
based on social antagonism such as Hindus and Muslims Rcprehen 
or Zemindars and Ryots or Labour and Capital they sibi^m* 
destroy national solidarity. Then again, national party ofpart,cs 
issues are often carried to the election of local bodies, such as the 
Country Council, District Board or Municipality, which bodies 
have got nothing to do with nation-wide questions. Such a per- 
version impairs the efficiency of local bodies* The ‘Spoils System’ 

r practised in the United States, France, Canada and Australia 
another serious defect of the Party system. The victorious 
party (bras out even the best men of the defeated party to make 
room for its own adherents. This system gives rise to inefficiency 
and political corruption. 


Double Party vs. Multiple Party System 

Iri^the seventeenth and eighteenth centuries the electorate was 
small, being confined to richer classes of people, who were all 
igreed about the general objects of the State. Two 
parties were organised in England and the U. S. A. S^riseof 
3n tbe basis of minor differences in principles. “The 
Jouble party system,” observes A. N. Holcombe, “is 
loubtless a convenient, system for contented peoples, but it is not 
m efficient system for the expression of public opinion when 
he variety of opinion and intensity of conviction are great.” It is 
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on account of the intensification of conviction of economic groups 
and the extension of electorate that the people in almost every 
state on the continent were divided into a large number of parties 
or groups. Proportional representation was adopted in many states 
after the first World War with a view to secure to each party 
adequate representation in Legislature according to its numerical 
strength. The emergence of the Labour Party in Britain inter- 
fered with the traditional working of the double party system. 


(The Three 
\mrty system 


Prof. Bamsay Mui r believes that the three-party system is 
quite natural and favourable to freedom of opinion. He advocates 
the form ation of the_ Bight, the Centre and the L eft 
Parties^ These three will correspond, according to hyn, 
to the British Conservative, Liberal and Labour Parties. 
“In almost all countries,” he observes, “those who take a serious 
interest in politics may be divided into three types ; first, those 
who do not desire any great changes in the social order ; secondly, 
those who desire great changes, but only in a Socialist or Collec- 
tivist direction ; those who desire great changes, but not in a 
Socialist direction — rather in the direction of creating the condi- 
tions within which individual enterprise can operate with most 
advantage to itself, and with least restriction of the liberty of 
others.” He further argues that the bi-party system 
destroys the prestige of the Legislature and gives rise to 
the dictatorship of the Cabinet. ( ^It h as disturbed the 
our system of government,” observes Prof. Muir, 
"by dividing Parliament into two serried and disciplined armies 
—a majority whose primary aim is to keep a party govern- 
ment in office, and a minority whose primary aim is to 
discredit it in order to replace it.). This gives unreality to the 
proceedings in Parliament and has greatly weakened its prestige ' 
in the eyes of the nation. Because the Opposition will seize every 
possible opportunity of discrediting the Government, the Govern! 
ment party must swallow all its scruples, and support- the 
Government in all it does, abdicating the duty of frank and candid 
criticism except when it is not likely to have any serious result.” 


/Defects of 
f Double 
1 party system 

working of 


We admit that the division of the representatives into two 
parties raises many unreal issues and destroys the prestige of 
/befecti of Legislature but the group system on the Continent has 
/Maniple’ not made the position of any continental legislature 
^party eyetem more eminent 1 and respectable than that of the British 
Parliament. On the other hand, under the multiple party system 
the representative’s freedom of manoeuvre tends to discredit any 
government by making it uncertain of the steady allegiance upon 
which alone an important political programme can be carried 

If there are three parties in the state, either one single party 
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will gain a strong majority in the election or no party will be 
able to secure a majority. In the first case there will 
be little difference between the bi-party and the GStlrn^ent 
tri-party system. If no party gets a clear majority, 
either a coalition government or a minority government 
shall Have to be formed. Coalition government enjoys less prestige, 
because its mandate comes from the various Parliamentary groups 
which form the coalition instead of directly from the people, 
as is the case when a party comes into power under the double 
party system. It is less powerful, because of the lack of unity in 
the aims and objects of the leaders of parties. Mo reover, coalition 
governmen ts are notoriously unstable. 

But a coalition government'/ whether of two or more than 
two parties, has got some advantages over a single parfy 
government. A coalition government is more flexible, A . „ „ 

since it can be dissolved and recognized without a of Coalition 
fresh election. It is more favourable to deliberation, o nm ' n 
because its component groups have more opportunity for re- 
flection than the supporters of a rigidly organized major party 
government. The public can make its influence felt to a greater 
extent upon a coalition government because its components have 
greater freedom of action than the members of a single party. 
During the last Great War the multiple p.arty system of France 
stood the strain better than the English system. But Magyar 
points out the cardinal defects of the Multiple Party System in 
the following words : r “Compromises have to be observed so 
thoroughly and to such ar degree that serious action, the solution 
of great national problems, is rendered impossible, since the 
moment there is divergence of opinion between the parties on 
Uny question, the coalition falls to pieces and the government has 
tcj|resign. Unanimity is attainable in many cases only negatively 
i ®the determination not to solve some questions or to postpone 
attemplfng the solution*:” ) 

\ yProf. Laski. however, h olds that the existence_^Jjm_Paili3L- 
svstem is the best m ethod of working representative government. 
ft enables the electorate to choose the government _ ^ 

lirectly and to fasten the responsibility for action taken jidlocacy of f 
m a determinate group of persons. “If vye assume that Mrty j 

parties seek for power that they may translate into 
iction t he principles they profess .” he observes, “the more direct 
ihd decisive the choice of the electorate has to make, the better 
is the function both of the electorate and of the Legislature 
ikely to be performed.” ^(Parties may be formed on religious^, 
aationalistic, economic and' even on personal grounds. But it is 
;he economic interest which is, now-a-days, the predominant 
cause of division into parties. Other interests may merge them- 
selves into the two parties advocating opposing economic interests. 

38 
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But in that case each party will become a federation of groups, 
which again will tend to destroy the unity and coherence of the 
nartv y. 1 .^ 

s' 

Political Parties in England 

England was the tiaditional home of the two-paity system 
in course of the seventeenth ( e ntu iv, the Cavalie ig an d the 
Roundhe idsj_ supposing (,he_nval aut hority ot the 
i’evViopmeni GTown and Parliament resp ectiv e!) , developed into 
»rUM 1,,h the y oi y aR d the Whig paities Soon aftei the! 

pa°sing of the First Refoim Aet (18-12 A D ) the 
Tones and the Whig, changed then names into the Conseivative 
xnd the Libei al paities lespectivel) But on the question of the 
repeal of the Com Law the old paity lines weie bluned out and 
England remained practicall) without well-oigamsed parties bet- 
ween 1840 and 1805 Alter the passing of the Second Refoim Ac t 
(1807) Disraeli and Gladstone recognised the Conservative and 
the Liberal paities lespectively But shoitly altei this, the Irish 
Nationalists formed a paity ol their own ITndei the leadei ship 
of Parnell, the\ joined hands sometimes with the C onset vatives 
and sometimes with the Libei als with a \icw to seoute the 
greatest possible concessions to Iieland The Irish Nation llists, 
howevei, could nevei be stiong enough to foim a lmnistiy b\ 
themselves So, piacticilly the two paity system retained tht 
motive foice in English politics till the conclusion of the Gieat 
AVai After the wai the Laboui part) , which was giadualh 
gathering strength from the beginning ot the picsent centui) 
came to the foicfiont Vf n 102.4, . the Labom paity foiined i 
gove rnment , but as jt jhd nut_ wILinand the majority in the 
House of Commons, it Jiad to lefcign after a ministiy of nA t 
month s only Then tbe Consei vatives forq^d a ministiy find helc 
power till 1929 The Geneial Election of 19J9 i_eturned Laboui 
as the largest pai ty indeed, but the combined strength ot_ Jthe 
Conserva tive and the Libeial paities was greater than then own 
Under these circumstances Laboui formed its second jnmistn 
indeed, but it could hold powei only up to the year 1931 ) In tha 
year there was a split in the Laboui paity itself , the majority o 
the party refused to submit to the leadership of the late Mr 
Ramsay Macdonald j In the General Election which followed 
toe Conservatives seemed the majonty, but their leader, Mr 
Baldwin consented to serve under Mr Ramsay Macdonald, whe 
became the Prune Minister for the thud time. Mr. Baldwn 
became the Prime Minister as the head of the Conservative part 
after tbe General Election of 198.5. He resigned his office m May 
189^* when Mr Nevile Chamberlain became the Prime Minister 
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In September, 1939, the Cabinet was reconstituted and some 
seats were given to the Liberals. 

Each of the three parties has a strong organisation inside and 
outside the Parliament. In each constituency there is a local 
committee of each party. Each has a central organi- 
zation, located in London, with an office and a paid of r p«tili ion 
staff. The central offices guide and control the local 
committees, distribute propaganda literature through them and 
raise funds for the whole party. The candidates are generally 
chosen by the local committees with the advice of the central 
office. Inside the Parliament, each party has got a number of 
whips, whose business it is to bring the members together at the 
time of voting in the Houses. 


\yVl. Parties in the United States of America 

The organisation of political parties is one of the three chief 
contributions made by the United States to political science as an 
Applied Science, the other two contributions being Kigid 0rigin { 
constitutions and the use of Courts of Law to interpret American 
them. Fathers of the American Constitution never Paft,e9 
thought of the possibility of the rise of political parties in the 
United States. Jiut from the very beginning of the Federal 
Constitution the questions which successively formed the bases of 
party division were the authority of the Federal government, 
Tariff policy and slavery. As the Federal senators were chosen by 
the Legislatures of the states, each National party fought every 
election on party lines in order to obtain in the state Legislature 
a majority which would secure the choice of senators of its own 
persuasion. It would be noticed that the state Legislatures were 
yfet directly concerned with national issues, on which Introduction 
jlirties were divided. ‘ From the states the habit of o? th°e *Sp£iU 
carrying on all sorts of elections spread to cities and Sy,tem 
counties. “It became a principle to maintain the power of the 
National parties in all elected bodies and by all means available, 
for the more the party was kept together in every place and on 
every occasion for voting, so much the stronger would it be for 
national purposes.” The party organization further required that 
all offices down to the humblest ones were to be bestowed on the 
members of the party only. 

4he two parties that exist in the U. S. A. are called the 
Dejpocj&tic and the Republican. There is no collective adherence 
to any single prinCl^e t>r policy in any party. Both Democntie \ 
the parties are opportunists, adopting their policy on •ndRep^H- \ 
current questions to the circumstances of the day, and C8n p>rtie * / 
mainly governed in their selection of political opinions by tbf 
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probability of political success. Both the parties have got Liberal 
and Conservative Wings. , 

* „ 

The organization of political parties in the U. 8. A. is unusually 
strong for three reasons. (1) Disjunction of executive and legis- 
r of tative power in the constitution naturally calls for a 
strength 0 f bond of union in the shape of a party organization. 

(»2) The extent of territory is so great that some orga- 
nization is needed to select candidates for Presidentship, State 
governorship and other elective posts. (8) The theory of popular 
sovereignty favoured the election of most of the executive and 
judicial officers, so the prize to be obtained by a victory in 
elections is tempting enough to promote party organizations. 

Party organization is based on the primary meeting of all 
members of a political party within a given electoral area for the 
purpose of (a) selecting party candidates, (b) naming 
me™?ng delegates to sit in a party convention, and (c) appoint- 
ing a committee to take, charge of local party work. 
But in the last century the Primaries were attended by very few 
men and became tools in the hands of unscrupulous bosses. The 
manifold evils of the sjstem have been recently remedied in every 
state by different laws. In all the states the Primary has been 
turned from a private, party meeting into a public meeting, at which 
the citizens are entitled to vote (a) tor the selection of party 
candidates for various state offices and senatorships without au 
intermediary convention, (b) lor the selection of delegates to a 
party convention, (o) for the election of members of the local 
party committee. What strikes us as a new departure from 
European politics is the legal recognition of Party as a public 
political institution. The ritate Laws provide that due public v ’ 
p«ty as a notice *>hall be givxu of the time and place of primary 
institution e l ec **' ons ' that f b<‘ election shall be by ballot, and thstj 
innu on eX j )t _. nsefj s hall he paid by the state. In soin^) states'" 

it is the practice to hold “Open Primaries” at which the voter, by 
the use of the secret ballot, may cast his vote for one of the 
parties without declaring to which party he belongs. In other 
states, “Closed Primaries” are established and the admission to 
vote here implies some t< st of party allegiance. In the Presiden- 
tial election voters in the. Primaries are called upon not only 

“ Prim»f i««" *° e ^ ec * i ,ueiu ^ ers the National Convention, but 
rnuri** a j g0 ^ agister their “preference” for a particular 
Presidential candidate. Thus the recent reforms have introduced 
the principle of direct nomination for all offices, from the highest 
down to the lowest. 

*yce describes the peculiarities of the Party system in the 

States in the following words : — “In France legislation 
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and administration are carried on not by one party but 
by combination of groups frequently formed, dissolved, ImporUnce 
and then reformed. In England, party conflicts fought J^tiooai 
all over the country come only once in three, four or Convention 
five years, at a General Election ; and when one party goes under 
and another comes to the top, only some thirty or forty persons 
change places, so the general machine of administration seems 
but slightly affected, and few are those who directly lose or gain. 
Party policy, moreover, rests with half-a-dozen Parliamentary 
figures on each side, pe., the leaders of the two Houses and their 
closest advisers and associates, whereas in the United States the 
National Convention is the supreme exponent of party doctrine 
and policy, universally recognized as the party oracle, though its 
deliverances may, in practice, be conveniently forgotten. Thus the 
American system, though it purports to regard measures rather 
than men, expands nearly all its efforts and its funds in getting 
men into places, and though it claims to give voice to the views 
and will of the whole party, does in reality express those of an 
oligarchy which becomes, subject to the necessity of regarding 
public opinion, the effective ruler of the country, whenever the 
party holds both the Legislature and the Executive/) 

%VII. Party System in France 

Party organization in France differs from that of the English- 
speaking countries in three important respects. First, instead of 
two or three well-organised parties we find a number Exiitertcc oi 
of party groups in France. Gn the United States, ^number of 
the two parties alternately secure the control of the roups 
government, but in France, a ministry is formed by a coalition 
of several groups, because no single group is strong enough to 
outnumber all the others.^ In England, if the Cabinet loses 
:ie confidence of the House of Commons all the members of the 
ministry resign and hone of them accepts office till his party has 
again been called to form a government ; but in France, 
member of the defeated ministry takes office in the succeeding 
ministry. This showsjthat alle giance to party is less strong in 
France tha nllaTflngland or America, The no t orious instability 
of Frencfi mini stries is primarily due to the coalition of separate 
groups whose mutual support is given purely for ^reasons of 
expediency^ 

TK second characteristic of the French Party system is that 
though the parties are more or less organised in the Chamber 
of Deputies, yet they do not extend over the country 
at large. No party group in France has an organi- J^ e t n y c o rg *. 
zation ramified through all the constituencies like the 
three parties of Great Britain or the two historic 
parties of the United States. 
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Another distinguishing feature of the French Party system is 
that the local committees arc not formed or elected by a vote 
Seif-consti- ^Ee inem ^ ers °f the party, (A few minor ^ 

tuted party officials or ex-officials, shopkeepers, lawyers, doctors, 
teachers and journalists constitute a self-appointed 
committee to carry on the election campaign in favour of this 
or that candidate. Such a state of affairs is due to the fact 
that the French citizens are less definitely committed to any one 
party than they are in the English-speaking countries.) 

In France, the Republic Democratic Federation, formed 
in 1903, acts as the real Conservative party. It is aggressively 
nationalistic, is oppossed to the separation of Church 
and State, -and is against the civic discrimination 
against, the clergy. Its adherents in the Chamber of 
Deputies usually join the Groupe de V Onion rvpublioaine 
democratique and in the Senate the Gauche rcpublicaine and the 
Groupe de V Union rcpublicaine. These are the principal right 
and centre parties. On the left are th e Com muni sts, the Socialists 
and t he K a dica l SocjalTsts. The Socialists aim at the Socialization 
oFtEc means of production and exchange. The Radical Socialists 
select their adherents from all classes. 

The adherence of members to their group , is not absolutely 
fixed. The members of the different groups may change their 
Elasticity adherence during a legislative season. A new group 
of principle* may be organized and draw its members from several 
m groups ROurces “Save for the groups 

and the extreme left,'* observes Lindsay 
easily discernible differences of doctrine 
groups are important in that in proportion to their number they 
are represented on the grand commissions of the Chamber. A 
Deputy not infrequently chooses his group solely because he willf* 
thereby have a better chance of securing a place in an important 
Commission. The members of a group may see eye to ey^ with 
the Prime Minister on foreign policy but oppose him on domestic 
noliev.” 


of the extreme right 
Rogers, “there are no 
or programme. The 


A\ 


Rise of One Party System 


Causes of failure of Party System in Continental Europe 

No important state in Continental Europe except France, 
has succeeded in carrying on its government successfully under 
the double or multiple party system. In Russia, 
G-ermany and Italy there is to-day only one Party. 
The reason why the Party system, as understood in 
England, the U. 8. A. and France, has failed in 
IJo^Rental Europe is that the essential conditions of success of 
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such a system were lacking there. The fundamental condition of 
success of party government is that the electorate must have in 
common the same general social objectives and political ideals. If 
they are rent by fundamental cleavages as to what they expect 
of government and if- they would rather die than deny them- 
selves those objectives, party government becomes impossible. 
After the Great War, the difference in the objectives of the electors 
became irreconcilable. 


Moreover, party gover nm ent is not th e most effective sy stem 
for implemen ting autho rity. It is a device for recognising 
diversity of opinion and rivalry of leadership. The party Lack 
which can promise most and can hypnotise the people unfty «nd J 
best by means of propaganda gets power in its own «m™g n th e j 
hand. Once coming to power it may not care to make * lector * te • 
good its promise. The electorate must be able to consider its 
own best interests and those of the nation. But if the electorate 


is not characterized by a high degree of national unity, cultural 
harmony and racial and religious toleration it becomes impossible 
for them to be in agreement with one another about the best 
interests of the nation. Such unity, harmony and toleration 
were wanting in the post-war continental states. Let ns take 
into consideration the circumstances which led to the breakdown 


of democratic government and the rise of one party rule in Italy, 
Germany and Russia with a view to illustrate the general causes 
staged above for the failure of Party system. 

v - / lf we analyse the political condition of Italy before the rise 
of the Fascist Party we find that many causes were at work 
to discredit the government by Party system. First, the Pope 
forbade the devout Catholics to participate in politics Cautei of . 
as he did not recognize the Ttalian State which had n»eoithei 
.deprived him of territorial possessions. This step Party In 
deduced the orthodox Catholics into an irreconcilable It#ly 


minolity and it is needless to say that such an intransigent 
element is incompatible with any Party system. Secondly, the 
political parties tended to become gangs of henchmen rather than 
effective national organizations. The people, imbued with the 
feudalistie attitude, supported their deputies for the favours the 
latter were able to secure from the ministers as the price of 
Parliamentary support. The ministers with a view to get an 
adequate support in the National Legislature played one bloc 
against another. This meant, in practice, the construction of 
political programme on the basis of personal favours. The 
Socialists were numerically the strongest party in the State in 
1919. But there was no unity amongst them. One group abused 
the othef and could not think of a concerted programme. The 
Fascists attacked the Socialist groups with brute force in various 
localities and ultimately secured the control of the Government. 
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In Germany, too, under the Weimer Consti tution of 1919 . 
aggressive, irreconcilable groups spent most of their energy in 
/cant** of rendering each other ineffective. The Weimer Cons- 
'Na*i°Pa t rt f titution gave the people the right to elect the chief 
' u *‘ arty executive of the nation, the Reich President and its 
legislative body, the Reichstag. The Reichstag was elected on the 
basis of proportional representation. Thus, the const/tution 
guaranteed that every group of any importance in Germany’s 
complex national life would have a chance to be heard. The 
centre of gravity now shifted from the executive to the legislature. 
The constitution made the tenure of the Chancellor and each of 
his ministerial colleagues dependent upon the confidence of the 
Reichstag. But in the Reichstag there were a dozen parties and 
they had no common objective amongst them. Political action 
became possible only by exhaustive negotiation and compromise 
between the conflicting economic interests of the different groups. 
Coalitions which appeared to have the confidence of the Reichstag 
lasted only so long as divergent interests cared to maintain 
agreements which had been worked out behind the scenes. Under 
these circumstances cabinets were formed and dissolved in close 
succession. r/ Between 1919 a nd 1233. some thirty cabinets were 
formed. The instability of the executive and the ineffectiveness 
of the legislature threw more of the task of governing upon the 
bureaucracy. A. growing pro portion of the people*, comp osed of 
the middle class as well as Communist and_ Socialist w orkers grew 
jncreasing lv impatient with such a _system of go vernment. M ean- 
while the latent crisis of the German national economy had 
assumed the appearance of acute decomposition. There was acute! 
economic distress ; .the number of unemployed was mounting 
month by month. At that moment the people groping in the 
dark turned towards the Nation al Socialist Germau_Wxu±ars^ 
Party w hich polled 05 lakh votes in the Sept ember election 
j.930. In the election of 1933 {KeT^ational Socialists wbn no 
less than 288 seats out of 047 seats in the Reichstag . Now this 
party, popularly known as tKe" Nazi party, suppressed the Com- 
munist and the Social democratic parties and became the only 
party in the state. 


Complete disorganization of the government and the existence 
of fundamental difference between Bourgeoisie political parties 
iCaumof g ave opportunity to Lenin to capture the machinery 
[ioLhcvik government as the head of the Bolshevik party. In 
vnty 7n 1918, Lenin substituted the name of Communist Party 
*°“ i * for that of Bolshevik. 




aiy, Germany and Russia no other party than the official 
recognised or tolerated. In Italy, Germany and 
the dictatorship of Mussolini, Hitler and Stalin respec- 
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lively is founded upon party dictatorship. The existence 
of the party organization, in these countries differen- 
tiates the dictatorship from the personal and military paJIy'gfves 
dictatorship of the past. “No Roman Emperor,” Dictatorship 
observes Calvin B. Hoover, “had either the resources of 
the party organizations or those of mass propaganda upon which 
to rely. Consequently, the completeness w ith whic h the economic, 
P°]jiicaL and socia i structure can he cont r olled by S tjihy^H Tt!er 
or Mussolini co uld hardly have been parallele d by Jihe power 
of aiiy Cmsar .” — > 

IX. Political parties in India 

The most striking characteristic of the political life in India 
is that it is under foreign subjection. As such all political 
parties have got the common objective of freeing 
the country from foreign rule. The British political 5l{hthe ce 
parties are designed to take part in the working of party 
a system of government which they accept, where- 
as Indian political parties aim at obtaining a reorganisation of 
the state on a basis which would permit them to participate 
in government. The Central government in India is still unde- 
mocratic in as much as the executive is not responsible to the 
legislature. Under such circumstances political parties can- 
not look forward to the responsibilities of office in the Central 
government. In the provinces, however, well organised political 
parties have appeared with the setting up of responsible 
government in the provincial field. 

The most important political party is the Congress. The 
ndian National Congress, however, does not like to he called 
sknply a party. It claims to be the only national 
organisation of the country representing all classes congress 
and communities in India. Party divisions of the 
western type cannot flourish in India so long as she does not 
become an independent nation.. Majority of those who want 
to see India freed from foreign control have joined the 
Congress. The Congress has succeeded in captivating the 
imagination of the masses. It has got a closely knit organisation. 
Every town, every thana, every sub-division and every district 
has got its own Congress Committee. Any body who subscribes 
to the Congress creed and pays an annual subscription of 
four annas can become a member of the Congress. The primary 
members elect the All-India Congress Committee, which meets 
from time to time to decide upon the most important items 
of policy. The President of the Indian National Congress is 
elected only for a year. He nominates the members of the 
Working Committee. A sort of inner Cabinet seems to have 

34 



26 0 POLITICAL SCIENCE AND GOVERNMENT 

developed within the Congress Working Committee. The entin 
Congress organisation is subject to the influence of Mahatinc 
Gandhi. In the west, the leaders of parties are invariably 
members of legislature and the leader of the party which secures 
a majority of seats forms the government. But the Congress 
does not consider the' Parliamentary activity as the chief item ir 
its programme. It was able to capture a majority of seats in 
seven out of eleven provinces in 1937, but great leaders like 
Mahatma Gandhi, Pandit Jawaharlal Nehru and l)r. Rajendrr 
Prasad did not care to become Piiine Ministers. They prefcrrec 
to devote their time and energy to the pushing up of tlu 
constructive programme, the chief items of which are village 
uplift, Khadi promotion, production of communal harmony an( 
amelioration of the lot of the Harijans. 

The Communist party has gathered some strength in mdustria 
areas during recent years. Majority of its leaders come fron 
the rank of intellectuals. The Communist doctrini 
Communists h as a g rea k appeal for idealistic young men. Th< 
workers of the Communist party are well-disciplined 
and hard-working and they are inspired by the spirit of self- 
sacrifice. But they have got little chance of capturing any larg( 
number of seats at the polls. The party has been working 
so long from within the Congress, but it has decided to resigr 
from the A. I. C. 0. recently. The Communist party in it* 
election programme, published in October 1945, sets forth it< 
objectives as follow : “Abolition of landlordism, nationalisatioi 
of land, redistribution of land to make the economic holding? 
and to make large-scale co-operative farming possible Csurj 
to be banned. All agricultural credit to be only through co- 
operative state banks. Private trade in peoples’ food will hi 
banned, peoples’ state to ensure direct purchase system to tkt 
peasant at fair prices. Large-scale mass peasant initiative to Si 
directly aided by the peoples’ state for starting a nefftvork ol 
co-operative sales and purchases societies to buv from th< 
peasant his surplus produce at a fair price and making available 
to him daily necessaries at cheap rates.” The party furthei 
states that in a free India there should be freedom for all 
that there should be food for all and the land should belong 
to the peasants. 

Mr. M. N. Roy has started the Radical Democratic Party 
It has got branches in almost all the important cities 
Sm?cwdr l h a<3 been able to get the support ol 

Party*” c some labour constituencies. But there is little chance 
of its securing an important position in the legislature 
in near future. 

Mfc Jiunab has revitalised the All-India Muslim League tc 



jPOLlTiCAL PARTIES IN ttiblA 


26 ? 


oster the interests of Muslims everywhere. Under his able 
lirection the League has become a very powerful The Muslim 
political organization. During the last election (1937) Le* c gue U 
the League was principally concerned in protecting 
the status of Muslims in those provinces where they were in 
the majority. The League is now fighting the election on the 
r ]uestion of Pakistan. The League has persistently refused 
bo make any compromise with the Congress on this issue. 

The Hindu Mahasabha opposes the League idea of dividing 
Hindusthan into two parts. It does not like to conciliate the 
Muslims on , this issue and opposes the attempt of TheHind 
the Congress to come to an understanding with the Maha«abhi 
League. Dr. Syaiua Prasad Mookerjee is now the 
President of the Mahasabha. He has succeeded in galvanizing 
ihe organisation of the Mahasabha. The party is contesting 
the election in every province. 

Mr. H. V. Hodson has published a penetrating analysis of the 
political groupings in India in the Fortnightly Eeview of May, 
1939. In this article he observes that the struggle for coming 
democratic power can be conveniently analysed as a triangle 
)f forces, the three apexes being the Princes, the Muslims of the 
Muslim League, and the Congress as the overwbel- 
ningly dominant political group m British India. p*™*f lcfor 
There are, of course, other groups (e.g., Sikhs, Euro- 
>eans, Untouchables, Indian Christians) but their importance is 
secondary. The 'Untouchables’ might become in the future a 
powerful political force, specially with a widening of the franchise. 

The triangle formed by the three main groups is one of mutual 
Antagonism. The communal problem is to be considered as a 
resultant of this triangle of forces, and of the struggle 
jpr coining power. The Muslims are anti-Hindu in objective 
fhis struggle for the grasp of political power. But, adds 
the waiter, the nationalist sentiment comes to the top as soon 
is the anti-Hindu sentiment is removed. The Muslim League 
,s as firm in its demand for complete independence as the 
Congress is. 

Agitation for the democratisation of the States is fostered by 
the Indian National Congress, observes Mr. Hodson, for a definite 
purpose — capture of power at the federal centre. The 
Congress claims to speak for the whole of British pi„y y -divi- 
India and has justified its claim to the extent of the 

forming the government in seven (eight) of the eleven Q^JJffnment 
provinces. Yet, with all its power it sees no chance 
3f forming a majority government at the centre of the promised 
Federation. As a pact with the Muslims is unlikely, the Congress 
turned to the possibility of securing a majority by way of 
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democratic representation for the States. “If the bulk of the 
States come to be represented in the federation by elected 
members, then the Congress will have the chance to form a 
government of All-India. If it seems certain that the Congress 
do not see in the federal scheme, as eventually introduced, the 
opportunity of obtaining effective power in All- India Parlia- 
ment, they will put into operation the whole machinery of civil 
disobedience and political obstruction which is capable of bringing 
all but the bare rudiments of Government to a stand-still/ 

The above analysis shows that there is clear divergence oi 
views between the three contestants for power in the coming 
Q ^ k Federation. It is unlikely, therefore, that these three 

for the parties along with the minor parties will coalesce into 

futute two political parties of the British and American model. 
The divergent interests m.iy either form themselves into political 
groups of the continental type or with the increase of Fascist 
tendency in this country there may be only one party — the 
Congress. 



CHAPTER XVIII 

LOCAL GOVERNMENT 


vf? Distinction between Local and Central Government 

The powers of government may be distribute J m two wavs— 
either territorially or functionally. Where the whole state is 
divided into small areas and each area is charged with 
the performance of specific duties peculiarly necessary £pie S P of n " 
or Suitable for it, it is called territorial distribution of j^® 1 r onof 
powers ; whore the powers are entrusted to different 
authorities, each organ being selected so as to perform best the 
work entrusted to it — that is called functional distribution. 
•These two methods are not alternative, but may be used together 
iri the same state. 

The functions of Central government are of a general 
nature affecting the whole state. These are of such a character 
as to conduce to the common good of the whole state. 

The functions of Local government are special to a 5 lSc«TbihI 
narrow locality and they provide for the satisfaction of GovenJmeut 
the subordinate ends of man. The Central functions 
require for their fulfilment wider outlook, humanitarian ideas, 
cosmopolitan sympathy, and a wide knowledge of the principles 
and fundamentals of government. The Local functions require, for 
their fulfilment, local experience and knowledge of details. Exam- 
ples of Central functions are relations between state and state, 
i general peace of the whole world, national education, administra- 
tion of justice and any other function essential to maintenance 
Pid well-being of the whole state. Examples of Local functions 
are provision of local conveniences, local sanitation, vocational 
education, etc. The Central government is responsible to a wider 
and superior public opinion, while the Local government is res- 
ponsible to the opinion of the neighbours who have no concern 
with the larger affairs of the state. The Central government 
lays down the principles of action, and the Local government 
applies those principles to the details of man’s daily life. There 
are many functions which are both general and local 
in their character and their control should be divided SStiJSS" 1 
between Central and Local government, e. g., taxation, 
education, etc. Nearly all modern states have a Central and several 
Local governments and they are joined together either in a union 
or in a federation. 

Local institutions contribute more substantially to the political 
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education of the people than the National government. It is in 

{ Local in«ti- the District Board and Municipal councils and Union 
impS“ta?t ore Board committees that the people most easily learn 
Notional the first lessons in the art of governing themselves. 
Government Democracy finds a more congenial soil in a country 
where the local institutions enjoy a large measure of independence 
than where they are controlled by the Central government. 
Moreover, the local institutions have a greater vitality than the 
National government. The transformation of England from 
monarchy to republic in the 17th century did not bring any 
change in the government of boroughs or parishes. The American 
Revolution of 1775 or the German Revolution of 1918 did not 
affect the character of government in the American or German 
towns in rural areas. 



The Relation between the Central and Local 
Government 


The experience of every country shows that it is necessary for 
the Central government to exercise control and supervision over 
the Local government, but the controlling power should 
control and be exercised consistently with the freedom of local 
JRE— authorities. The legitimate lunction of a central 
Government authority is not to curtail or altogether destroy the 
independence and the power of initiative of the local 
bodies but, on the contrary, to train, stimulate and invigorate them. 
A central authority can apply the fruits of experience of one local 
authority to another, can warn a local authority if it takes a step 
which has failed elsewhere and so far as local conditions permit, 
bring about an approximation to uniformity of standard in the 
administration of various local authorities consistent with the 
individuality of each. It can check extravagance in one locality 
by setting examples of economy derived from another. It can 
calm party bitterness, correct abuses where they exist ana infuse 
a high standard of efficiency and public spirit into the administra- 
tion. On no account, however, should a Central government 
directly take over the legitimate functions of a local authority 
with the object of performing them better. 

The limits of the administrative power of a local authority may 
be prescribed by the Central legislature leaving perfect freedom of 
action to the local authority to be exercised according 
Local* *eif- t 10 toe will of the local people and the conditions and 
SptSSribed ne6( ^ s of toe locality. The administrative powers of the 
Go^eramwJt l°cal au toority may be prescribed by the Central govern- 
ment according to its own estimate and conception of 
local needs and wants. The Central government should exercise 
a general supervision over Local government affairs. 
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HI. Functions of Local Government 

The functions of Local government are to provide such tangible 
utilities as are of general benefit in a particular area, and indi- 
visible among the separate citizens. The most important ^ 
function of Local government is to provide for public purely 
health and safety. Maintenance of public health ,oc • lneed, 
depends on good and clean roads, conservancy service, drainage, 
bridge, parks, etc. It is also necessary to take precautions against 
disease by inspecting food and water, giving innoculation against 
contagious diseases, etc. The local authorities should also provide 
organisation against fi re and see that buildings are constructed 
in such a way as to promote public health and convenience. The 
western countries entrust generally the function of providing 
safety against crimes to the local bodies. The local authorities 
not only control the local police force but also maintain a special 
judicial machinery for dealing summarily with minor cases. But 
in India the police is entirely under the control of the Provincial 
government. 

The next important function of local bodies is to deal with 
public charity and with the maintenance of hospitals, asylums and 
correctional institutions. In India some local bodies Tomake 
maintain hospitals, but none is empowered to provide 
for the poor. These local bodies also provide elementary tjon^pooj 
and secondary education, vocational training, libraries, public ut«n- 
museums, etc. On the continent of Lurope there are 
local bodies which control theatres and opera houses. Last of all, 
the municipal authorities supply public utilities, such as water, 
jas, and electric light, markets, docks, harbours, and local trans- 
portation. In India only the big municipalities undertake some 
if these duties. 

% 

r |V. Relation between Central and Local Finance 

The revenue and expenditure of both the Local and the National 
governments are determined by the extent of functions they are 
called upon to perform. Upto the beginning of the 
nineteenth century the local expenditures were limited 
in a large measure to the care of the poor, with very 
slight addition as for roads and miscellaneous purposes. 

But on account of the Industrial Revolution and the spread of 
democratic influence there came a rapid increase of expenditures 
for education, for improving the health and sanitation of the 
community and for developing the general welfare. These 
expenses were overwhelmingly local in character, although there 
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has also been a tendency of late for the Central government to 
assume to an increasing extent some of the same functions. The 
consequence has been that on the whole, the local expenditures 
have become in many ways quite as important as the central 
expenditures. 

The revenues of Central or National government are usually 
collected from taxes levied on the principle of ability to pay ; 
Principle of w ^ lereas the local finance is generally derived from fees, 
division of special assessments and prices of all kinds charged on 
between the the principle of benefits conferred or cost incurred. The 
Local an< * Central or Provincial government supplements the in- 
Govermnent come 0 j ] oca | bodies by the grant of subventions 'in 
India, Canada and Australia This, however, makes the local 
bodies entirely dependent on the Provincial or Central govern- 
There are four other methods of allocating funds between the* 
ments. Central government and local bodies. 

^he taxes are assessed by local authorities with addition for} 
the use of the Central or Federal government in the( 
theirs*!* 1 U-N-A. Revenues are derived mainly from the general 
property tax, levied upon real and personal property 
alike. The same tax is utilised for both local and central purposes.^ 

In France taxes were assessed by the central authority with 
additions for local purposes before 1917. At present 
the local revenues m France consist of one 4 per cent 
addition to the state income-tax. 

'Vfri Great Britain there is separation of sources of revenue. 
Certain taxes are utilized for central and others for local purposes. 

The proceed s ol the customs ra\u^rilie jtnd_ income t ax 
Brita r in at are utilize d foil t lie nation, wild? D? <1 i™* ajj-e ven uos a iv 
derived almost exclusively .from the local rates or rea 
estate taxes A portion of the vield of Death Duties collected b\ 
tEe Central government is reserved for the local bodies. The British 
practice of separation of sources is in conformity with the actual 
divisions of governmental functions and activities and it ensures 
greater flexibility ami adaptation of means to the end, whereby 
each locality ma> be better able to adjust its fiscal system to its 
own fiscal needs. But a complete separation may introduce fiscal 
embarrassment. The surplus of one kind of revenue should be 
utilized for making good the deficit in the other. 

Sources of Income of Local Bodies 

in England 

In England upto the year 1888 subventions from the Central 
government in aid of the local rates were voted annually in 
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Parliament and were appropriated to specific services, e.g., 
pauper, lunatics, salary of teachers in poor law schools 
and of medical officers, etc. But in 1888 a reform was Sd a ?£t2m 
effected in local government by which the system of 
grant-in-aid was abolished and a share of certain revenues was 
assigned to the local governments, e.g., excise, licence, probate 
duties, etc. A modified form of grant was re-introduced in 1896 
by the Agricultural Bates Act by which the owners of agricul- 
tural lands were exempted from certain rates and the local 
authorities were compensated by a grant from the Central 
government. 

The rest of the local revenues in England comes chiefly from 
direct taxation or from municipal services. The local rates are 
assessed on the annual value of real property, and not t 
on personal property, tangible and intangible as in a 

America. The local authorities seldom make the valuation, but 
follow the valuation made by the National government for the 
raising of income-tax, or that of poor law authorities. The local 
authorities can borrow with the sanction of the Central 
government. 

In France 


In France the local bodies levy a sort of internal customs duty, 
called the Octroi, on articles like wine, beer, spirits, oil meat, 
combustibles, fodder and building materials. This 
hampers trade and is expensive in collection. The rest dutieTand 
of the local revenues comes from sur-taxes on real sur ' taxes 
estate, houses, doors and windows, and on business. The 


“principal” of these taxes are taken by the National government, 
and the sur-taxes given to the local bodies. These sur-taxes are 
levied and collected by the National government ; so it may be said 


t at the general council of the Department has no power of 
xati(j^i. 


In the U. S. A. 


In the United States, the county and township authorities 
draw all their financial support from the proceeds of a direct 
tax laid on real and personal property — land, houses, 
buildings, horses, carriages, furniture, stocks and Sj^eauJd 
shares, mortgages, bonds, etc. The method of assess- 
ment was such that the New York commissioners 
described the tax as a “tax upon ignofance and honesty.” The 
method is described as follows : “The state authorities computed 
the amount of the direct tax needed for their purposes, and divided 
it up among the counties in the proportion of the value of assessed 
property in each. To the sum thus called for each county added 
the amount needed for its own use and then distributed it in like 
manner among its townships, again according to the proptas 

36 
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tionate value of the assessed property in each. To this sum the 
township added what was needed for its own purposes, usually 
the largest amount of all. The total thus reached was distributed 
among all the property-holders of the township according to theii 
proportion of assessed property ; in other words, the total ot the 
assessed property was divided by the total tax to be collected 
and a tax rate was thus obtained which was levied on all the 
property. 

In India 

The total income of District Boards in India is lti^ crorcs ol 
rupees. Thirty per cent of revenue of District Board's consist' 
of rates and cesses levied upon agricultural land in addition tc 
land revenues They are also empowered to impose taxes on 
companies and professional men. Other sources of income are 
pound receipts, tolls on vehicles, ferries and bridges. Government 
makes subvention.-,, to the extent of about 25 pel cent of the 
income of District Board. In England the state grant constitutes 
48 per cent of the total income of the County Councils. Iteccipts 
from markets, shops and other properties considerably add to the 
revenues of District Boards. Municipal revenues are derived 
from taxes and rates on land and buildings, animals and vehicles, 
professions, trades and callings, toll on roaas, ferries, and Octroi 
duties on articles of consumption entering the town. Revenues 
from municipal property, and sale pioceeds ot trees and land- 
produce also add to the income of Municipalities. Grauls lrom 
provincial government form a substantial portion of the municipal 
revenue. 


VI. Local Government in England 

The whole ot England is divided into sixty -tluee administrative 
counti es including the administrative county of London. Withfyi 
«r these counties are urban and rural districts. i\#i urban 
.ocai dist rict whi ch lia s received a municipal ch arter be- 
comes known jis a boroug h. Tlrere are more than 
three hnndmT broughs in England, many of whifch contain a few 
thousand population, and a few are great industrial communities 
like Mancheste r and Liverpoo l. When a borough attains fifty 
thousand popul ation s mor e it is usually taken o ut of the, mtmty 
s>nd b ecome s know n a'* a county borough. A county borough is 
treated as an administrative county by iTself. The county council 
has power to organize any of its parts which becomes thickh 
settled into an urban district. There ar e sev eral parishes in each 
jn each r ural district^ Thus, there are five principal 
areas of Ij6cai government in England, namely, the administra- 
tive county, the borough, the urban district, the rural district 
and the pariah, 
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The governing organ of a county is a County Council, con- 
sisting of (i) a Mayor, elected by Councillors and Aldermen for 
one year, of (ii) representatives elected by the rate- Composi . 
payers for three years and of (iii) Aldermen elected by of ) 

the representatives of rate-payers for six years. The County 0 J 
number of Aldermen is one-sixth of the number of Counci1 
representatives. A County Council supervises the work of the 
rural district councils ; maintains main roads, bridges, asylums, 
reformatories, industrial schools and other county buildings ; 
performs various duties with reference to county policing and 
distribution of old-age pensions, and controls the education of 
county. The county police is controlled by a standing joint 
committee, composed of the representatives of the County Coun- 
cil and of the Court of Quarter Sessions The County Council 
has power to levy a county rate or tax. 

Committees 


The council is divided into committees. The number of 
committees depends on the extent to which the administration is 
differentiated, for instance, there maybe committees for Functiotl . of 
each of these functions — buildings, water works, cSSncU ns ° 1 
markets, lightening, property and lands, public health, Comm,ttee \ 
regulation of food, road, finance, etc. Besides there is usually a 
“General Purposes Committee” which arranges business for the 
monthly meetings of the council, initiates or discusses new 
schemes and enterprises and generally undertakes any work that 
does not appertain to any of the standing committees. 


The council takes no direct part in the administrative action 
but confines itself to deliberative duties and to controlling, ratify- 
ing or disapproving the work of the committees. It makes 
Ihe committee work and does not do the work itself. ^Council 
*ts control is ensured in two ways : — (1) Every 
committee must make its estimates for the year and get them 
accepted by the council ; (2) every transaction of every committee 
and every payment made must be subsequently approved by the 
council. The council also passes standing orders for regulating 
ts own procedure and bye-laws for the guidance of citizens. 


Paid officers 


In the English system the paid officers and servants are the 
executive instruments of local autonomy. The principal munici- 
pal officers are (1) the town clerk, (2) the treasurer, 

(3) accountant, (4) surveyor, (5) medical officer, 

(6) chief constable. The officers are purely executive 
organs, who take their orders from the committees which are the 
specialised administrative organs. 

Each rural district has a council elected by the voters. These 
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)in Rural and 
/Urban dis- 
jtricts and 
I in Boroughs 


councils look after public health, water supply and minor roads 
and grant certain licences. The urban district councils 
have more expensive functions than those of rural 
district councils. The district councils have no aider- 
men. The borough council is composed of a mayor, 
aldermen and councillors sitting together. But in it the number 
of aldermen is one- third of councillors, and not one-sixth as in 
County Councils. The mayor may be chosen from outsiders or 
from amongst members of the council. The borough council is 
the executive and legislative authority combined. Its functions 
arc to adopt by-laws, determine the local tax rate, prepare and 
vote the budget, appoint all oflicials and supervise the work of 
municipal departments. Here too, much of the work is done 
through committees. 

The success of the English government is due to the combina- 
C Causes of tmn of laymen who become councillors with the 

{ Focal* s * n expert officers, whose tenure of office is generally 

NGovernmen permanent, and to the absence of the spoils system 
in the local administration. 

Vfho Central government exercises control and supervision over 
the local bodies through six national departments — namely, the 
Ministry of Health, the Home Office, the Board of Edu- 
cation, the Ministry of Transport, the Board of Trade 
^ and the Electricity Commissioners. Besides these, the 

Ministry of Agriculture and Fisheries has su pervisory power s in 
relation to markets. T he actual work, however, is in no case 
directly done by an y of these Central departments. /‘They merely 
advise? inspectT regulate, give approval or withhold approval?* 


SCenttal 

/control 


VII. Local Government in the U. S. A. 

C 

“The large lree do m of action’’, ob serves President ^ilson' 
“and broad scope of function gi ven to local autHoritTes is' the 
distinguishing characterist ic of t he Americ an .system o f 
government. The system of local government in the U. S. A. 
may be studied best by dividing it under two heads — rural 
and urban. 

Township Plan in the New England States 

The rural government may be classified under three heads — the 
town or township plan, county plan and the mixed system. 
Rorjl In the New England States the primary government is 
Government the historic “town” or township. The citizens of the 
EngUod township meet once a year ( with extra sessions, it 
swe* necessary) to elect the officers of the township foi 

the ettsuing year, to vote on the prospective expenditure of monej 
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and the basis of its assessment. The officers thus elected are 
three to nine select men, the town clerk, the treasurer and the 
assessors, collectors of taxes, school-committee men and minor 
officers. These carry on the administration during the year. But 
in places which have got large population, elected municipal 
government has been set up. The townships are grouped into 
counties. But the county has got very little power. It merely 
apportions taxes for county purposes among the towns, looks 
after county buildings and county roads, etc. 

County Plan in the South 

In the south the county is much more important than the 
townships. The county officers are elected by popular vote and 
consist of a board of commissioners, which has under Tl _ . 

The South- 

it a treasurer, an auditor, and superintendents of ^County 
education, roads, and the poor. The judical work of 
the county is carried on by the elected sheriff, clerk, coroner, 
attorney and minor officers. 

Mixed Plan in the Middle and Western States 

A combination of county and township systems is found in 
the middle Atlantic Commonwealths and in the greater number 
of Western Commonwealths. Functions are divided between the 
county and townships according to the nature of the business 
and both are governed by elected officials. 

The municipal government is equally democratic. “In some 
states (Virginia) the city government excludes the county, in 
others the county remains, forming a part of the city, Extcntof 
or including the city as part of itself.” The govern- democratic 
ment of the city is carried on by the City Council and contro 
the elected mayor with a large number of subordinates, partly 
elected, partly appointed. But the City Council has not got as 
narge .power as its counterpart in England enjoys. The mayor 
is not elected by the council as in England but by the people. 
Moreover, the Commonwealth legislatures enact such detailed 
municipal legislation and restrict so much of its financial power 
as to diminish much of the scope of activity of municipalities. 
The modern tendency in America is to entrust more power 
to the executive (the mayor) than to the council. The object of 
this plan is to fasten responsibility on one man. Higher salary 
and longer tenure are also being assured to the elected officers 
to prevent corruption. 

Vlll. Comparison and Contrast between the English and 
American methods of Local Government 

In England the administrative staff of the Local government, 
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including the chief executive officer or the town clerk, treasurer, 
W spoils chief constable, borough engineer, medical officer of 

^stcm*in health, are appointed by the County Council. These 

( ** an officers are not indeed given civil service protection 

against removal, but they are kept in office as long as they remain 
efficient. But in the U. S. A, the local officials are appoin ted 
by the mayo r. The mayor selects some of those prominent 
workers by whose support he was elected. With the end of the 
term of the mayor officials appointed by him are also turned 
out. This i s called the sgoi Is sys tem . 

In the United States of America, the State government does 
not interfere wi t h the loca l bodies. In England the Central govern- 
~~~ meat through its various departments exercises super- 

' in rhe vision and control over the local bodies. C*Centia. l 

)cen7nISr ro g ontrol over Local government in England,” observes ^ 
control Muh roZ ^ acTm iiu strati ve in character and e xtremely 

flexible. In the United States we are making it legislative, and 

hence more rigid. The English plan is to provide that some 
central board of bureau shall determine whether local authorities 
shall do this or that. The American plan is to settle the matter 
by law, not by leaving it to official discretion. But the needs and 
capacity of all local bodies are not the same ; hence the English 
system is more suited to the requirements of each locality. 

In the U. S. A. the municipalities can borrow up to a limit 
fixed by the state constitution or by a law of the state. In 

England there is no such fixed limit but the local body must 
obtain sanction of the government before it can borrow a single 
shilling. In this system there is very little danger of wasting of 
borrowed money, while in the U. S. A. some municipalities may 
spend it on unnecessary things or may be forced to dispense with 
desirable things. 


^ IX, Local Government in France 

Local government in France assumes an entirely different 
character from that found in England and the U. S. A. The 
local bodies in these countries enjoy a large measure of self- 
government, whereas the Fmnch system of local administration 
is a highly centralized one. ('Municipal Home rule has noplac e,” 
it has been said, "in French political philosophy/ j 

For the purposes of Local government, France has been divided 
in toj3jffhtv-nine ^Departme nts. Each Department is subdivided 
Hittory of * nt0 a num ^ er Arrondissemenis, which again are 
divided into Cantons and Communes. There are al- 
*?****** together 170 Arrondissements, each with a sub-prefect 
ad* a council* The number of Communes is 37000,, each with 
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an elected mayor and a council In the pre-revolutionary period 
there was complete centralisation of authority in France. This 
feature has been retained in Local government, though for a short 
time under the constitution of 1791 each unit of Local govern- 
ment was made practically independent. In 1799, Napoleon again 
established the centralised system of administration. Reason for 
centralisation may be found in the following words : ‘It enables 
us to fill the local posts with our friends, safe men who will serve 
us at a pinch. It prevents local bodies which might CauseBof 
be at a given moment disaffected from becoming local centraiiaa- 
centres of open resistance or secret conspiracy. If such Authority 
bodies commanded large funds or controlled the police, 
or ’were in any way strong and conspicuous enough to influence 
the masses of the people, those might be a danger. We must 
not give them the opportunity.” 

A Department in France has a corporate personality indeed, 
but it enjoys a very limited amount of self-government. There 
is no right of a Department which cannot be taken Dc 
away by the French legislature. A Departmental mentsand 
council has got no control over the prefect, who is its council* 
executive head. In each Department there is an elected 
council, chosen by universal suffrage, each canton returning one 
member who sits for six years. As the number of cantons in each 
Department is not the same, the numerical strength of the council 
varies from Department to Department. There are two sessions 
of the council in each year, one lasting for a month, the other a 
fortnight. If an extra session is called, the sittings must not 
exceed one week. When the council is not in session the routine 
work is carried on by an executive committee known as Depart- 
mental commission. The Departmental council serves as the 
gislature of the Department. It can make regulations relating 
jO poor relief, traffic, public buildings, etc. But its actions may 
be o^rruled by the central authorities at Paris. It votes the 
budget, which is piepared in the office of the prefect. The budget 
provides funds for the maintenance of the prefectures, the court 
houses, the prisons, roads, bridges, etc. The characteristic 
feature of the French system is that the council merely deals 
with the administrative policy, but it has no hand in the actual 
administration, which is left to the prefect. 

VFfie prefect is at once the agent of the Central government 
and the head of the executive in the Department. He is assisted 
by his confidential assistant, secretary -general and other Poi4tion ) 
officers, appointed by the authorities at Pans. The onhe°*l 
prefect is in charge of the various public services Pre e?t ) 
operating within his jurisdiction — main highways, bridges, jails, 
poor-houses, and hospitals, together with certain phases of public 
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and sanitary work, education, the raising of recruits for the army, 
the taking of the census, the maintenance of public order, the 
tobacco monopoly, censorship, etc., etc. He also supervises the 
government of the communes. But it nnut be remembered tha t 
he himself is contro lled in every sphe re of his activity by^Tthe 
Minister of the I nterior. The Departmental council cannot take 
up any question for discussion which has not previously been 
approved by the prefect. He prepares the budget, which is ot 
course submitted to the council for approval. But when it has 
once been approved it is lie who spends the money without any 
reference to the council. As regards the multifarious functions oi 
the prefect it has been well said that “Just get yourself born in 
France, and the Prefect will do the rest.” 

The prefect carries on his multifarious duties with the helf 
of sub-prefects, who are stationed at each Arrondisse- 
«nd Arron^* ment. The sub-prefects, however, have no indepen* 
dissements ^ en j. p 0Wers There is an elected council in each 
Arrondissement, but it has no function except sitting as the body 
for electing senators. It cannot make any law, nor can it vote 
any money. 


There is no distinction between rural and urban areas in the 
scheme of local government in France. Large towns like Parb 
and Marseilles and a little hamlet containing fewer 
jCommunes fifty inhabitants are alike communes. A communf 

is a municipality holding property as a corporation. It has a 
communal council, varying in size from ten to thirty-six members, 
unpaid and elected for four years by universal suffrage. The 
elected representatives elect from among themselves (and not 


- -t i o "■ 

juayor the mayor of the commune. The mayor is thi 

v ' chairman of the council of the commune and pA-fonm 

administrative functions both as the agent of the Central govern 
ment carrying out the directions of the prefect, and as the executivt 
in matters falling -within the sphere of the communal council 
In some of these matters the prefect can interfere to annul th< 
acts of Maire or Council, and he may suspend either oi 
both, from office for a month. The Central government 
can remove the mayor from his office and dissolv< 
control' the council altogether. These peculiar .powers o 
the Central government show the lack of autonomy 
of the communes in France. The commune has got wid< 
functions, and its council can regulate by deliberations all th< 
affairs affecting the commune. There are trained officers t< 
carry on the administration in large communes. “The Frencl 
cities have been better governed, on the average,’’ says Munro 


CENTRALISED VS. DECENTRALISED SYSTEM ‘281 

“than the cities of the United States. There have been few 
municipal scandals of any consequence. The city’s 
money has been honestly spent, and good value has with \he 
been obtained for it. The grosser forms of malfeasance Sam / 5 i S?r a - / 
and peculation, which have been so common m the \ 

cities of the United States, are virtually unknown in ' ' r 
France. Contracts are fairly awarded to the lowest bidder ; the 
spoils system has been kept in control ; the officials of the various 
departments have been given security of tenure ; and the police 
have remained honest.” 


Centralised vs. Decentralised System of Local 
^ Administration 

Administrative centralisation is in vogue in France and 
Germany, while local autonomy prevails to a great extent in the 
IT. S. A. and to a less extent in England. In the D . ffcrcn 
English system, the local authorities are regarded as between the 
separated grafts of the parent tree : in the continental twosystems 
system they are still its branches. In the former case there is 
no vital connection between the Central and Local governments ; 
in the latter there is such connection and the latter draw their 
sap and vitality from the former. 

The centralised system is usually in the hands of a governing 
class whose interests are distinct from those of the 
population, because they have less contact with the ^ofVhJ 18 ’ 
people, and they draw their inspiration from and are sy"££j ,scd 
responsible to the superior officers on whom they 
depend for their promotion rather than on the public opinion. 

In the decentralised system the officials are taken at intervals 
from the people who are accordingly inoie responsible 
to the popular will. There is no specially trained 
goveftiing class as in the centralised system ' distinct 
from the rest of the population. 

The centralised system possesses the merits 
economy and the officials are well-trained and 
with strict discipline and solidarity. This tends to make the cen- 
tralised system bureaucratic. The greatest vice of Respcctivc 

bureaucratic system is that it sacrifices popular will to merit* and 
mechanical efficiency, and individual feelings, merits emen ’ 
and sentiments to the statistical average furnished by precedent. 
The decentralised system secures the means of political education 
to the people, although it might sacrifice economy and efficiency 
in administration. 


Decentra- 
lised system 


of efficiency and 
experienced men 
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CHAPTER XIX 


COLONIAL AND DOMINION GOVERNMENT 


I. Meaning of the Term 'Colony 1 and the Old 
Colonial Policy 


The term ‘colony’ is loosely used to embrace various classes 
of distant territories subordinate to or dependent on a parent 
state. A colony, however, properly means a body ol 
ofthe'tem people formed bv migration to a distant region, where 
they support themselves by industry and the produce 
of the soil, and are under the protection and attached to the 
mother-country. 

In the ancient world the Greeks 
Asia Minor, on the coast of Africa, 
close connection, based 
maintained between these 

the states from which they had removed. But the 
colonies were usually politically independent of their mother- 
country. 


Peculiarity 
of Greek 
colonies 


established communities m 
in Italy, and in France. A 
mainly on sentiment, wap 
emigrant communities and 


The Romans established colonies in different parts of then 
empire to keep the subject population in military subordination 
centralised *° ^ olne - The Principle of responsibility to a Central 
policy of government was brought to its greatest perfection in 
mc the policy of Rome. The colonia was of the municipal 
institutions of the empire, having its own governing corporation 
dependent on Rome. There were various grades of colonies- 
— some having high privilege of Rowan citizenship, and other- 
having the citizenship of a bumbler grade. 

The Spaniards acquired vast dominions in America lit the 
beginning of the modern age. They governed these colonies by 
Oppressive sen( ling a staff of civil and military officers. So long 
•y*tem h as ^P a * n remained a first rate power, she kept her 
colonies in strictest subordination. A new chapter in 
the history of colonial government has been opened by Great 
Britain in the present age. 


II. Motives of Colonization 

The forces which have contributed to the colonization of Africa 
and Australia in the modern age may be broadly characterised a? 
economic, political and religious. 

The Industrial Revolution created problems, which the 
nationalists tried to solve by colonial expansion. It was held by 
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many political economists that raw materials should be drawn from 
the colonies and finished goods sold to them. High Economic 
protective duties should be imposed on foreign goods vaiueof 
in the colonies. Moreover, the surplus capital of the coone# 
highly industrialised states sought investment at higfh rates of 
interest in the colonies. 

The new imperialism of the modern age has been closely asso- 
ciated with the idea of nationalism since the states believed in 
the superiority of their own culture and in the desirability of 
extending it to inferior peoples. Another political ColoQie8 
motive of imperial expansion was the belief that the bring power 
highest duty of every state is to aim at the extension an pre8tige 
of its own power. The German writers Trietschke and Bernhardi 
were the chief advocates of this belief, A third political motive 
was to increase the reserve of military manhood. The Industrial 
Revolution and improvement in medical science increased the 
population of the states of Western Europe. The surplus popu- 
lation could not find employment at home and migrated to other 
countries. Statesmen thought that this ‘dram’ of man-power 
could be checked by establishing colonies. 

The zeal of missionaries to convert the heathens to Christianity 
has been a powerful factor in the development of new Imperi- 
alism. The resistance to the activities of the Christian 
missionaries by the natives has often been followed by 
violence to the former. The violence has provoked 
retaliation by the European powers and paved the way of 
establishing European rule over the natives. 


III. Evolution of the British Colonial Policy 


The history of British colonial policy dates from the reign 
of James I. The settlers were privileged companies, with royal 
letters patent, but in reality they enjoyed virtual inde- rheold 
pendence. But their independence was restricted in two colonial 
ways, First, the executive and judicial officers in the sy8tcm 
colonies were not appointed by the colonists themselves but by 
the crown in England. Secondly, the regulations by which their 
foreign trade was governed were determined not by themselves 
but by the British Parliament. Representative institutions being 
divorced of responsibility bred discontent amongst the colonists. 
The result was the loss of the first Empire of Great Britain in 
America. 


The policy of Great Britain towards the colonies for some 
fifty years after the loss of America, shows that she had Thcproblero 
failed to interpret the lessons of that misfortune 
correctly. Pitt’s Canada Constitutional Act divided 
Canada into two provinces and granted to each of them an elected 
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Legislative Assembly and a nominated Legislative Council. But 
neither the executive government was made responsible to the 
Legislature, nor was the mercantile subordination given up. Thus 
the mistake of the policy towards the thirteen American colonies 
was repealed in Canada. The result of this mistaken policy was 
seen in the rebellion of Canada in 1838. 


It was only after the publication of the Durham Report that 
England began to change her conception of the Empire. This 

was 


change 


Loss of faith UUUJ B C vkvo brought about by a combination of several 
t?on° lonisa f act;0L ’ s ' First, the general public of England were 
heart-sick at the American failure. They believed that 
the colonies, when sufficiently developed, were sure to break away 
from the mother-country, just as the ripe fruit drops from the 
tree. The expenses of the defence of the colonies, and the troubles 
of projecting them against foreign aggressions caused the British 
people to think of the colonies of an expensive encumbrance. 
Hence the British politicians thought that the wisest policy to 
pursue was to facilitate their development, to place no barrier in 
the way of self-government, and to enable them at the earliest 
moment to start a> free nations on their own account. Economists 
like Adam Smith and Ricardo held that colonies were not really 
advantageous to England. Moreover, the strength of the belief 
in the idea of self-government also led the British 
statesmen to grant self-government on the fullest scale 
to the colonies. These ideas were translated into action 
by the repeal of the Navigation Acts (1849), by the completion of 
the free trade programme m England and by the acquiescence of 
Parliament in the establishment of responsible government in 
Canada. All these events took place near about the year 1850. 
Responsible government was introduced in Australasia between 
the years 1855 and 1875. It was conceded to Cape Colony in 
1872, to Natal in 1893, to the Transvaal in 1900 and the Orange 
River Colony m 1907, 


Relaxation 
of control 
over colonics 


The British Commonwealth of Nations 

The older British Empire may be said to have existed down to 
the moulding of the Australian Federal Commonwealth in 1900 
Members of auc ^ °* African Union in 1909. The advance 

mon^rn’th to ful1 naticmll0() rt of Canada and Australia, New Zea- 
land and South Africa, is the supremely characteristic 
development of the Commonwealth of Great Britain. No imperial 
system, past or present, could embody a similar group of daughter 
countries. They are the unique British contribution to the 
difficult craft of colonial expansion. 

The Dominions have long been independent as regards their 
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nternal affairs, if we except the single restraint of the Privy 
Jouncil in London as the final authority in legal and A 

:onstitutional anairs. The economic and fiscal indepen- of Westmi- 
lence of the Dominions is absolute. Their taxation is 18 e 
heir own ; they impose tariffs at will ; they lock their doors 
, gainst British immigrants. And since 1931 the Dominions have 
leld the position of equal partnership with Britain, fixed and 
lefined by the Statute of Westminster. 

This Statute of Westminster sets forth the principal that each 
British Dominion enjoys equality of status within the Common- 
wealth of nations, being in no way subservient to the 
overnment of Parliament m London. It provides f t a“u* ityof 
hat the governments, an 1 in certain cases the 
Parliaments, of all the Dominions shall give their approval to 
>roposed measures affecting the Crown or the welfare of the 
lafcions concerned. 

\y\ V. Character of the British Empire 

The British Empire is at present a complex organization, in 
vhich the form of government is of great variety, ranging from 
he autocratic rule of a Governor, as in Gibraltar, to Empire 
omnlete autonomy under a system of fully responsible andCom- 

L ...t T-x • • mi n ■ J • mon wealth 

overnment m the Dominions. The Empire contains 
hirteen million square miles, which constitute a quarter of 
he land surface of the earth. It comprises more than five 
lunched million inhabitants making up a quarter of the popula- 
ior. of the world. Of the 500 millions of people within the 
British Empire, over 430 millions represent subject peoples of 
lon-European race, held under more or less autocratic rule. 
)Lthe 70 millions of the white race, 20 millions occupying the 
i*r oversees Dominions constitute x -'j ( ,th part of the earth’s 
lopulat&n but occupy no less than fth part of the earth’s surface. 
?he term ‘Empire’ refers to the whole of the King’s dominions, 
vhile the expression ‘Commonwealth’ is restricted to an 
.ssociation, within the empire, comprising the United Kingdom 
md the self-governing Dominions. 

Canada, Australia, New Zealand, the Union of South Africa 
ind the Irish Free State are referred to as the self-gbverning 
dominions within the British Empire. But the relation 
misting between the United Kingdom and each one of l b Q e minlona 
hese Dominions is not exactly the same. Thus the 
neamble to the Status of the Union Act, 1934, declares that it is 
ixpedient that the status of the Union of South Africa ‘as a 
overeign independent state as hereinafter defined’ should be 
.dopted and declared by Parliament. The Irish Free State has 
.bolished the Oath of Allegiance to the British Crown, has 
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prohibited all appeals from Irish Courts to the Judicial Committee 
of the Privy Council, has abolished the post of the Governor- 
General, and by the Irish Nationality and Citizenship Act, 1935, 
has deprived Free State citizens of the common status of British 
subject. 

Newfoundland was regarded as a Dominion up to the 15th 
February, 1931 ; but now its status is that of a Crown colony. 

It is administered by the Governor acting on the 
Newfound- . lc ] Y ice of Commission of Government, composed of 
himself as Chairman, three persons drawn from New- 
foundland, and three from the United Kingdom. There is no 
popular assembly and the Legislative Council consists entirely ol 
officials. 


Southern Khodesia has not yet acquired Dominion Status, for 
its native affairs and international relations arc* still controlled 
by the Government of the United Kingdom. But in 
other respects it has got responsible government 
Southern Khodesia is willing to form a union with 
Northern Khodesia and the elected members of the Legislative 
Council of the latter are also in favour of this scheme. If 


Southern 

Rhodesia 


amalgamation is 


ultimately realized, the Nvasaland Protectorate 


might be joined to the two colonies. 

India forms a class by herself. She is not yet a full and equal 
member of the Commonwealth. Tier defence, foreign relation 
India and aU( ^ many other important affairs are still controlled by 
Burmaand the British Government Tn Burma too, the Governor 
Ct.yi°n retains control of defence, ecclesiastical affairs and 
external affairs. In Ceylon three official 
the Governor administer suJi matter 
finance and justice. 


members responsible to 
external » Fairs, defence: 


Next comes the Colonial Empire, comprising approximates 
19 lakh square miles and 5 crore people of diverse races. To this 
may be added 8] lakhs of square miles, populated by 
niai Empire ^ lakh people held under mandates from the League 
of Nations by the United Kingdom, Australia, New 
Zealand and South Africa Approximately 80 per cent of the 
colonial empire is in the continent of Africa The units of the 
colonial empire may be classifiel roughly as Crown colonies, 
mandated territories and protectorates. The Crown colonies are 
territories that have come into the possession of the Crown by 
conquest, cession, occupation or traafcv. Provision for the 
government of Grown colony is mile from time to time m 
Letters Patent and the Instructions to the Governor. The 
government of the Crown colonies may be sub-divided accordin 
to the type of legislature. In the Bahamas, Barbados and 
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Bermuda the legislature consists of an elected House of Assembly 
ncl a nominated Legislative Council. British Guiana, Jamaica 
nd Mauritius have Legislative Councils consisting partly of 
looted, partly of nominated, and partly of official members but 
he official members are not in a majority. In the other colonies 
here is usually a majority of official members. Finally, there 
ire a few dependencies in which legislative authority is vested in 
,he Governor alone. The colonies are usually administered by 
jfficials responsible to one of the Secretaries of State. But the 
secretary of State has no direct executive authority in the 
•olonies ; Ins power is exercised through the Governor or the 
Commissioner. The Governor is subject to the closest super- 
vision bv the Secretary of State and the Colonial office. But in 
Ihe colony itself his power is limited only by an Advisory Council 
whose advice-*he is not hound to accept. The Governor’s chief 
lieutenant is the Colonial Secretary, who is to be distinguished 
from the Secretary of State for the Colonies. The Colonial 
Secretary is in close contact with the Governor, the Civil Service, 
the Legislative Council and the genera! public. “It is of the 
essence of colonial administration that the Government retains 
[final control over the legislature : thus is the ultimate control of 
Parliament ensmed.” 

Besides Crown colonies there are some Mandated Territories 

S ind Protectorates. The Mandated Territories were 
ormerly under the possession of Germany and Turkey. 

They are administered like colonies subject to the 
terms of the mandates and the obligation to report to the League 
*ach year on their administration. 

* Protectorates may he divided into two classes — colonial 
Protectorates and protected States “The essential characteristic 
)['0he Protectorate,” writes Keith, “is that the Crown 
issumes^nd exercises full sovereign authority, though 
without annexing the territory. In the case of the 
protected States the sovereign authority belongs to the sovereign 
of the State, and not in any sense to the British Crown, and the 
role of the latter is derived from treaty arrangements with the 
States which do not confer any sovereignty over them but give 
powers and duties in respect either of both internal and external 
affairs, or the latter almost exclusively.” The Protectorates of 
the Crown, except the Federated Malay States, are governed in 
*-he same general way as colonies. 

^V. Dominion Status 

The Imperial Conference of 1926 clearly defined Dominion 
Status in the following words : — V(jreat Britain and the 
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Dominions are autonomous communities within the British 
tw:— iTT Empire, equal i n statu s in no wav sub ordinate tc 
o^Dom^nion one another~ in any aspect ~o f Their J3mnestic oi 

Stama externaL. affaka. though united by.,, -.common 

alleg iance to the Crown and freely associated as members of the 
British Commonwealth of Nations. ) 

In External Affairs 


The Dominions first acquired the right to settle their owi 
commercial policy. In 1879 the right of Canada to conclude 
separate commercial treaties with foreign countries was recog’ 

Rightto nised. During the Great War the Imperial • Wai 

conclude Conference (1D1 7) recognised the right of the Domi 

rea i£S nions to a share in the control of foreign. affairs. Sinci 

1918 the Dominions have aimed at the abolition of every sign o 
dependence on England. They signed the Treaty of Versailles 
as separate nations and became members of the League oi 
Nations. They vote and act independently of England in the 
League. Since 1920 Canada has had her ovyn representative at 
Washington. The I m peri a L_C onf ereiu^xd^lOAti-J a i d down tlu 
procedures of concluding commercial and political treaties by the 
Dominions. Bilateral treaties, affecting the interests of onr 
Dominion alone, may bo concluded with a foreign power, provided 
that no active obligation ol any kind is imposed on am othei 
Dominion without the latter's consent. Multilateral treaties enn 
be concluded at International Conferences alone. Canada entered 
into separate conventions with foreign Governments regarding the 
control of Radio. In 1982 there arose a case regarding regulation 
and control of radio communication in Canada and in pronoun- 
cing judgment on it, Viscount Dunedin held that the Dominiqfl 
has power to enter into separate agreements with foreign pow^s 
Thus the treaty-making power of the Dominions hSn 
judicially acknowledged. 


^ iei 


‘ Position of 
I Dominions 
in the case 
\of a war in 
/ whirh 
Britain is 
involved 


ere is only one limitation on the independent, power ol 
settling the foreign policy by the Dominions. The 
Dominions are included within the British Empire, 
and so when Great Britain would be involved in any 
war the Dominions would be automatically involved 
in war. But a concession has been made to the spirit 
of independence of the Dominions in the fact that any Dominion 
Vvhich does not like to participate in the war might be in a state 
of “passive belligerency. ” It cannot be said whether in actual 
practice this nice distinction between active and passive 
belligerency can be maintained atmll. 

J, H. Morgan in his book “Dominion Status” has made a 
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subtle distinction between “external relations” and “foreign 
relatipns.” Some writers hold that the Dominions, Distinet , on > 
ever after the Statute of Westminster. 1931 . cannot °° d 

have aDy “ foreign ...relations,” they can have only Foreign *“ 1 
external relations. But it may be pointed out that the < 

Status of Union Act 1934 makes it perfectly legal for the Union 
of South Africa not only to remain neutral in a war in which 
Great Britain is a party, but also to supply goods to the nation 
against whom Great Britain might be fighting. 

In Internal Affairs 


l]he internal sovereignty of the Dominions has been recognised 
by the Statute of Westminster in 1931. The veto power of the 
Crown or the Governor-General or Governor, as the case may be, 
cannot be used in practice to nullify a law passed by a Dominion 
Legislature. The Colonial Laws Validity Act of 1865 S(gnificance 
laid down that any colonial act which was repugn ai^) ofjhe " e 
to the provisions of any act of parliament should be w*s“mins- 
regarded as null and void. But the Statute of West- ter 
minster has repealed this law and the Dominions can now legis- 
late on any matter in any way they like. “It is hereby declared 
and enacted that the Parliament of a Dominion has full power 
to make laws having extra-territorial operation.” Section I of 
the Statue provides that any further laws regulating the succes- 
sion to the throne and the Royal Style and Titles “shall hereafter 
require the assent as well of the Parliaments of the Dominions 
'as of the United Kingdom.” No act of the British Parliament 
would be binding upon the Dominions without their consent. 
The Dominions can regulate their own coasting trade and estab- 
lish their own courts of Admiralty. The Judicial committee of 
the Privy Council is iu theory the highest court of appeal for the 
Fominions. But no appeal can be made to it by any subject of 
any Ditninion without the special sanction of the Dominion 
concerned. Hitherto the post of Governor-General iu each Domi- 
nion Has been filled by an Englishman. But recently an Austra- 
lian was appointed Governor-General of Australia. All these 
changes point out the virtual independence of the Dominions. 

But the crucial point regarding independence is whether a Domi- 
nion has got the right t<* secede from the Empire; Keith is of 
opinions that the Dominions being “autonomous com- 
munities within the British Empire” cannot legally 
secede ; but the Dominion Legislatures are constitution- 
ally capable of passing any law, including separation from the 
Empire. Keith held in 1916 that “If it is really the will of a 
Dominion to sever themselves*from the Imperial control and to 
set up as an independent power, it is impossible to believe that the 
Imperial Government would forbid the carrying out of this desire, 

$7 
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though it would doubtless take steps to secure that the desire was 
a deliberate one, representing the decision of a real majority.” 

The Statute of Westminster did neither confirm nor deny the 
right of Dominions to secede from the Commonwealth. It recog- 
nised no official bond between members except the Crown, and 
that might mean anything or nothing, for the King being « 
constitutional Monarch must rule by the advice of his Ministers 
in Ottaw a and Canberra (capital of Australia) as much as by the 
advice of the Ministers in Westminster. If the formei 
ca^olTthe were to advise the succession of their nation from th< 
South Africa Commonwealth presumably His Majesty could pui 
nothing in their way. This would be specially applicable 
to the Union of South Africa where the Ro^al right to disallov 
Acts has in L934 been formally abolished. Keith points out tha 
the Statute of Westminster was approved by both Houses o 
Parliament of the Dominion of Canada on the understanding thal 
it did not derogate from the right of any Dominion to secede. 

“Economically and socially”, it was declared in the Unitec 
States Department of Commerce Report of 1924, “Canada maj 
be considered as a northern extension of the United States.’ 
“Serious-minded Australians”, declared Prime Minister Bruce o 
Australia in 1925, “are beginning to wonder whether wt are sah 
m depending solely on the British Navy.” Nor is it merely a 
question of defence. Now financial bonds between the U. S. A 
and the British Dominions have been forged. The U. S. A. hat 
displaced Britain as the chief foreign investor in Canada. Tr 
1925 Australia, previously financed exclusively from London, drew 
a loan of 100 million dollar from New York. “The Dominions” 
said General Smuts in 1934, “have even stronger affiliation towardi 
the U. S. A, than Great Britain has. There is a great community 
of outlook, of interests and perhaps of ultimate destiny bet 1 
the Dominions and the U.S.A. 


VI. The Abdication Crisis and the Dominions 

The Statute of Westminster empowering the Dominions tc 
approve or disapprove the proposed measures affecting the Crown 
was put to test in the abdication crisis of December, 1936. King 
Edward proposed that he would like to contract a 
bd&w?he* m morganatic marriage with the twice-divorced woman 
SSffS 011 " Mrs, Simpson, by which the issue of the marriage 
would be excluded from succession to the throne. But 
there is no morganatic marriage in English law. Mr. Baldwin, 
tha then Prime Minister of England, consulted the Dominion 
Governments by cable and telephone. Theje was no time for a 
aqpfcponing of Dominion Parliaments. The Statute of Westmins- 
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ter provides that ‘any alteration in the law touching the succes- 
sion to the throne or the Eoyal Style and Titles shall hereafter 
require the assent as well of the Parliaments of all the Dominions 
as of the Parliament of the United Kingdom.’ But, the alteration 
of the succession, according to Keith} could be automatically 
effective in all the Dominions, without the expression of the 
assent of their Parliaments, because the preamble quoted above 
is only a declaration of constitutional propriety, and not of formal 
law. Canada, however, endorsed the abdication by means of an 
executive order-in-council and the Canadian Parliament 
in the new' session passed an one-clause Bill altering the 
succession to the throne in accord with the British Act. 

South Africa merely conveyed to London the assent of the [Inion. 
The Australian Parliament alone found itself in a position to 
adopt a resolution approving the Abdication Act on the same day 
as the passing of the Bill at Westminster. l")e Valera took 
advantage of England’s difficulty by speedily putting through 
certain changes in the constitution of the Irish Free State. But 
he promptly accepted the new king. The action of the different 
Dominions shows the working of the Statute of Westminster. 



CHAPTER XX 

Lowers and functions of the state 


of the 
State 


L 1$ the State only a means to an end or an end in itself ? 

The Hindu philosophers of ancient India regarded the Rastra 
or the state as a great means to the realisation of the highest 
end. To them the individual was an end in himself 
conception an d his self-realisation was the highest goal of social 
existence. The individual could realise himself in and 
through the state. Dharma, Artha and Kama, knQwn 
as Tnvaiga could be attained through political discipline (ltaja- 
dharuia) and Moksha or Nirvana depended on the proper realisa- 
tion of the worldly prospects of life ' 

The Greeks considered the state as an end m it self. Anstoth 
compares the state to the human body and the citizens to the. 

bodily organs, because the individual is not full and 
V^w GrPek complete without the state. The individual, according 
C to him, is not only as dependent on the state as a hand 

or foot is dependent on the body, but also exists only in its life, 
and has no meaning or existence apart from its life. This con- 
clusion he, states m the proposition that the ‘‘State is prior to the 
individual.” 

rlegel regards the state as a collective person, a majestic 
being, a sort of God whose thoughts are not our thoughts and 

f be whose ways are not our ways. The state has a mind 

)?rcptof which is more real than the mind of its members and 
SysUcaf* which works in hi itory towards the fulfilment of its 
entity “ own purpose. T ndi vidnn Is are merely its temporary 
instruments, and epochs are but the revelations of, its creative 
will. 

But there can be no rational justification lot* attributing such 
supernatural qualities of the state. The state is an organisation 
created by the community, has no right and no welfare 


^Sinnotb'e of its own apart from the community. The state is only 
an instrument to serve the purposes of its members. 


purposes 

MacTver has well observed that the Hegelians regard hu- 
manity as something more than men, nationality as something more 
than the members of a nation. They suggest that it is possible to 


♦Thus says the Mahabharata 
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work for humanity otherwise than by working for men, and to 
serve nationality otherwise than by serving the members of a 
nation. The Totalitarian State of Italy and Germany has ad opted 
th e Hegelian view of the State t o a certa in extent. Thus says 
'/Mussolini. u We were the first to state, in the"7ace 

of demo-liberal individualism, that the individual ijhoidsthe^ 

exists only in so far as he is within the State and ^*^ lilin ? 

subjected to the requirements of the State and that, ^ 

as civilisation assumes aspects which grow more and more com- 
plicated, individual freedom becomes more and more restricted. 

The sense of the Htate grows with the consciousness 

of Italians, for they feel that State alone is the irreplaceable 
safeguard of their unity and independence ; that the State alone 
represents continuity into the future of their stock and their 
history.” A fundamental differ ence thus exists between the 
democracie^nd the d lctjttori aTgovernments regard i ng the concept 
of the state. The ancient Indian tradition and our system of 
liberal education make it impossible for us to subscribe to the 
Hegelian view of the state 

^v/^L The ends or purposes of the State 

Aristotle justifies the state as a necessary agent for securing 
m an s FFirejrEap 4 iiness He conceives the truest happiness to 
consist in the complete rational exercise of one’s g 
powers. Happiness is thus a different thing for beings securing 
differently constituted To the plant or to the animal it bapp,nc " 
consists of the simple satisfaction of physical and material needs. 
To rational man, however, it means, in addition to this, the proper 
exercise of all these artistic, ethical and intellectual faculties 
Miich belong to them as the highest products of nature. Such 

life, according to Aristotle is possible only in that complex 
:der galled the state and this for three reasons : — - 

the first place it is only through the establishment of a 
supreme political power tliat an orderly and peaceful existence 
is rendered possible. Secondly, it is only in social Gooduf 
and' political life that there is furnished that diversity °° 1 c 
of interests and that variety of life which are essential to the 
complete life. Thirdly, the state is required for the men’s 
happiness in that it is through education and training which 
public life affords that there is created in the citizen the ability 
and the moral disposition to live the good life. 

Garner is of opinion that there are three different degrees of 
ends of the state namely : the original and pri- 

tnary , (^ secondary an d (31 / ultimate and highest He~ ow5! r of 
observes: ^ The original, primary and immediate end Sute 
of the state Is ihe maintenance of peace, ordet, seouritv and 
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justice among the indmdnala whn compose, it. This involves 
the establishment of a regime of life for the definition and 
protection of individual rights and the creation of a domain of 
individual liberty, free from encroachment .either by individuals 
or by associations, or~hv the government itself. No state which 
fails to secure these ends can justify its existence.” The state 
is one of the many associations in the community. Mach associa- 
tion pursues its ends or objects in its own wav, but it is the state 
whicli gives a form of unity to the whole system of social 
relationships. Jt, is t he purpose of theitate to.dejiyer.inen from 
the grosser perils of eompetitisn^tress in the endless struggle ol 
their serf-centred pursuits. 

The secondary end of the state is to secure national welfare, 
JtJis development ot the national genius and the national 
/ Sj^ondai-y pfe. The state must undertake to promote those 
common interests which cannot lie performed by men 
individual efforts. 

'““'The hi gh est end ot the state is the promotion of the civili- 
zation of mankind at large. If a state is bent upon 
(rf’lran * nd aggrandising itself at the cost of other states it will not 
only inflict injury on others but also will ultimately dr 
incalculable harm to its own citizens 1 


Limits ot political control 

It is necessary to discuss fiist what are the limits to political 
control, to know what things are outside the sphere of the stati 
before we can understand the true business of the 
pinion™ 0< state. If the purpose of the state is to develop the 
*• personality of its citizens it must respect personality 

With a view, to fulfi l t hat purpose the st ate should no t seek t 
control opinion, no matter what the opinion may b e. But the 
state should not tolerate any opinion w hich urges law-breaking, 
becau se the "first business of the state is to maintain the 
fundamental order which' finds expre ssion i n law. ~ Such a’Vestric- 
lion, however, does not jeopardise the libe r ty of opinion, b ecause a 
man may denounce a law to" his heart’s content while still 
recoguizing the duty to obey it. In pursuance of its purpose oi 
developing personality, the state should not, according tr 
Maclver, exercise the dangerous office of censor, “an office which 
treats men as though they were children.” 








of political law. There is one legal code for all, but 
iporol codes vary as much as the individual characters 
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of which they are the expression. Sometimes it is seen that some 
religions or bodies ask the state to coerce those whom they 
themselves cannot persuade. 

^fhe state cannot directly change custom and fashion. Customs 
have not been created by the will of the state ; and the state 
cannot destroy the rooted customs of the citizens. 

The failure of the Sarda A ct prohibiting child marriage £,£ion lt,ld 
shows that custom, when attacked, attacks law in turn. 

But the state can change the conditions of life out of which a 
particular custom had originated. Moreover, in cases of clear 
necessity as for example in child sacrifice or the S^feLxifce, the 
state may. adopt an exceptional remedy for a dangerous disease. 

The state cannot create culture, because the culture is the 
expression of the spirit of a people or of an age, 
and it is sustained by inner forces far more potent Cu ture 
than political law. 

A clear understanding of the limitations of the power of the 
state is of paramount importance now-a-days, because the Totali- 
Parian states of Russia, Italy and Ger many hav e set 
before themsel ves the task of regulating opinion, creat- Claim of 
ing new moralij^and evolving a new culture. Under the 2*SrSl a to ri “ 
First Five-year Plan in Russia the only subjects allowed morarny and ' 
to be treated in literature were planned socialism, indus- culturc 
trialization and collectivization of agriculture. But in 
1932 the rigours of censorship were relaxed In 1937 on the 
occasion of the centenary of death of Pushkin, a revival of the 
literary classics of Russia was noticeable. Pushkin who had been 
denounced as “a writer of the nobility,” was recognised as the 
pure and abundant source of all Russian literature of the 
§L9th and 20th centuries. \ 


IV. The Functions of Government 

The functions of government are classified by Garner as (1) 
essential norinj aljQr^cgastjtuent functio ns, which include those 
which must be performed by every government ; (2) 
natural but unnecessary functions which the state may classified, 
leave unperformed or unregulated without abandoning t,on 
a primary duty ; and (3) functions which are neither natural nor 
necessary ; these include those which may be performed by 
private enterprise at less cost. Examples of such functions are 
the conduct of railway traffic, and establishment of experiment 
stations, liquor dispensaries, art galleries, banks, universities of 
learning', etc. To call these functions neither natural nor 
necessary is simply pedantic. 
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A better classifica tion has been suggested by Will o ughby i 
WiUough- .They" " have" divide cT "the functions 

\ by*«cUs«i- government into essential. and optional. I'he optic ^ 
letaoa mnctlons have again been subdivided into socialist; 
■and non-socialistic. 

“It is admitted by all/' says Willoughby, “that the state shfml 
possess powers sufficiently'exlensive for the maintenance of il 
> own continued existence against foreign interferes 

IfooeHoM P r0V1( ^ e the meam» whereby its national life may b 
\ preserved and developed, and maintain internal orde 

including the protection of life, liberty, and property. These hav 
been designated by the essential functions of the state and Ur 
auch as must be possessed by a state, whatever its form j Th 
functions necessarv for the maintenance of peace and order ar 
to provide for the protection of person and property, to fix th 
legal relations of the family, to regulate the holding, transmissio) 
and interchange of property, to determine contract rights am 
liability for debt, to define and punish crime and administer justice 
in civil cases. To carry out these functions funds arc necessary 
So the rising of taxation and the expenditure of revenue are als o 
the essential functions of the state In order to protect the citizem 
agSmsfToreign aggressions army, navy, warships, ammunitions, ol 
warjr^enals, etc., are necessary It is, therefore, absolutely 
necessary to maintain these also. 

Optional functions are those which are performed by the state 
not because their exercise is a smejgu&nori of the state’s existence 
but because their public administration is supposed 
function* ' )e advantageous to the public They are such 
that if left in private hands they would either not b 
performed at all, or poorly performed. Of these fun 
are non-socialistic and some socialistic in character. 

^Non-socialistic function s are those which do not restrict the 
field of private^ enterprise and at the same time confer great 
benefits on the people. Examples of such functions ar< 
the maintenance of scientific and statistic al bureau s 
the care of the poor and helpless, ~tRe protection oi 
public health and morals , and the “conduct of various under- 
takings which would W unprofitable as private ventures bui 
which are required by the common interest.” 

VSodalistic functions are those which can be performed either 
by private enterprise or by the government. Examples 
ySSlcHQM 8UC k fa ac fr° as are construction of railways, 
V*** pn§ roads, bridges, excavation of canals, maintenance of 
jmatketa, docks and pie 
banking operations. 


Non- 

lOcUHalic 

function* 
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These theories of the functions of government were promul- 
gated under the influence of I ndividual ist philosophy. Since 
the war of 1914-18 it has come lioTeTecogn i sed that the state 
cannot promote good life where there is vast inequality of 
income among the different classes of society. It is necessary 
to bring about some sort of economic equality through the agency 
of the state. The first business of the state, indeed* is to _ 
maintain order, but order does not merely mean . Police 
prevention of confusion and chaos. To insist^ qn^ ®taie’ 

>rder without any qualification is to make of the state ‘welfare 
i_* police state'r The true political conception of' order 
extends to the protection of the weak against the strong. Protection 
includes the establishment of a minimum standard of living, so 
;hat the mere requisites of health and de cency shall not be denied 
,o any merely because of the accident of birth or misfortune. The 
itate stands for the common interest of all. It must promote 
;he common interest by protecting the consumer against the 
nonopolists, the worker against the exploitation by capitalists, 
;he small businessmen against the unfair competition of large 
icale business, and the ‘big business’ against the competition of 
.he foreigner. The m oder n state is no longer amere ‘p olice-state^ 

limply maintaining law and order and protecting the life off 

iltTzens against foreign invasions and internal commotions. It has\ 
Become in every coun try the welfare state. ' It is now recognised / 
>y "all ’schools of political thinkers that the business of the state \ 
s to maintain order, not for the sake of order, but for the sake J 
>f protection, conservation and development. 

The s^ate must protect the community against the encroach- 
lents of monopolists, against social disturbance and economic 
islocation through economic crises, and against p ositive ^ 

« cial, religious and partisan pressure. It should pro- interventfou/ 
ote and develop the physical conditions of life by * 

rcgulaftng hygienic requirem ents, and the housing, occupational, 
and recreational conditions of health. It should conserve and 
devise means for the utilization of the natural resources. With a 
view to develop culture it should establish national museums, 
assist scientific research and promote non-controversial cultural 
aims. The interests of the community require that the state 
should promote industries, agriculture and commerce in such a 
way as to benefit all classes of citizens. Both the Laissez- 
fairist and the Coll ectivi st agree that these are des irable business 
of the state, but they di ffer as to the method by which thesT 

iifowlwe. proceed to give an exposition 
jof^^views of these two schools. 

fC" The Laissez-Faire Theory 
Individualism aB a political doctrine had its origin in the 
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latter part of the eighteenth century as a reaction against the 
evils of over-government in Europe, It was one of the leading 
t^pets of the Phys iocratic scho ol of econom ists that the state 
Ul%ht not to Interfere with the^economic activities ;oL the people. 
They demanded freedom of trade and industry^WA riam Smith's 
“ Wealth .of Nations” g ave stimulus to the aocYripp . TpTter 
Growth of the doctrine was ctefended by various othev. English 
' individua- economists, notably Cairnes, Ricardo an d Malthus ^ Ht 
[ “ m also counts among its supporters philosophers like Mijl, 

Spencer and Sidgw ick. These writers greatly emphasize the 
importance of the so-called private rights, of .property, .life an<i 
^liberty and hold that the province., of government should be 
strictly limited to the protection of these rights. 


“the sole end for which mankind are 
or collectively, in interfering with the 


<^^Iill maintains that 
warranted individually 

freedom of action of any of their number, is self- protection 
that the only purpose for which power can be rightfully exercised 
over any member of a civilised community, against 
^ justice his will, is to prevent harm to others/’ The German 
writer Humboldt holds that the state should pursue no 
other object than that which the individuals cannot pursue of 
themselves, namely, security /^Spencer enunciates his famous law; 
of justice in the following words : “Every man shall be free to 
do th at which he wills, provided he does not infringe the equal 
'Freedom of any other man. 


It is argued that consideration of justice requires that the 
'individual shall be let alone hv the state in order that he may 
realise fully and completely the ends of his existence, (ft is 
believed that every restriction upon the free action ol 
restriction the individual tends to destroy his sense of initiative and 
2crion rce self-reliance and weaken his responsibility and charac- 
ter. “The true end of man, or that wHicEls 'prescribed 
by the immutable dictates of reason,” observed Humboldt, “is 
tHe highest and most harmonious development of his powers to a 
complete and consistent; whole.’) Over-government, adds 
Humboldt, not only diminishes ireedom, but superinduces 
national uniformity and a constrained and unmatured manner of 
action, by its tendency to reduce sooiety to a dead level. The 
highest cmliga tiop, sa y thg has . been 

individtu- dev eloped - ’inder in divid ualism, a sy stem which ha? 
motesh^h- flrcd ricgd.. mor e ma terial and e ducational prog ress 

*«t type at than could even have been produced undei 
leiviUwtion p^nallsrn. 3 

The theory , has -be en supported on the so-called scientific prin - 
ciples to . Ilia jn harmony w ith the principle of evolnti on. 



The laisSez-faire theory 299 


It ha s been maintained that each individ ual s h ould bo le ft a l one 

to work out hisdesfeiay, so t hat there .might be the u 
survival of t he fi ttest. If the government does not tbe*»urviv, 
artificially prop up the weak, the unfit elements of the ol,hef,Mei 
society would be automatically eliminated. 

e upholders of Individualism put forward arguments also t 
show that the polic y of non ^ .econ omic ally sounc 

Thus Cairnes observes : “Laissez-faire assumes that 
the interest of human beings are fundamentally the Evcry 
same, that that which is best for the interests of one 
is the best for others, that the individual knows his 
interests in the sense in which they are coincident with th 
interests of others and that in the absence of coercion be will ii 
this sense follow them.’l The individualists Jbdievti.jihaL unre s 
tri cted competition will enabl e t he producers Jo produce at th 
least cosTrf'bc cbiisumers to buy at the lowest pri ce, and tli 
labourers to dispose of tlieir labo ur to tb e best advantage. \Thu 
competition" wilf develop highesT human possibi litie s 
enabling each individual to do that for which he is best fitted . J 


gerson 


nows his 
interest bee 


The Individualists also adduce many historical examples t< 
show that the policy of excessive regulation by government ha 
been mischievous and detrimental to the interests of ^ 

, . . Governmen 

society. Mill is oi opinion that the great majority of workineffi- 
things are worse done when done by government than 

when done by individuals. ' History bears witness as fco Jhj 

attempts made repeatedly by the state, to fix prices of food .am 
clothing and of many Q^er commodities*, to regulate the wages. o 
labour and restrict certain trades exclusively tp members . ..of . th< 
guilds. The extent to which the governing classes interferet 
with the freedom of industry and the mischief which that inter 
j^erence produced were so remarkable, as Buckle puts it, as tc 
make thoughtful nien wonder how civilization could hav< 
advanced in the face of repeated obstacles. 


vLecky s unimanses_ the of governmental inte r- 

terence in~the following vvords : — “There is the weakening!) 
private enterprise and philanthropy ; a lowered sense Diladvan . s 
of individual responsibility ; a diminished love of free- t«ges of ' 
lom ; the creation ot an increasing army ot officials, taHntcrfet- 
re.g ula ting in all its department the affairs of life ; the- * nc * 
formation of a state of society in which vast multitudes depenc 
tor their subsistence on the bounty of the state. All this cannot 
take place without impairing the springs of self-reliance, indepen- 
dence, resolution, without gradually enfeebling both the judgment 
md the character. It produces also a weight of taxation which, 
is the past experience of the world abundantly shows, may easily 
'each a point that means national ruin.” 
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State regula- 
tion is 
necessary to 
help and 
protect the 
poor 


Ag ain st these attacks on the pglicy of state regulation and inter; 
ference it may be pointed out „thaL Jbe stat eisnota n ecess^n 
evi l and t hat the functio ns ofi be state. 
repressive in character. According to Spencer tht 
assumption by the state of the right to enforce sanitarj 
regulations, as for instance, those of drainage and ol 
preventing the spread of contagious diseases, would be 
unwise. He bewails the interference of the state in the regulation 
of factory labour and employment of women and of children anc 
condemns even the monopolization by the state of the sole righl 
of coining money. But it is obvious that in matters of compulsorj 
education, sanitation and the like, the very persons upon whon 
coercion is needed are least qualified to judge the value of Mu 
conduct such compulsion demands. These people do not know 
their interests and must be compelled, in the huger interests ol 
society to conform to certain regulations. 

The chief fault of the Laissez-faire advocates is,.jthat J bhev 
belittle th e ben efits conf erred by the state and extol individualis- 
tic enterpr ise \y e xaggerating the evils of state regulation. Ir 
short, they over-emphasize the importance of the man at the 
expense of the group. 

^The arguments of the Laissez-faire theorists are based on th<. 
past mistakes and abuses of the Government. “It is, however. 
Mistake* wholly wrong to take the position,” as Garner has put 
repeated it, “that because governments made mistakes in the 
past or because their agents have sometimes abused th( 
powers entrusted to them, they cannot be trusted in the future”. 

The state is not necessarily hostile t o freedom ; an extension of 
state activity does not imply that the liberty of* the individual 
would be destroyed. UnJer^ well -organised and wisely 
directed state, action In cli vi d uals _„fijid„aJLaple-^ 5 cape Jfoi 


The State is 
not hostile 
to freedom 


tEe development; of their moral, physical and jji#ellec 
tual capacities. The state helps to increase opportunities anc 
thereby develop individual’s latent abilities. 

Moreover, genuine competition is possible only where the con 
testing parties possess comparative equality of strength. If the? 
(Competition ave ntle( l ua ' XXI strength, as in the case of the struggV 
)eQuiSfty 08e * between Capital and Labour, the weaker party woul 
l be simply crushed out of existence. As regards th 

pseudo-scientific argument of survival of the fittest, it may fc 
pointed out that the policy of allowing the physically weak c 
educationally backward people to be ruined is manifestly ablioi 
ren *‘ s * r i u ^ e * or existence d oes not lead to the survival ( 
the fi ttest in the liig best sense of that word* 




icH0 ( <5Ollc ^ as ^ o,:i we ma y state that as industrial society develop 
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and increases i n coh erenc£.jmd ..complexity* the social interests 
— those affecting the people in general — will become Indiv . da4 , 
more numerous and important and an enlightened interest to i 
policy will demand the subordination of the individual £*t‘d b ?o d, '’ 
interests to the common welfare of the community. 

But this does not mean that the individual should sub- 
ordinate all his purposes to the state. A wide opportunity for 
purely voluntary grouping of individuals and for the constant 
making and adapting of associations as now common purposes 
develop, is essential to positive realisation of common good/} 

SL VI. Break-down of the Laissez-faire Theory 

In the latter part of the nineteenth century technical revolu- 
tion, standardization of -products, scientific management, and 
organization of marketing increased the scale of busi- 
ness organisation. As the size of firms began to increase, f r ** e c ^|,° no{ 
some measure of monopolistic control was assumed by 
them. This weakened tiie economic power of the consumer. 
But at the same time the extension of democratic principle 
was vesting the consumer with political power. The consumer 
now demanded that the intervention of state should not be con- 
fined merely to negative control like the passing of factory acts 
but also be applied to the positive promotion of economic ends. 
■The attempt to maintain a clear line of demarcation between 
economic and political affairs, on which the doctrine of Laissez- 
faire rested, became thus impracticable, 

Jevons and the Austrian school of economis ts, gave a new 
inaenTation to the Laissez-faire theory. They do not hold like 
Adam Smith and Ricardo that the self-interest of each Neworjen . 

S oducer makes for the maximum production of 

onomic values. They argue that the free play of *£«"*' 
consunters’ demand under a competitive system leads eory 
to the production of goods and services in such u way as to create 
the maximum sum-total of human satisfactions. They dislike 
state intervention because it interferes with the free expression 
of consumers’ demand by altering the conditions of supply and 
price. The basis of the Laissez-faire theory is that the consumer 
is the best judge of hi3 own satisfactions, and that these are 
measured by the piioes which he is prepared to offer for the 
various woods put forward for sale. But if incomes of consumers 
are unequal the price-offers are not measures of ec^ual satisfaction 
expected by them ; and hence the free play of consu- 
raers’ demand cannot result in maximum sum-total <. 

of satisfaction. The state, therefore, should aim at a re- ^comH 
distribution of incomes through legislation, setting-up 
a minimum wage or through highly progressive system 
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taxation. Even when there is a satisfactory distribution of income 
within the community, the state has to intervene in raising the 
price of such articles as alcoholic liquors, the excessive consump- 
tion of which is not at all desirable and in reducing the price of 
articles like water. 


- Moreover, in the modem industrial world, where there is an 
increasing tendency towards combination among producers of al- 
p . most every type, price-fixing has become more and more 

/fixed by a function of production rather than of demand. In the 
' producers cage 0 f ar fcj c ] es whose demand is elastic, the combination 
of producers fixes the price by adjusting the quantities of goods 
which they place on the market to their knowledge of the 
condition of consumers’ demand. The state has, therefore, to 
regulate and control the combination of producers in the interests 
of consumers. It is now being recognised that any state in which 
the economic sphere is left largely uncontrolled is necessarily a 
class society titled to the advantage of the rich. Such a state, 
therefore, lacks that necessary basis of unity which enables men to 


compose their differences in peace. At present there seems to be 
unavoidable necessity of government regulation — 
intervention whether in the interests of manufacturers, growers, 
Snav^dibie worker* or consumers — of commercial, financial and in- 
^ dustrial relationships. To-day the consumer appeals to 

the state for protection against monopoly, the worker demands 
safeguards for labour, the small businessman cries out against 
unfair competition while ‘big business’ seeks tariffs against the 
foreigner. The state feel - the constant impact of opposing eco- 
nomic forces. It cannot stand still. It must enforce regulation, 
but the regulation inav be effected either under Capitalism or 
under Socialism 


/'VII. State Regulation under Capitalism 

we und democratic states like the U. S. A., under the guidance 
of President Boosevelt and Prance under the L eon Blu m ministry 
as well as Fascist Sates like Italy and "Germany alike 
undertaking economic planning while retaining the 
framework of capitalism. All these states are trying 
to regulate by means of a comprehensive plan all the 
vital matters which have in the past been settled by individual or 
group competition. According to their plan, 'com petition is to be 
eliminated but the ownership and management of majority of 
industries are to be left in private hands. The state, however, 
Compfftheo* through appropriate organs is to decide how much of 
*iv* , each kind of goods to produce, what prices to put upon 
** 011 them, what pay to accord to their producers, how 
imdoh to set aside for capital accumulation, and how much to 


Economic 

[planning 

vs. 

Competition 
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devote to immediate consumption. The diflerence of such a system 
with Socialism is that it seeks to preserve the existing class- 
divisions and inequalities of income h v maintaining private 
ownership in the means of production. 

ProLG, ILiI.iIole thinks that capitalistic planning is a highly 
paradoxical idea. If the state directs production according "to ( 
comprehensive plan the capitalist shareholders and ° 
directors become superfluous and functionless because 
they remain no longer even nominally responsible for pI ‘ nnin * ] 
directing the course ot production and investment. According to 
him, “the fatal weakness of controlled capitalism is that, moving 
still Within the orbit ot the profit system, it is compelled to sub” 
ordinate its use of the available factors of production to the 
exigencies of private profit making. This causes it to look with 
very different eyes on the two ‘key’ kinds of income— profits and 
wages. For, whereas profits appear to it as an undiluted good— 
the stimulus par excellence which causes production to be^nder- 
taken— as well as a necessary element in the available supply of 
purchasing power, wages on the other hand appear to it evil as 
well as good. They are good, in that they are a form of purchasing 
power, necessary to create a demand for the products of industry ; 
but they are also bad, in that they are a cost which the business- 
man has to incur, and therefore a deterrent to production. For 
it inevitably seems to the businessman that the higher the wages, 
the less is the prospect of profit, and the smaller the incentive 
to expand production to the furthest point compatible with the 
supply of productive resources.’’ 

Wrom the standpoint of pure theory it seems that the 
•irguinent ol Prof. Cole is unassailable. But it camiot 
ta denied that Germany, Italy, and the U. S. A. 

Imve been able to increase their productive capacity pUnnin * 
tremendously even within the framework of Capitalism. 


Socialistic or Collectivist theory of Functions of the State 

While the Individualists want to.restnct the functions «f th„ 
gtate to the narro w est possible limits, the Collectivists w Socialists 
hold that the . governme nt control of the means o f „ . 

pmduction an.dJigtn bution is essential to the welfar e ™°d ecti "" ra / 
of ind ividuals a n d society . The term Collectivism has Sod,lism / 

I teen used as the general concept' of which Socialism, Communism* 
and Anarchism are special variants. (CollectivishTseeks to “place 
under the control of the state not only the economic enterprises 
of individuals, but also the activities of a multitude of economic 
groups, corporations and monopolies, trade-unions and co-opera- 
tive societies and leagues of produces and traders^ The term 
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Socialism has left a deeper imprint on the public mind than 
Collecti vi sm . Sociali sm implies an j^rgan isation^which by substi- 
tuting co llectiye o r ffover nii^t ^ ntrol and ownership f or i ndivi- 
dual ow nership and ju an agement of the instruments of production 
and dls tribal ion, aims at securing the general well-being as 
distinct from the benefit of the few.) In other words, Jjhey cqjxz 
tend for a maximum rathfir^Jhaa a mTniinuui„.of -go.vaniuiei^ t . 
Thereare different schools of Socialism, but all schools equalh 
agree that the task before Socialism is not merely economic 
reconstruction, but also educational, ethical and aesthetic reorga- 
nization of society. 


The socialists claim that the economic needs of the community 
will be accurately estimated under Socialism and the available 
land, labour and capital carfully apportioned, so that just the 
quantity of each kind of goods required will be produced. The 
duplication of plants and excessive production of 
\ piannj can particular goods, now so common, will be avoided : 
/uke£ dcr ’ the expenses of advertising and competitive selling 
' will be saved, and finally, the production of goods that 

are harmful rather than beneficial to those who consume will be 
suspended. Unrestricted com petition, says the op^ojuejyts_of J 
Indiv i dulism. beget s oyerprodnctTon^ ch eap gdbcTsT u ne^n 1 p 1 o v n ) e n t i 
and lower wages. The only remedy lies in the abolitio n of coi n-/ v 
petition and substitution of co-operative principle, junder whieh\ 
equali ty oLapportunity and equality of reward "will lie secured . J 


Man being naturally weak and inclined to depravity, needs 
to be guided and aided by the state and protected against his own 
inherent frailties. (According to the Individualist 
{prohibition theory o f the function of government, the state should 
| not interfere with the drinking of wine by individual 

at then* own homo^But the Collectivist theory of function of th 
state makes it imperative on the government not only to ftmtrc 
but also to prohibit drinking altogether under certain circium 
tances.) f rhe benefits of a programme of prohibition are so fai 
reaching for national welfare in India that the government shoul 
not hesitate in interfering with the so-called rights of individual 
to get drunk. Dr, P ^JL_ Thomas of the Madras University ha 
described the results of introduction of Prohibition in Saler 
District in the following words : “The spending power formerl. 
used for drink has been devoted largely for a more varied and 
adequate diet, better clothes, and' more amusements. There has 
been a significant change in the item^ of food used by the work- 
ing classes, The expenditure on tea and coffee, vegetables, curds, 
ghee, oils and meat has increased. The whole of the extra 
Bpqading power, however, has not been used for immediate con- 
sumption ; several of the former drinkers have saved sums for 
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per cent Socialism supremely different to the impacts of Indivi- 
dualism and its counterpart, Capitalism. The question of d eciding 
what the state should and w hat i t should no t do is one whicl 
must be determine d by the natur e an d circu m sta nces ~of eacl 
i gdtvrd'ual case! 

i .Prof. Garner has rightly pointed out : “If any general rule 
may be formulated, it must be deduced from a consideration o! 
the question whether the purpose of state intervention in a giver 
case is for common good and “whether it can be done withoui 
doing more harm than good.” If a purpose is likely Jo^ bo bette 
served under state action than under private enterprise, “no vaTri 
abjection can be raised to it because it violates some abstrac 
principle of individual liberty or some doctrine of natiira 
rigEts.” 


IX. Collectivist Activities in Modern States 


The policy of Laissez-faire or non-intcrferencc of the state led 
to such abysmal misery of the workers in all the industrial 
/"Evil states, that the conviction has now grown that govern- 

Wy™*- ments should take a greater and greater share in order- 
jLaissez-faire ing the economic welfare of society. Collectivism oi 
(?° ,,cy Socialistic control of some industries is now a well- 
established form of business organisation. The state has take r 
control of those industries which are of vital int er ests. IqJJh 
nation. Thus all national states own and operate theur owr 
postal system, and most of them the whole or part of then 
railway systems and forest land. The manufacture of arms am 
ammunitions is also under state control in most of t.he states. Ii 
Russia the state is managing all industria l establish 

activities ments a iul many ag ric u tur al 1 arms.. lieradiTS-. thesj 

»tates^ crn industries under state control,, many municipali tie s owr 
and operate their own octopohj industries. Thdke ar< 
some cases m which the state does not own and control th< 
business but directs it. Such are the Federal .Reserve Boar< 
and the Inter-state Commerce Commission in the Unite< 
States. 

VThe state has taken the weak and the poor under its specia 
care. The welfare of the poor man and the labourers has beei 
z the object of a host of Factory Acts — re 

(Me*tur«s » ■ 


f help the and age of employment, enjoining _safe and_,sauitar 
ew*«t conditions of work, appointing factory inspectors, am 
w fixinghniniraum rates. Laws have also been passes 

securing better housing and sanitation to the poorer classes 
The establishment of extensive free education and granting of fre 
Tfiedical benefits are regular features of every modern state 
There are also national insurance schemes for sickness an 
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unemployment and old age pensions in most of the progressive 
states of the west. The state is taking a s pe cial inte rest in 
prom oting coirmg^jreej^ prot ective duties 

and granting bounties. — 

The state in all the modern countries is carrying on vast work 
of constructive enterprise whose benefits will be shared by future 
generations. It is enforcing town-planning so that 
the sprawling, ill-built, congested city might no longer constructive 
disfigure the face of the country. It is taking steps to programmc 
conserve the forest resources and to enhance their beauties. 
It is carrying on fruitful experiments on irrigation, the utiliza- 
tion of the soil, the breeding oC plants and animals, the control 
of insect pests. Many provincial governments in India are 
enforcing a scheme of consolidation of holdings and in near future 
will undertake crop-planning. Every civilised government jig 

to sev er ijty ojL economic fluctua tions by its 

control over currency, .credit jiud its own expenditures. Economic 
planning with a view to make each country economically self- 
sufficient has become a regular feature of the 
programme of almost all the states of the present day. JuSSJi 
The Soviet Government is carrying out its third Five 
Years’ P l an with the aims of increasing the total material wealth 
in tfie country and of insuring general prosperity for all citizens 
to a more or less equal degree. The Nazi Government in 
Germany carried out a plan to promote the economic nationalism 
of a military state. The whole plan was based on war-time 
economy — the production of the weapons of destruction and 
defence, and the security of war-supplies like cloth, food, chemicals 
and raw materials. The plan of the Fascist Government in 
Italy was modelled on similar lines with minor modifications. 
ffhe Boosevelt Pl aiLia-Ameri ca aim ed at regulating the distribu- 
tion o| national div idend bet ween the vari ous factors of produc - 
Jilpn. The profit motive in industries was limited with a view to 
effect a more equitable adjustment of national income and to sub- 
ordinate individual interests to the needs of the community. Every 
kind of planning presupposes a complete control of the planning 
authority over all factors of production and over the fiscal policy 
of the State. 


Functions of Government in War-time 

The Pluralists regard the state as one of the associations of the 
community and hold that like other associations its power should 
be relative to function. The state, in their opinion, should 
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exercise powers which may overwhelm other aspects or associa- 
Abiotnte tions, like the church, trade uniou, cultural institutions 
rfstM 1 / «!? etc> which fulfil other functions. But in the time ol 
nitrated in war the state does exercise the power of life and death 
w«-t«n.e qqj Qn jy ovei . individuals hut also over all association 
existing within its jurisdiction. “In declaring war,” observe? 
Ma clver, “the state puts a particular political object above tht 
general e'nds of the family, of the cultural life, of the economic 
order. To secure this purpose the state disrupts the family, break? 
the fraternities ol science and art, confounds the church, profound!} 
disturbs the economic system, ruins the commerce of nations, sur- 
passes all cultural influences, and inculcates a morality ol 
violence, robbery, falsehood and murder, as between its members, 
and those of its enemies, which is the direct contradiction of that 
on which society is founded.” 

^During the war of 1U1-1-18 (Government in all the belligerent 
states exercised strictest control over every aspect of life. 

Similar regulation and control have been effected now 
I w?/ on*th* 011 the outbreak of the present war. Governments in 
■Coverament belligerent countries are directing and controlling 
C. production in almost all the industries with a view to 

make the best use of the available workers and materials. In 
Germany, the Nazi Government has forced women and children 
to work for more than fen hours a day and has prohibited the 
consumption of many of the necessaries ol’ life and decency like 
milk, butter and soap. If the war continues for a long time it is 
pretty certain that even m India restrictions will be put on the 
consumption of articles like coal, petroleum, iron and steel wares, 
etc. War makes it impossible for a Governm ent to adhere to the 
Ind i vidualist Theory.' ~ ~ ~ " 



CHAPTER XXt 


^MODERN TRENDS IN POLITICAL THOUGHT 
^ AND MOVEMENT 


I. The^Statejn^S^ 

Many influential schools of thought in the modem world are 
seeking to transform the character of the state radically. The 
Socialists as well as the Fascists are dissatisfied with Two ^ 
the traditional philosophy of the state, goth the fitting*"? 
schools denounce the inaptn ess of legisl atures of demq - VICWS ' 
c ratic countries for dealin g effectiv ely: with .quest ions of c ommer - 
cial, fi nancial find industrial relationships, lhit they differ funda- 
mentally in their FdeiiT oFTEt e state . The Fascist Governments of 
Italy and Germany believe in centralization of authority which 
will lead to the establishment of the Totalitarian State, ffibev hold 
the state to be omnipotent^ and as su ch capable of regulating 
eveF^li^pe^^sociaTTrferrncludm^ national econ omy, art t religion, 
TuTt ure and educa ti on. The Soviet Government in Russia 
professes to set up dictatorship of the working class, while the 
Fascist Government does not dispense with the capitalist class ; 
but in practice the state in Russia had proved to be as much 
Totalitarian as it is in Germany and Italy. 


There are different schools of Socialism and these schools differ 
largely in their attitude towards the state. /"S tate Socialism seeks 
lo establish state ownership^ of t he means m 'prod uct ion 
and state controT of fu ture production?} (Guild Sochi-, } 

) hsu i, Syndicalisnp and Industrial Unionism may be ' . 

~~~ ~ ^ distrusts the 

They would 

like t9 base the industrial system upon the organization of inde- 
pendent producers.^ 


created as typ es_of^m-operatiye^ boc ialisnp which 


In the view of Marxian Socialism the state is simply an 
organ of economic exploitation. Marx holds that the state is a 
new institution, unknown in the feudal age. In the WithcrinjJ 
opinion of Engels, the modem state is ‘‘nothing more away of the 
than a committee for the administration of the consoli- State 
dated affairs of the bourgeois class as a whole.” Both Marx and 
Engels believe in the theory of the withering away of the state in 
course of time. They explain the process of withering away of 
the state thus : (^We are now rapidly approaching a stage of 
evolution in production, in which the existence of classes has not\ 
only ceased to be a necessity, but becomes a positive fetter onl 
production. Hence these classes must fall as inevitably as they / 
once arose. The state must irrevocably fall with them. Tbs 
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V ' 

society that is to reorganize production on the basis of free and 
’equal association of producers will transfer the machinery of state 
Where it will] then belong ; into the Museum of Antiquities, by 
the side of the spinning wheel and the bronze axe.”) In Russia, 
where the society is being built up largely according to the 
Marxist philosophy, the state is not showing, however, any sign 
of withering away. Stalin believes that the withering away of 
the Sate cannot take place in the near future. 

We have to-day at one end of the scale the conception of the 
Totalitarian state, on the other that of Anarchism. Anarchism 
holds the historical state to be the ultimate source of 
Anarduum- and maintains that no reasonable sopial 

order can be established without its total destruction. But uuder 
the stress of post-war circumstances Anarchism, Syndicalism and 
Guild Socialism have lost much of their hold on the mind of the 
people. A fight to the end is now being fought between Demo- 
cratic States and the Totalitarian States. 


II. Dictatorship 

Dictatorship as 11 form of Government has assumed great 
„ importance in recent years. If England, France and 

?o?the Unce the U. S. A are ruled by democratic governments, 
^orm“o°f rml Eussia, 1 talj and Germany are governed by Dictator... 
^Government rph c ,. c art > also other important states which have forms 
of government closelv approaching dictatorship. 

The term Dictatorship, in the constitution of the Koman 
Republic, signified the temporary possession by one man of 
unlimited power, a trusteeship regarded as necessary 
between* to enable the state to weather a crisis. Dictatorship 
Roman in modern tunes differs from ancient Roman Dictator- 
and*modem ship in two important respects. No Dictator in ancient 
Dictator* Rome held power for more than six months ; whereas 
modern Dictators are exercising power during tbeir whole life. 
In Rome the office ol Dictator was bestowed in solemn, legal 
fashion, and at the end of the period of office, the Dictator had 
to give an account of his stewardship. A Dictator in modern 
times seizes power through a Coup djziaL and later on legalizes 
the new situation by decreeing new constitutional rules, which 
the people are persuaded or intimidated into ratifying by plebiscite. 
The Roman Caesars in Imperial Rome exercised personal and 
military Dictatorship, while Stalin, Hitler and Mussolini assert 
that they do not rule for their own pleasure but for the good of 
the people., ' 

’ Dictatorship finds suitable soil for its growth in a country 
trWe the people have not been trained in the art of democratic 
gpVemment.pn such a country where either economic depression 
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existing govern- 


or political or social chaos exist s and the 
ment cannoTrestore tolerable conditions, Dictatorship CllUBCS of 
does arise.J The War of 1914-18 had imposed military the u rSe°af ^ 
discipline ; and the concentra tion of authority as required D,ctator8hi y 
for military purposes accustomed men to expect public problems 
to be solved by the decision of an arbitrary authority. When the 
military discipline was removed after the war, anarchic self-indul-. 
gence prevailed in the countries which had no long-standing, 
democratic tradition. Moreo ver, prob lems of unprecedent^difficulty 
w ith regard to maintenance" of lawjind order, "di stribution of land / 
redist ributi on brTurden .of taxation,, . currencx i nflati o n, dis- 
or ganisation of industry and consequent un employment on a 
large scale demanded quick solutio n. Under such circumstanc.es 
t he jpjopla .would -welcome.. . a .. strong, man. who b rings order nnA 
settles matter notJby. counting majorities but by lus own fiat. 

The modern Dictator retains all power in his own hands indeed,' 
but he never omits to win popular support. Each Dictator has the 
party behind him. The basis of the party is gradually 
widened indeed, but it is not the party which devises f u °ppo«2 
policy. Article 4 of the Statute of the Fascist party, pa™y gh j, 
promulgated on the ‘28th April, L938, defines the duty 
of the Fascist as being ‘ to believe’ to obey and to fight. In 
fiermany L Jdie_. JKm 


corporate body of 

public law” since December, 1933. The party is entrusted with 
the task of “generating always anew the ideological energies of 
the Third Ileich from the substance of the National Socialist idea 
of instilling them into the national community with the aid of 
propaganda and education, and of infusing them into the govern- 
mental body through a comprehensive system of offices interlock- 
ing party and state.” The party is absolutely servile to the Leader, 
Herr Hitler, who alone “ knows the right direction. ” Hitler’s" 
(fctum is : “ Authority, from above as tlifi result of leadership cop- 
sci ons $f its r esp pnsi bili tv , confidence a nd discipline from below.” 

VLn Parliamentary countries the freedom of speech and of 
organization and peaceful agitation have been regarded as essential 
within certain limits to the conduct of public business. 

But in the Dictatorial system, organization of a rival yiJmy Ua1 ) 
party and agitation against government measures are ^ 

not allowed at all. Those who accept the underlying policy and 
principles of the dominant regime can of course speak freely, 
but they must do so within the framework of the party organi- 
zation and must be prepared to accept without further question 
any decision reached collectively by the party. (The use of a large 
number of spies to detect any attempt at opposition to its policy 
is another characteristic of Dictatorship? 

The system of representation in the Dictatorial states is different 
from that prevailing in the Democratic states* Both in Italy 
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in Germany individual as such is not represented because the aim 
3of Nazism and Fascism is not to give the individual citizens the 
power to m^ke their influence felt in the determination of publit 
policy. In both the systems there is an attempt to organize al 
the various functional groups within Society in subordination tc 
the political State as the organ endowed with the overriding 
function of co-ordination and control. 

I The m ost i mportant characteristic of the dictatorial state n 
its Totalitar ian conception.. In Kiissia as well as in Italy and tier- 
many it is held that the state is not only sovereign in a legal sense 
but has also the function of regulating every department of social 
life— education, religion and art as well as capital and labour and 
the whole national economy. In democratic states there is' a 
clear line of demarcation between ‘things that are Cirsar’s’ and 
.‘things tliaf are not Ciesar s ) 

III. The Totalitarian State 

It has already been shown that Dictatorship is an expression of 
anew conception of the state which is known as the Totalitarian 
Dictatorship State. Though there arc many points of difference 
and rotah- between Communism on the one hand and Fascism 
tanan state an( j Nazism on the other, vejt they all alike pin 

their faith on the Totalitarian State. The Total itaria n v iew 
of th e, state is that the state is absolute and omiji-cQlupctaul. 
g ver y phase of man’s life including ait, culture, mo rality and 
economic Activity is within the 'jurisdiction and undei-thc c ontrol 
oOEie stale. ^ 

The fullest expression «1 the Totalitarian conception of the 
state is found in Mussolini's book “Fascism! *, in which he says ■ 
view* of “Anti-individualist iy, tlm F&scrt conc eption of Iff 
Mutmoiiui stresses the importance of the Sta te .and accepts tin 
on state ^dividual only in so tar as Ins interests coincide witl 
those of the State, winch stands for the conscience and thi 
universal will of man as a historic entity. It is opposed t< 
classical liberalism which arose as a reaction to absolutism am 
exhausted its historical function when the State became th< 
expression of the conscience and will of the people. Liberalisu 
denied the State in the name ot the individual ; Fascism reassert; 
the rights of the State as expressing the real essence of th.< 
individual. And if liberty is to be the attribute of living met 
and Dot of abstract dummies invented by individualistic liberalism 
then Fascism stands for liberty, ami for the only liberty wortl 
having, the liberty of the State and of the individual within thi 
State, The Fascist conception of the State is all embracing 
oUtfidta of it no human or spiritual values can exist, much less hav 
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State — a synthesis and unit inclusive of all values — interprets, 
‘ develops and potentiates the whole life of people.*’ 

Totalitarianism thus claims that individuals are not end in 
themselves; the State alone is an end in itself. It is in and 
through the State that individuals can find the fulness ImpUcaHon# 
of their life and true freedom. Individuals like cells TotaI ° t f aria _ 
m an organism are merely free to discharge the 
function assigned to them by the State. The natural corollary 
from such a conception is that there can be no civil liberties like 
the right of ^ree speech, free assembly, free press and free and 
fair trial in a totalitarian State. Every aspect of life and activity 
of the individual as well as of social, economic, cultural and even 
of religious groups is regulated by and in the interest of a mysti- 
cal entity called the State. 

In Germany the Nazi State is equally totalitarian with slight 
ideological difference. Mussolini extols the state, but Hitler has 
denounced the Hegelian deification of the state and 


declared at the National Socialist Party Congress in 


The Nazi 
State 




1934, “We command the State”. The last resort of 
authority is not the state but the party and its Leader. Such a 
claim, however, does not bear any philosophical scrutiny. In any 
case it is the Nazi Party or the State which seeks to control 
every aspect of life of the German people. The Propaganda 
Ministry under Dr. Goebbels exercises strict control over the 
National Chamber of Culture, which is the exclusive legitimate 
representation of all those professional associations whose 
members are engaged in literary production, newspaper, work, 
broadcasting, the motion-picture industry, theatrical and musical 
uerformances, or the plastic arts, whether as employers, employees 
*or independent artists. The Propaganda Ministry also controls 
tj^s German Academy of Politics, the Council for Commercial 
Advertising, the National Travel Committee, and the National 
Broadcasting Company. 

If Mussolini deifies the State and Hitler subordinates it to the 
party, Karl Marx, who has largely shaped the ideology of the 
Soviet State, held that the State would die or wither away 
fairly rapidly after the assumption of political power by Com * UIlUt ' 
the Proletariat. Lenin, .however, held that the death g**™ 1011 
of the state will not be so rapid. According to him the t# e 
total decay of the State will only take place after the complete 
realization of Communism, when everyone will receive what he 
requires according to his needs. But Stalin admits that in 
Russia only Socialism has been established and not Communism.' 
^ In Socialist society,” observes Stalin, “while each person is 
obliged to work, remuneration is not fixed according to the needs 
of each, bul«cccwdiog to the quantity and qnaJtyy. of f he work 
40 v , 
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furnished ; therefore the salary — unequal, differential — continues 
to be applied there. Only when we have succeeded in creating 
an order permitting men to receive from society, in exchange for 
their labour, not according to the quantity and quality of the 
work done, but according to their needs, will it be possible to say 
that we have established a Communist society ?” Stalin has 
further explained that the transition from the initial, primary 
phase of Communism to the higher, complete phase constitutes 
an entire historical epoch. The Power State based on force can-\ 
not be dispensed with in Eussia so long as the other countries! 
in the world do not attain the complete phase of Communism .1 
If the “Power Stat e" is allowed to wither away in Eussia, the 
neighbouring states will destroy t he socialism o f Husain, Thin 
fcStalin Ua s introduced sub sta ntial c han g es in the Marxist concep - 
t ion ot the fu nction oFthe State, 

The Soviet Government in Eussia controls art and literature 
so that these may be yoked to industrialism. There is 
*m?tyo“ rfor " wo freedom of the press, no freedom of teaching. 
•Ru“.u n in Every attempt is made to produce a dead uniformity 
of opinion. No deviation from the orthodox opinion 
is tolerated. The mass scale of trials and executions in Eussia in 
the summer of 1937 may be compared to the Blood Purge in 

i Terror as an Germany of the summer of 1934. The record of the 
jyjg— t Soviet State for twenty-two years, of Fascism for 
Totalitarian seventeen years and of Nazism for seven years shows 
" tMf that terror ip the normal concomitant of the totali- 
tarian state system. ^ Terror in the tot alitarian states.’’ observes 
Calvin R Hnovar “attains Frankenstein prop ortions not, simply 
because the state Is authoritarian, but because it insists on its 
totality as well. Since the State claims for its jurisdiction every 
phase of human life, a greater number of people are subject to 
terror, come into contact with it more frequently and feel it! 
pressure more intensely than would be true under a purely 
personal political dictatorship. Terror is the only instrument 
sufficiently powerful to enable the attainment of the goal of 
totality.” 

vJ^Phe economic life is controlled by the State to a greater extent 
in Eussia than in Germany and Italy. Private property has been 

i abolished and all the means and instruments of 

5SS‘ M - production have been socialised. The state through 
Tot.iit.riu its different organisations works out statistically what 
exactly the whole community may reasonably need 
and desire and communicate to each factory, or mine or any 
other centre of production, what share it has to bear in the total 
production. Leon Trotskv.-one oi the makers of the Rnlshevik 
i teyoIffit iOEL-W rotein his book “The Revolution Betrayed (1937)’’ 
that ,M witb piecework payment, hard conditions of material 
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existence, lack of free movement, it is bard indeed for the 
worker to feel himself a free workman. In the bureaucracy he 
'sees the manager in the State the employer.” 


In Italy and Germany private property has not been 
abolished, but it has been sharply limited. In Italy a cultivator 
has to produce crops which Italy’s need for self- . 

sufficiency dictates. All important financial institutions ££££“, 
are controlled by the state and the government fixes Ger many 
the rate of interest on individuals’ savings and utilises ' 

the capital in the way it thinks best. Moreover, Mussolini has 
announced that he intends to nationalise large-scale industry. 
Similarly, in Germany before the out-break of the war the capital 
savings of the people were used for rearmament and other work- 
creating projects. The profits of industry were levied upon to 
pay for export subsidies. 


u«ii the three states, Italy, Germany, and Russia have used the 
economic resources of the country to attain the goal of industria- 
lization, self-sufficiency and armed security. Militarism MHit ri 
does not find any place in the orthodox theory of ' * n,m 
Communism but in the U. S. S. R. there are seventy-four 
Aeroplane factories producing annually around eight thousand 
planes. Glorification of war is common to Fascism and Nazism. 
“Fascism.” according to Mussolini, “discards pacifism as a cloak 
for cowardly supine renunciation in contra-distinction to self- 
sacrifice. War alone keys up all human energies to their maxi- 
mum tension and sets the seal of nobility on those peoples who 
have the courage to face it.” In Germany the school students 
have been militarised through their text-books. In a German 
Text-book written by Dr. A. Vogeler the following passage 
iccurs : “Advantages of war. 1. For the State : (1) war is 

n antidote against the rotten herbs of peace, where Glorjfka _ 
atioradism sends everything to sleep by overcoming tion of 
dealism ; (2) when patriotism is awakened the holy war 
ire of the enthusiasm for the Fatherland is set alight ; (3) the 
’ictors acquire a predominant position of force, of prestige and 
»f influence which is their reward ; the vanquished are not 
dishonoured, if they have defended themselves bravely ; 
(4) peoples learn to know one another and to respect each other, 
the exchange of ideas and viewpoints is facilitated.” Such 
teachings indicate the relapse of human civilization to 
barbarism. 


IV. Syndicalism 

Syndicalism aims at putting an end to Capitalism as well as to 
the State and organising a society in which each industry will be 
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collectively managed by the workers. It views the trade union 
/‘x.ehniaue ftS the primary means of achieving the revolution 
r ewfadon through the general strike. The trade unions should 

re*o a on g rg ^ a p intensify class consciousness in workers 

by participating in the struggle for higher wages, shorter hours 
and better working conditions. They will use the strike, sabotage 
(injuring machines in the factory), the label (asking consumers 
not to buy articles produced by companies mentioned by the 
trade union organisation) and the boycott as weapons in a spirit 
of militancy against the system of private property and against 
the state. The workers will thus be trained for the supreme act 
of the class struggle, the general strike, which will sound the 
death knell of the present industrial system and inaugurate ' the 
new social order. The general strike need not necessarily be a 
strike in all the industries : if the workers in Electricity, Gas and 
transport go on strike they can paralyse all production. 

In the new social order there will be no necessity for the 
existence of the state. The syndicates or trade unions, functioning 
harmoniously and without external compulsion, will 
future ° f form a general national federation. This federation 
•odVty*’ not represent the geographical units but the 

functional interests of the workers. It will carry on 
the statistical and administrative services which are necessary for 
the smooth operation of the system as a whole. Thus 
^“Syndicalism pictures the future society as a free and flexible 
federation of autonomous productive and distributive associations 
based on collective ownership and carrying on their functions in 
^accordance with the needs of the community.” 

The Syndicalists accept the Marxian dngmas nf class Wf 11- in 
its most extreme form and adopt it not merely as a philosophy 
'Difference °* history but as a plan of campaign. Like tb" 
racialism Marxists they, too, advocate the forcible and imm< 
Ljocia ism diate e xpropriation of al Hhe capitalists and landrferneri 
\pomuumsm whereas the Communists aim at seizing power 
both by political and economic weapons, the Syndicalists rely 
exclusively on direct economic action. They also differ from 
the Communists in this that they do not want to substitute a 
new proletarian state in the place of the hated parliamentary 
state. Their objective J a—to-aradica te centralised government 
altogether. In contrast to socialists, the Syndicalists look to 
the welfare and domination of workers alone and not of 


community in general. The Syndicalists hav e taken oven 
from Anarchism the concepts of a communi 


go vernment, of the belie 

strong antip afhyto militarism. "Spontaniety in feeling,” wrote 
nald, “freedom in action, equality in oo- 
mqi$tion within the camp : a sleepless hostility against the 
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enemy, carried on sometimes by guerilla tactics, sometimes 
by grand engagements all along the line of marshalled forces — 
that is the pageantry of industrial conflict which allures the 
Syndicalist of the factory and the workshop.” 

'-'tfhe Syndicalists never cared to formulate their theory lucidly 
regarding the character of the society without the state . It is 
not clear as to now the interests of consumers will be Critlci8m \ 
looked after and how the peace and harmony between of the ) 


different categories of workers can be maintained 


Uers 

without political authority. ( L‘The mines for the miners, the. 
railways for the railwaymen. and the dust carts, for the du st 
meqJ^^ucEIIiZthe ~ coin mo n criticism of the imp lications "o T 
Syndicalist doctrine. The Sydiealists aver that the Proletariat need 
not bother toomuch about the consequences of its own actions or 
the form of government which will eventually result from them. 

^^The Syndicalist theory became very popular i n France, Italy 
and Spain in the ea rjy jyears of the twentieth ce ntury. But the 
changes in social life in the post-war era, the growth Cause9 of 
of tendency towards reformism in France and the ruth- decline in 
less suppression of the Syndicalists in Italy, Germany yn ca 
and Spain has brought about a decline in the Syndicalist move- 
ment. In every country to-day there is a growing tendency 
towards nationalism, increased state action and emphasis on 
immediate economic security. All the tendencies militate against 
the principal tenets of Syndicalism. It is being crushed at 
present between the upper and nether millstones of Fascism and 
Communism. 


/. Guild Socialism 

Guild Socialism stands for workers’ control and aalfzgQgfinte 
niept m in dustry .- It. is opposed to Collectivism in as much as it 
does oat want that the industries should be conducted, Aim of 
when they have been socialised, under a bureaucratic GuUd 
system based on appointment from above. It is equally oc,a " m 
opposed to Syndicalism because it does not dispense with the 
state and because it puts in the forefront of ~its programme the 
idea of the service of the consumer. Guild Socialists want to 
abolish the passive capitalists class by denying all rights to rent 
and interest. 

The foundation of the Guild Socialist Movement was laid in 
1914 when Mr. S. G. Hobson and Mr. A. B. Orage 
formulated the theory in their work, entitled “National 
Guilds." According to them each industry was to be re- SzS&L" 
organised as a self-governing public service corporation 
established under a charter from the State. The State 
would keep out of the industrial field save as a final co-ordinating. 
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and chartering authority. The workers in each industry were to 
choose their leaders and were to be collectively responsible for the 
successful operation of the enterprises in which they were 
engaged. The state would have certain control over 
Sup r oftbe distribution and a certain share in management, 
coiunmei** According to another school of Guild Socialists the 
state would simply look to the interests of the consu- 
mers and for this purpose would negotiate with the Guild 
Congress as an equal The Guild Congress would bo a federation 
of different Guilds. Tt would take over the co-ordination of the 
various industries and services and thus complete the structure of 
industrial self-government, ftacb profession, and craft of indus- 
try is to be entirely autonomous. The members of each profession 
and craft are to be organised in the gigantic producers’ guild. All 
the producers’ guilds are to be associated in the National Guild 
Congress. 

The Guild Socialist plans have exercised a powerful influence 
on the thought of the Trade Union and Socialist movement in 
Experiment ^ rea ^ Britain. These plans were not accepted as a 
of Guild whole indeed ; but many elements derived from Guild 
Budding 1 Socialism passed over into the approved plans of 
trade Trade Unions Thus the Coal Miners’ Federation 
proposed that the coal industry should be nationalized and 
handed over to a governing body of which half the members 
were to be appointed by the Miners’ Federation, and the other 
half by the state to represent only the technical and administrative 
sides of the industry itself. Id 1920 the building operatives of 
Manchester and London took the lead in forming Guild Commit- 
tees to undertake contracts with the local authorities for the 
building of working-class houses. The local. Guild Committees 
were elected by the building trade unions in each small area. 
Over them were Regional Councils, elected partly by the craft 
organizations of architects, engineers, clerks, etc. and partly by 
the local Guild Committees. The Regional Councils were fede- 
rated into the National Building Guild. The National Building 
Guild was responsible for finance, insurance and supply of 
materials ; the Regional Councils made contracts and the local 
committees supplied labour on building contracts undertaken in 
their respective areas. Foremen wpre also appointed by the 
local committees ; they were not elected by the particular 
workmen to whom they gave orders. Though the organisation 
was a democratic one, y6t when the trade depression came the 
scheme failed miserably, mainly because of serious faults of 
internal administration. The Guild Socialists may not have 
found precisely the right forms for the exeroise of control, but 
in one form or another a Socialist Society will have to satisfy 
iha demand for self-government in industry. 
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~The Guild Socialists tend to belittle the sphere of the state by 
restricting its intervention in the economic sphere, yet it is the 
state which has to see that nobody takes rent or inte- Dafactsof \ 
rest. Prof. Hearnshaw opines that the Guilds having Guild " 0 J 
monopoly in production will cease to improve methods Soc,a tsm ^ 
of production and consequently production will fall off and 
prices will rise. Autonomy in each industry will also promote 
strifes. They also advocate the representation of functional 
groups such as those of manufacturers, steel- workers, artists, 
teachers, Catholics, etc. But by such a representation the general 
interests of the people and their common welfare may suffer. 
In the scheme of territorial representation, as it prevails at 
present, the ‘pluses and minuses’ of particularist and opposing 
aims cancel out one another. “The extreme insistence of the 
Guild Socialists,” observes Maclver, “on funtional representa- 
tion becomes an attack upon the state itself.” 

Both the Guild Socialists and the Fascists preach the doctrine 
of functional organisation. But there is fundamental difference 
between the two. The Guild Socialist scheme is based Diffcrencc 
on democratic equality among the members of the between 
various services ; whereas the Fascists give eqeal Sodaiiam 
representation to the large number of employees with ttnd Fa9C,sm 
that of a small number of employers in the co-ordinating Cor- 
poration. The Fascists retain the distinction between the 
workers and employers, while the Guild doctrine proposes to 
treat the ontire personnel of industry as a corporate group 
possessing collective rights of self-government. Moreover, the 
Fascists treat the functional bodies not as independent institu- 
tions but as subject to the over-riding power of the State. The 
isupreme power over industry does not rest with the functional 
bodies, but with the Fascist Grand Counci l. In the Fascist order 
l®e functional bodies are subordinate in every respect to the 
Totalitarian State, while the Guild Socialists throw over the 
notion of the sovereign State altogether. 


Marxist Criticism of Capitalism 


Capitalism has grown out of Individualism. It is ti-io OWUUUiJO 
expression of the traditional democratic form of Government. 
In the opinion of Karl Marx the capitalist system of productive 
organisation is based essentially on the incentive of private profit 
or surplus value. Capitalism was indeed a necessary 
stage in the industrial development, because it was a 

only under the control of the autocratic individual 
entrepreneur that the new technical forces could find 
free play. It needed a strong directive energy to concentrate the 
workers is factories, and to accumulate capital at the expense of 
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the immediate standard of living. Co-operation of labour and the 
use of costly machines produced higher productivity. The capita- 
lists exacted long hours of work from the labourers and paid 
small wages. The workers gradually organised themselves and 
protested against the attempt to transform them into beasts of 
toil. The capitalists were compelled by the state to reduce the 
hours of labour. They, therefore, concentrated upon a more 
intense productive system by increased use of machinery and 
other labour-saving devices with a view to reduce the cost of 
production. This step gives rise to the permanent reservoir of un- 
employed which characterises the industrial system. The greater 
use of machinery leading to standardization and scientific 
Concentre raana g emen ^ makes it impossible for the small capita- 
control Vn 10 com P ete with large-scale business. The small 

th?h?ndtof employer has not indeed disappeared, but he has 
tke&w b ecom e increasingly an agent, sub-contractor, or 
hanger-on of large-scale business. The growth of joint-stock 
organisation has increased immensely the number of small part- 
proprietors of capitalist business, but the shareholders have very 
little control over the business. The control of capital and 
consequently of business is concentrated in the hands of a few 
persons. There is an increasing tendency to monopolistic combi- 
nation in all industries which require a large outlay upon fixed 
capital. Capitalism damages the instruments of production bv 
its wasteful use of natural resources. It adulterates the commo- 
dities it produces. According to Marx the effect of such a system 
on the working class is disastrous. Their personality is injured by 
the authoritarian control it exercises over them. Their morality 
is lowered because they are forced to produce adulterated goods 
and thereby cheat the public. Marx has drawn up a vivid, 
although some-what fanciful picture of the consequences of 
capitalism in the following words : “All methods for raising! 

the social productiveness of labour are effected at the 
Labour on cost the individual labourer; all means for the 
development of production transform themselves into 
means of dominating and exploiting the producer (labourer). 
They mutilate him into a fragment of a man ; they degrade him 
to the level of an appendage to a machine. Every remnant of 
charm in his work is destroyed, and transmuted into a loathsome 
toil ; he is separated from the intellectual possibilities of the 
labour process in the same degree that science, as an independent 
agency, becomes a part of it. They distort the conditions under 
which he works, and subject him, as he labours, to a despotism 
made the more hateful by its meanness. They transform his 
life-time into working-time, and his wife and child are dragged 
beneath the wheels of the Juggernaut of Capital. But all methods 
„ <Gr the production of the surplus value are, at the same time, 
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methods of accumulation ; and efery extension of accumulation 
becomes again a means for the development of those methods. 
It follows, therefore, that as Capital accumulates, the lot of the 
labourer, whether his wage be high or low, must grow propor- 
tionately worse. Accumulation of wealth at one pole is, there- 
fore, at the same time accumulation of misery, agonised toil, 
slavery, ignorance, brutality, mental degradation, at ’the opposite 
pole.” We have quoted this long passage to show the reason why 
Marxism makes such a strong appeal to the western workers. 

Marx believed that Capitalism is built upon inherent contradic- 
tions and contains within itself the seeds of inevitable decay. As 
the labour-saving devices are used in an ever-increasing 
degree, the labour-power required declines gradually. JontSdic- 
The expensive plans can be operated at a profit, over capiufism 
and above the interest-charges involved in their cons- 
truction, only if they are able to work full time, and to find 
buyers constantly for their full output. Buyers cannot be found 
at home for the increased products because of the decreased 
purchasing-power of the masses resultant upon the existence of a 
large number of unemployed persons. The result of this is over- 
production and under-consumption. This is the root cause of 
the ever-recurrent crises, which throw thousands of workers 
out of employment and give rise to strikes and lock-outs. “Capital 
is then wasted,” points out Laski, “production is restricted by 
monopoly and combination, the productive capacity of society 
ceases to be used for the common advantage,” 

Lenin in his “Ituperi alis m” has tri ed to prove that Capitalism 
. loads to Imperialis m. and _ JLmpcrial ism, to international war, in 
which Capitalism itself is destroyed on account of i ts 
incomp atibility wit h s ocial good. The capitalists seek brecdl ! w?r 
ider and wider market in order to buy raw materials 
ad sdl finished goods. The less developed countries gradually 
«nd tnafc they cannot offer more raw materials until their own 
productive resources have been more fully developed. The 
capitalists of developed countries then lend capital and credit 
to the backward countries. The burden of debts of the latter grow 
so heavy that farther loans cannot be granted to them by the 
former. Then again as more and more countries pass under 
industrialism, there arises intense rivalry among them in selling 
goods and lending capital to the less developed areas. They fight 
for openings and concessions among themselves. Meanwhile 
the labourers combine among themselves to resist their masters. 
They come to realise that their labour-power cannot earn its 
just reward unless the means of production are owned in 
common. Marx observes that at this stage comes “the £oXlr» of 
revolt of the working class, a class always increasing in 
numbers, and disciplined, united, organised, by the very mecha- 
41 
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nism of the process of capitalist production itself. The monopolj 
of capital becomes a fetter on the mode of production which has 
arisen and flourished with and under it. Centralisation of the 
means of production and socialisation of labour at last reach a 
point where they become incompatible with their capitalist 
integument. This integument is burst asunder. The death knell 
of capitalist private property sounds. The exproprietors are 
expropriated. *’ Such a state of things prepares the stage for the 
establishment of the Communist society. 

— VII. Communism 

r 

^omm annm is the highest form of socialism. Socialist 
implies (aj/t.he public or collective owhership of the means of 
production, other than human beings, *^5 rejection 
of a system in which a person or a group hire other 
communism men aQ( l se ^ their output for profit to a third party 
and (c) the carrying on of production according to a 
national economic plan for the common good, and not for private 
profit, complete socialisation of economic life would make a 
society communistic. Mere collectivisation of the means of 
production would make a community socialistic but not neces- 
sarily communistic ; communistic economy would be similar to 
family or clan economy on an immensely larger scale. Viewing 
socialism a s the firsrt s tage o f cominunisnn Karl Ma rx, in h is 
“CritTgue oftho Gotha Programme", writes r T Mn~a~Hgher phase 
oT communist society7 after' THcT tyrannical subordination of 
individuals according to the distribution of labour and thereby 
also the distinction between manual and intellectual work, have 
disappeared, after labour has become not merely a means to live 
but is in itself the first necessity of living, after the powers of 
production have also increased and all the springs of co-operativ# 
wealth are gushing more freely together with the allfround 
development of the individual, then and then only can the narrow 
burgeois horizon of rights be left far behind and society will 
inscribe on its baunor : ( ffirom ea ch acco rding to his capacity , 
to each according to his negdy*^ ~ 

A communistic society would attain the purposes of economic 
life without the emergence of exchange value. Communism 
implies a complete rejection of mechanism of price 
dfcach** 1 aud exchange. Accordia gJo Lenin, the communist 
fnMtnr frl society wi ll come, “when people have become acona- 
tomeo to o bserve the fundamental principles of social 
life, and then- Tabour is so nio ducti^th at they will voluntarily 

york accordin g to their abilities There will then be no need 

foFany exact Calculation by society of the quantity of products 
to 1 m distributed to each of its members, each will take freely 
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‘according to his needs'. It is necessary to point out here that 
the U. S. S. R. has not been able to attain such an ideal. With 
the best of co-operativ e effo rts and planned prod uction, it takes 
a^n g p eriocLof jinintarrupted peace to attain t o thaj^jtateof 
abundance, in which all the necessaries of health, efficiency" ami 
culture can be provided for all. Stalin himself admits that 
communism has not been established in the U. S. S. R, but u we^ X 
are go ing ahead towards communism.’ 5 (Report to the 18th Party 
Congress of the Soviet Union). J 

In the U. S. S. R. land and^ capital, the chief means of pro- 
duction have been nationalised and this has been accompanied 
by the liquidation of all classes of capitalists, whether 
financiers or traders, manufacturers or ship-owners, 
speculators in land- values or investors on the stock- jj ^ e s R 
exchange. Rut nationalization has not meant, in the 
words of Sidney and Beatrice Webb, “compulsion to take service 
under the government as the only employer. It has not prevented 
millions of individuals from working independently or in voluntary 
partnerships and selling the products of their labour in the 
open market for their own or their family’s subsistence. It has 
not meant the abolition of all personal property or any compul- 
sion to have all things in common. It has not prevented in- 
equality of income or possession, nor even the payment of interest 
on Government loans and on deposits in the Postal Savings 
Rank.” In 1943 the Soviet Government made appeals to the 
people to give donations to the various defence and Red Army 
funds. Sometimes these donations have amounted to several 
hundred thousand roubles ; and a recent donation by a Kirghiz 
farmer amounted to more than one million roubles, Such donors 
nust have derived such large savings only from private trade. 
5ver since 1934 some sort of private farming and some private 
Ade in agricultural products have existed in Russia within the 
ramewtrk of the collective agricultural system. There have been 
^equalities of incom e in the U. S. S. R., the income varying from 
0 roubles per month for ordinary worker to 10,000 roubles for 
ome specialists, professors, artists and writers. It is hoped that 
he development of social services and social education will 
educe the relative importance of these differences. 


The com munistsj ae l ieve that the St a te arose as an instrument 
f crass np praaaiQ a an ^ *kat when by means of the dictatorship 
f the pr oletariat classes disap pear, the state wilL c ^^ u % 
isappear alsp. since its raison de'tre will have gon e, jjjeo^of ) 
Jngels explains the process irPthe following^ words : / 

"The? first act of the state in which it really acts as the represen- 
tative of the whole society, namely, the control of the means of 
production on behalf of society, is also its last independent act 
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as a state. The interference of the authority of the state 
with social relations will then become superfluous in one 
field after another, and will finally cease of itself. The 
authority of the government over persons will be replaced by 
the administration of thing, and the direction of the process of 
production. The state w ill not be abolished ; it w ill wither 
away. ” The process of withering away of the State is more 
clearly explained by Lenin th us : “When all or be it even only 
the greater part of society, have learned how to govern the State, 
have taken this business into their own hands, have established 
a control over the insignificant minority of capitalists, over the 
gentry with capitalist leavings, and workers thoroughly de- 
moralised by capitalism — from this moment the need for*any 

government begins to vanish For when all have learned to 

manage, and really do manage, socialised production, when all 
really do keep control and account of the idlers, gentlefolk, 
swindlers, and such-like ‘guardians of capitalist traditions’, the 
escape from such general registration and control will inevitably 
become so increasingly difficult, so much the exception, and will 
probably be accompanied by such swift and severe punishment... 
that very soon the necessity of observing the simple, fundamental 
rules of any kind of social life will become a habit. The door 
will then be open wide for the transition from the first phase of 
communist society; to its second higher phase, and along with 
it, to the complete withering away of the State,” The Soviet 
society is still in the first phase of communism and the state 
instead of showing any symptom of being withered away, is being 
immensely strengthened day by day. 


VIII. Fascism 

The very derivation of the term Fascism reveals partially the 
true significance of Fascism, ’ll Fascismo’ derives its nanre 
Meaning from the fasces, the bundle of twigs fastened Ground 

of an axe, the symbol of authority which the old Roman 

Fascism lictors carried when they accompanied the consuls. 
The Fasces gave them the right to inflict corporal and if neces- 
sary, capital punishment. The Fascists came to power by force, 
maintained themselves in power by force, and dreamt of re- 
establishing the old empire of Rome by force. According to 
M assolioi, Fascism is “government for the people, over the 
.beads of the people, and if necessary, against the people ”/ Such 
a System, if Fascism can claim to be a system at all, is the out- 
dome of peculiar historical condition of Italy, and is not at all 
an exportable commodity. 

> la lftl5,Italy.in the words of Mettemich was a mere ge p- 
grapfaical expresaion For more than a thousand years before 
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each Such a short period ot administration cannot give time 
to a batch ot ministers to convert policy into law and transform 
law into administration Moreover, the people took very little 
interest in the political affurs ot the country Italy has been 
ruled for centuries by despots and it is not an easy thing for the 
people to tike an intelligent interest in the government, espe- 
cially, when they have been trained to uolent antagonism to the 
foreign government to which they had been subjectel lo In 
870 literacy and pioperty qualifications limited the lranchiso to 
*bnly 2 }% L of the people and it rose to 16 per cent in_ 1914. But 
everT'tUis rigidly icstucted electorate did not care to go to the 
polls and cast their votes “The highest votes jeveL leaded 
nutil 1904 was GO peL ce nt ot those eutitled_to vote ; the usual 
vote was 3 to 1 pej cent less than this” This means that 
nearly half the votei^ weie mdillerent in exercising their political 
rights When we consider the appillmg illiteiacy ot the Italian 
masses, we d ) not see anv < iuso ot wonder in this exhibition of 
political apathv by them In 1871, (19 per cent of all over the age 
of six could not icai or write In 1901 the percentage of the 
illiterate was still 21 In the south it was well over BO percent 
in 1871 and it ^tood at 40 per cent evon after 8 years of the 
(Fascist Government with illiterate and absent voters, with 
professional politicians gie^dy of spoiU of office and bound by no 
ties of political principle- and with the country divided by 
provincial jealousies, P uliainenfarism became a mockery__m 
^Italjy J Over and above this there was seuous trouble between 
labour and capital in the industues of Italy Mmv of the 
factory labourers joined the Socialist pirfcy, which was founded 
m 1892 D iring the ten yexrs of its existence it had to face a 
terrible cainpiign ol lepies^ion In 1900, Socialists were 
fleeted to Pailiament Bakunin once said x J'There is not one 
Italian nitio n but five Tne Church, the U pper Bourgeois^ the 
Middle Class, the Working class, the Peasantry” In the early 
years ol the 20th Century , the prevalence of strike, riots t * dift - 
imbed elections and violent quirrels amongst the political groups 
one feel that there was a smouldering revolution in Italv 

* Italy came out of this wir as a defeiLed and frustrated nation 
3he had to sacrifice 7 lacs of soldiers, in the war and to face 
the stxggering budget of deficit of 12000 million lire> 
‘“•out of and as such felt herself entitled not only to all the 
rSitration territories promised to her but also Fiume But she 
was not allowed to acquire Fiume and got only 
Pfaptino to the Br enner, the Dalmatian port Zara and the island 
jagosto. Italiaus 7eTT extremely humiliated and their wrath 
gainst their politicians knew no bound Secret societies and 
erromt gangs sprang up everywhere in the country. Signs of 
ocial and economic disorganisation were visible in every sphere 
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of life. Capitalists were making huge profits, government had to 
take recourse to monetary inflation to meet the extraordinary 
costs of war, the cost of living was increasing by leaps and bounds 
and so the labourers went on strike for securing higher wages, 
yin 19 20 the s tri ke move ment spread like fire. It started in the 
Carrara quarries, spread to railway workers and printers and 
culminating in the month af September in the seizure by workers 
of GOO factories, involving half-a-million employees, Immitating 
the Russians the Italian workers, like their German labourers, 
setjop sov i ets ; but k hnyL-Jj-cked . inexperience and organization, 
they had no well- laid progr amme before them, nor had they any 
leader lik e Lenin , who, couTI^nf u^cduaige I n ~t henThear t. They 
Had to surrender the factories to the owners after 75 days of 
negotiations. Power slipped away from their hands and they 
could never get it back. They were split up into factions, criti- 
cising one another violently. In Januar y _, 192I,lhe Communists 
gjMit away from t h e Socialis t party. The Government was 
incompetent to maintain law and order. At this time Italo Balbo 
then a young student of twenty wrote in his diary, “The 
present decripit statesme n w_ ho commun icate their paralysis to 
Parliament and all the org ans of the State. ” 

/Such was the bac kgro und of the rise of Fasc ism in Ital y. The 
Fascist party in Italy was organised by Mussolini, born in (188^ 
of a peasant family, meeting held on the 23r d March, 1919, 
and attended by someQiS/people according to Mussolini himself. 
Mus solini was a firebrand Socialist in his young days, Riseofth 0 
was imprisoned eleven tunes, was expelled from the FascUt r 
party for advocating waL against Austria and was J 

editor of newspapers. He became one of the recognised leaders 
>of the labour movement as early as 1912, . Upto the early 
months of 1919 he was a revolutionary Socialist, but suddenly 
ne changed his political creed and instead of upholding the claims 
of labour became the suppressor ,of the labour movement. Musso-, 
l ini came out as the champion of the capitalists, landlords, , 
Traderg^and profe ssional classes, a ll who felt that their hard won! 
and carefully protected privileges were threatened by the Socia l 
jlsTlnoye ment. which the weak government was unable to j 
su ppress . They supplied funds to the Fascist party and middle 
class rowdies and backward workers were enlisted i n the mer - 
cenary bl ack-fihirted ar my of Mussolini. The army was dissatis- 
fied and it supported the Fascists in capturing power. The 
number of Fascists in May 1920 was about ^O.QQ . and in 
October 1922 . the number grew to 200,000. The success of the 
FascisT movement was due to the derisive rejection of any ethical 
principles which would impede its success, to murderous ruth* 
lessness which appealed to many Italians, and to the irrecon- 
ciliable diffusions in Parliament. To suppress the Boi&hevi&s, 
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Mussolini asked the government to hand over to the Fascists 
withi n 48 hours^six seats in the Cabinet and the control of the 
Air force. As these demands were refused, Mussolini decided on 
a coup d' etat _on the 28bh October, 1922v^ Before the appointed 
day squadron upon squadron of Fascist moved into garrison in 
towns near the capital in a menacing attitude. Mussolini, 
however, did not think it prudent to risk his life and remained 
quietly at M ilan. His lieutenants called on King and demanded 
the disimssaTof the Facta Min istry and the formation of a new 
ministry under Mussolini. The King saved the situation by 
bowing down to the inevitable. When the storm was over and 
there was no risk of life Mussolini came to Rome in a “ Bleep ing 
Car” on 30th October. 


( Doctrines 
) of 
/ Fascism 


Vft is difficult to give a clear cat idea of the doctrines of 
Fascism, because the Fascist policy is to be grandly vague. 

Mussolini himself said “we permit ourselves the luxury 
of being aristocrats_and Jlem roc rats, conservatives a nd 
I progressives, react] Qiiiirj e s_ n i id revolutionaries, J.egalita- 

'■ rians and illegalitarians according to circumstances of time, 
place and environment — in a world of the History In which we 
are constrained to. live and to actd^ ( pcntiTol, the Italian writer on 
Fascism says that Fascism, “never wished to hind itself, 
engaging the future. It has often announcement which was 
politically opportune, hut to the execution of which it, nevertheless, 
did not believe itself to he obliged. The true resolutions, on the 
Duce, are always those which are both formulated and carried out." 
In other words, Fascism has no principle, it is a creed of expedi- 
ency. It has expressed itself in some vague negative formulae as 
follows : ‘Tascism. is, against_ all individual istic abstra ctions 
founded on a material istic basis of the type of the e ig htee nth 
century and'Is opposed to all the U topias and Jacobin innovation ^ 
TFHoes not believe in the possibility of “ happ iness’* on ^irth ite 
expressed in the Economics literature of the seventeenth century 
and therefore rejects all the technological conceptions according 
to which at a certain period of history there will be a final 
reconciliation of mankind.” Such a doctrine is very useful for 
keeping the masses toiling and suffering patiently and obeying 
the political authority. Muss olini summarised the vow which a 
Fascist is required to take rt believe in the State, apart from 
wfiich I can never attain full manhood. I believe the sacred 
destiny of Italy to be the greatest spiritual influence in the 
world. I will obey the Duce, for apart from obedience there is 
no health” J 


The ideology of Fascism is dominated bv the dogmas o l 
reign state and irresistible governme nt. All articularist 
~Tst oTthe individaal, the church, culture, profession, etc. 
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must be suppressed by an omnipotent, hierarchical orga- 
nisation of the nation. A citizen’s political oblig a- The 
tions are much more important than his rights. The omnipotent 


state 


'} 


i^scisTtoialltarian State is thus defined, “the Fascist 
state, the highest and most potent form of the personality is force, 
but spiritual. This spiritual force includes all the forms of the 
moral and intellectual life of man. It cannot, therefore, be 
limited to simple functions of order and supervision as Libera- 
lism proposed. It is not a simple mechanism which limits the 
sphere of presumed individual liberties. It is an interior form and 
norm, and disciplines the whole person : and penetrates the will 
no less than the intelligence. “F ascism i s sued from the war r ” 
writes Mo rio Carli, “a nd in war it must f ind its outlet ; 
ou r country cannot ad vance except t hrough a grea t 
war/ ' Accord mg to Mussolini, war,, alone bri ngs upon 
upto__its highest tension all human energy and puts th e 
stamp of nobi lity u p on the people who have th e c ourage to meet 
Tt7 T Such doctrines were formulated in Italy Tor" twenty years 
before the outbreak of the present war ; and it is not difficult 
to find out the nation on whom the war-guilt is to be fixed/’ 

The Fascists justify the ‘omnipotence of the state by empha- 
sising the need of fostering the greatest collective good, which is 
regulated by the ability of the individuals to develop # r* 
a spirit of social solidarity. Such a state alone can fndivMuaii 
force the egotistic instincts to be submerged in the ua J 
social instincts. The cjtizenjs r egarded mere productiv e 

unit ;who must be completely^ finbnrdipn,tp.-in the State. It is 
hai3ly necessary to point out that this contradicts the funda- 
mental principle of democracy, that the citizen has certain 
private rights and interests which it is the duty of the State to 
otect, and for which the state exists. The State became to 
e Fascists ja mystic entity, something ev en more than Hegel’s 
preJsioh of the coeVcIve po wer of a ruling class. It exists, not 
for the ln^Ivi3ua T,i T 5ut the Tndi vid ua f for it . 


} 


Nazism is a form of Fascism- But there are some points of 
difference in the actual practice of the doctrine - between Germany 
and Italy. While the Nazis uphold the principle of N(Uifm o 
personal leadership and authority in every sphere of C 

public and economic life, the Fascists were more con- “ c * m », 
cerned to uphold, at any rate in theory, the principle of ‘comora- 
tive control’. Authority was delegated to ‘corporations’, but 
^Mussolinf possessed over-riding authority over every person and 
institution in the state. But whereas in Germany we find under 
Hitler a host of lesser Fuhrers, in Mussolini’s Italy there were 
corporate institutions, each with its own appointed sphere of 
collective competence. 
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Between 1922 jindjjffifi. Mussolini got rid oi his old associates 
one by one. Any one who dared to criticise the Leader, and one 
(sample of w k° 8 howed the least sign of independence oi 
lpftBciet character, or resented the anti- republican tendencies oi 
f u * Mussolini was promptly dismissed trom office, expelled 

from the Fascist party, and sent to prison, exile, or the gallows, 
On the occasion oi the fourth anmversaty oi the March on' 
Home, a serious attempt was made on Ins life at JKolan a. 
He made this the excuse foi pushing through the cabinet the 
new Fascist Pen al Code He made it a cnine to be member 
of any political paiLy except the Fascist Part) All other political 
parties were suppressed If any body tries to restore a suppressed 
political party or join an international political association, 
he is sentenced to three yeais’ imprisonment and made to pav 
a heavy fine. All non-Fa^-ist newspapers were suppressed 
or bought up for the government and drastically reorganized 
on Fascist lines. Gangs oi Blackshirts, armed and wild, destroyed 
and burnt down the houses and others oi those who were known 
to be anti-Fascists from escaping iioin the countiy. Civil Service 
was closed to all but the member *> of the Fascist part> The 
special Tribunal for the detente oi— the State was set up to 
try persons accused oi politic il < nines A political Investigation 
Service at the command of each legion oi Division of the 
Blackshirt Militia was instituted This measure placed the 
Political Criminals at the mcic\ oi the Fascist party 

The nature of Fascist eoonoim innv be judged from the 
Charter of Labour promulgited 111 Articles 7 and 9 oi 

the Charter declare , “Tin* Coipoiativc State con- 
lecoBomy lst aiders private initiative in ihc field oi production as 
» well as the most efficacious and mod uselul instrument 

in the interest oi the Nation Since the pi u ate or£amsritiouj?i 
production is a function oi National concern, the organise^ oi the* 
^enter prise is responsible to the State for ~ dTrection^^a ff pro - 
duction . The recipiocitv oi lights and duties derives from the 
collaboration of the piodimtive forces. The employed, whether 
technician, salaried or manual worker, ]•> an active collaborator 
in the economic enterprise, tin direction oi which belongs to the 
employer and who beai s the responsibility thereof.” But con- 
cerns like telephones and telegraphs which are usually managed 
by the Government m demon a tic countries have been transferred 
to private enterprise. The big capitalists have influence with 
the Government and they utilise the influence for keeping their 
Vested interests sate A lav/ of b)3J restricts the erection of 
£6W plant or the extension of already existing plant without the 
petXIpiissioO of the Ministry oi Corporations. The bigger indus- 
trialists u$e this law for keeping their monopolistic position safe. 
Xfai$ big landlords are no less favoured by the Fascist Govern- 
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nient. The estates duties and Inheritance taxes have been 
reduced. Nearly 40% of the agricultural land belong to half a 
per cent of the agrarian population. No less than one third of 
the gross produce of agriculture is appropriated by landlords 
as rent. ' 

While the big industrialists and landlords have thus been 
favoured, labour has been treated shabily by the government. 
After his^ advent tjl p ower Mussolini let loose his a 

Fascist goo ndas against th e lab our organisations. T rade Labour 0 01 f 
Union Offices were raided and d~e v a state d~an d^n earl y J 

twenty thousand leading members of the labour movement were 
either killed or imprisoned or forced to go to exile. Strikes were 
declared illegal by the Labour Charter. The tax system has been 
so devised gis to impose a heavier burden on the toiling masses 
than on the pampered classes. The burden of direct taxes fall 
on the richer classes and in 1931-32 the direct taxes amounted 
to 28.41 per cent of the state revenue. The tax on transfer of 
wealth that is registration and stamp duties on all kinds of 
documents was 21.61 per cent, half of which must have been 
contributed by the poorer classes. The indirect taxes, on the other 
hand, was 29.45 per cent and the State monopolies on tobacco, 
sugar and matches accounted for 17.18 per cent of the total 
revenue of the Italian State. In short. 60 per cent of the Italian 
taxes was indirect and 40 per cent direct, which is the very 
reverse of the English system. The inflation of currency, and 
severe restriction on imports of articles of necessity contributed 
io the rise of the prices of foodstuffs and other articles of con- 
sumption. feut the real wages of the Italian labourers was before 
1939 at least 10 per cent lower than what it was before the 
advent of Fascism. ] 

It was on account of .such tyrannical and iniquitous rule, that 
f therc was almost a spontaneous rise of the people of Italy against 
Fasctem soon after the imprisonment of Mussolini on July 25, 
1943. The Fascist party was dissolved and the prominent Fascist 
leaders were imprisoned, or forced to flee away from the country. 
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THE ENGLISH CONSTITUTION 

Nature of the English Constitution 

_ ; The Constitution of a state consists of those fundamental rules 
find principles which determine the distribution and regulate the 
Continuity exerc * 8e governmental power as well as the relation 
&& of the governing authorities with the people. The 
'coMtitn • Constitution may be made in a special constitution- 
's, ° B framing body or may grow by the process of evolution. 

Moat of the Constitutions of the modern states have been mad e 
deliberately at a particular time , w hile the Engl ish lions titutTo n 
has gro wn trom generation to generation and aimost from year no 
year. There is an unbroken continuity of development in the 
English Constitution for more than a thousand years. There has 
been no sudden break in it. Institutions of one age have been 
modelled on those of the preceding one. A French writer has 
remarked that the English have wisely “left the different parts of 
their Constitution where the waves of history have deposited 
them ” without ever attempting to bring them together, to 
classify or complete them or lo make of it a consistent or 
coherent whole.” 

Looking at the continuity of development of the English 
Constitution one can easily understand that such a Constitution 
t . would be largely an unwritten one. The Constitution 
which is made in a constitutional Convention is written 
in one or more documents. The American and the 

J&each- 


An unwritt- 
en Constitu- 
tion 


in one or more 
, Con stitution are pointed 


out as examples of writt en 

The English people have no such written document 1 ! 
of such a comprehensive document led Thomas 


ionatitution. 

7he absence 

Paine tq declare th at “no such thing as a Constitution exists nr 
ever did exist. ” Similarly Tocqueville observed that England 
has no Constitution.” But a Constitution need not necessarily 
be written in one or a few documents. The essence of a 
Constitution lies not in a formal document but in the observance 
|Otftthd»niental rules relating to the government of the country. 
fSueh rules, according to Bryce, do exist in England in the 
of a mass of precedent^ carried in men’s minds or recorded 
^ ja writing, of dicta of lawyers or statesmen, of customs, Usages, 
'understandings, and beliefs bearing upon the methods of 

together with a certain number of statutes, 

^(Uj**'*^*#"* • .nearly fill of them presupposing and mixed up with 
jggS(W«ifeMUid customs, and all of them covered with a parasitic 
’ decisions and political habits, apart from which 
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the statutes would be almost unworkable, or at any rate quite 
different in their working from what they really are.”) 


elements 
the 
Constitu- 
tion 


Vriwugh the English Constitution is an unwritten one, yet t|| 
proportion of written laws of the Constitution is steadily inca- 
sing. Many parts of the Constitution are to be found Writte ,v-- 
in Charters and Statutes . The Great Charter of 1215. «i«i 
theTetition of Eight of lt)28 . the Bill of Rights of coi 
ltibO, ami tlx* \ct of Settlement of ,1701 are import ant tl01 
documents which have curtaile d the power of th e King. P ersonal 
liberty of the subject is guaranteeJliy the Ha beas Corpus Act ; 
£he qualincatioh of voters is decided by the Parliamentar y Acts oi 
1 9T8~ and 1 ( J28 ; an d thfiJLocal Covftm ment..in E ngland is carried 
on acc ording to tile Statutes of 1835, 1888 and 1894 . These an<3 
othbFStatutes, however, form only a small part of the English 
Constitution. The exact political function of the King, the 
relation between the House of Commons and the Cabinet, the 
position and function of the Cabinet, and the relation between 
the ministers and the Civil Service arc not to be found in any 


brings us to the third characteristic of the Constitution. 

s called its unrealit y^ The actual working of the Consti- 

tution docs not correspond to tin wording of the legal It#uniqae 
statutes or to the legal theory. (A student studying jelturejS* 
diligently the statutes and regulations cannot get a 1 ’ unr " lty 
correct view of the English Constitution. In the Acts of Parlia - 
ment there is no reference to the Cabin et, to the, nniqne position 
of th e J-*nme Minister, to the party organisation or to the influence 
6T We electorate on ParlSmanT The. coniilWtlonat structure, nt 
England, bearing the imprint of many hands, has been compared 
by Sir William Anson with a gambl ing structure, to which eucces- 
fivo owners have added wings and gables, porches and pillars 
without any system or symmetry. It abounds in anomalies, 
which the English people love to retain. It is the gap TTetweer 
constitutional theory and governmental practice w’hich has beer 
called the unique feature of the British Constitution. 

y/ Tho Eng lish CnnatitutinuJ.a mot rigid lint unfixed and fl^jhla 
Changes can be introduced in it by the ordinary process oi 
legislation. Sometimes the change is effected simply 
by the modification of usage. There is no distinction F “ tsr 
between consti tutional law and ordinary law . 1'be Judiciary cap - 
noPcaarfatn duestiou iih e right of Parliament, to make 'any law 
it likw . 3?he English Constitution is flexible not - only because 
it can oe changed by the ordinary procedure of law-making, bu j 
also because it is broad " enough to permit considerable 
changes in governmental me thods without any alteration i n tb^ 
W2fl£ ** * ~ ~ ~~ ' 
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Elements of the English Constitution^ 


The English Constitution cannot be found ia any single 
locuaient or series of documents. It has to be diligently searched 
in captain historic documents,* statutes. igAicial' deci- 
%SS£ V* sions, common law and usages or conventions. The 
»°dm»c k« historical documents embody certain soleinn agreements 
or engagements, entered into at times of political crisis. 
Chose documents defin e and regulate the power of the Crown, 
roarantee th e rights ot citiziens; and determine the relation 
)ptw'een the Executive and the Judiciary , 8uch documents are 
foel Carta, th e Petition of Right, t)ie Bill of^Bights. the 
ict of Settlement, the Habeas Corpus Act, the Parliament Act 
oar and the Statute of Westminster 1931. 


In point of procedure there is very little difference between 
ome of these historic documents and the statutes, but the impor- 
tance of the former is so great that they are treated as 
***** a separate category. Some of the statutes also deter- 
nine the'cbnstitution of the country. Thus the Secret Ballot 
Let of 1872 prescribing the use of secret ballot in voting, the 
tepre Senti.i 1 .ti. 9 n of the People Act of 1918 and the Equal Fran- 
^jjffl’TTnt.of 19 28 regulating the suffrage are more statutes of 
British Parliament. New Governmental machinery is also created 
y statutes. As for example, the Municipal Corporations Act 
f 1835 and the Local Governm ent Acts of 1888, 1891 an d .1929 
etermine the composition and functions of "local bodies ; the 
udicature Acts of 1878-7(5 fix up the structure of the Judiciary 
^England. 

The third element of the English Constitution is tone found in 
he judicial decisions which explain the scope and limitations oh 
the various provisions oh-entatutc 3 . Sftpi? pf (■he .most 
yfl.liia.hlq constitutional fights are derived from indicitl 
1 W.jsm 0 .tt- Thus the independence of juries h 6 s been 
atablished by the decision of indges inBushell’s Case (1670) and 
he immnnity of judges m Howell’s Case (1678) ] 

MPfe Common Law of England forms a part of the English 
Constitution . The prerogative of the Crown , the right of trial by 
jur y in criminal cases , the right of freedom of speech 
and ot assembly, the right to redress of grievance s 
against .'gov ernment officers, rest 011 Common La,w . 
•he Common Law is a body of Judge- made rules^ Which, for 
j jflgt part, has never been ordained bv a King or h~ 

ferliameni . 

, lightly, the political usages or conventions play a very prorni- 
msai part in the workings of* the British Constitution., The 
Otters,- Statutes, Judicial decisions and many essential, parts 
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of the Common Law have been written down, though not all in 
iormal documents, but the conventions are usually 
reduced to formal writings. The importance of conven- on ” Dtion, 
tions can bo judged from the fact that even competent observers 
like Bryce and Baldwin admit that the description of the British 
Constitution at any particular time must necessarily be defective. 
According to Bryce the British Constitution “works by a body of 
uudeistandiugR which no writer can formulate. ’ ’ * Bald win has 
bafilT "Tire historian can toll you probably^ perfectly clearly 
what the constitutional practice was at any given period in the 
past, but it would be very difficult lor a living writer to tell you at 
any given period in his lifetime what the Constitution of the 
country is m all respects and lor this reason, that almost at any 
given moment there may be one practice called “constitu- 

tional ’ which is lading into desuetude and there may be 
another practice which is creeping into use but is not yet 
constitutional.’' 

VftfT Conventions of the Constitution 

Conventions are those understandings, habits, usages and 
practices, which though forming parts of th e constitution are not 
i-,.. ,.,ri ., g oirh camiot be enlorced ~E v a court . Much of the 


bllttlj UUJ X nmc/ iu > 


majority in the House of Com mons, 
lost the confidence of the 


that a ministry which has 
TIousi ot Commo ns mu st either resign 


Vir appeal to the electorate in a generai election, owe their exis- 
timeo to conventions. The organisation and function of the 
Cabinet depend entirely on convention. H is impos sible to make 
a completo list of conv e ntion* ot the con stitutio n. because 
they arc constantly changing by a natural process ol growth a,n d 
decayT 

Precedents become conventions when they are ^enei^Jly recog- 
nised as creating a rule. Mere practice or mere precedents are 
not enough for giving rise to conventions. General Hgw j o 
recognition of a practice may be secured either by Conven- 
reason of a long practice or by means of a definite and 
formal agreement before the practice begins. 

All conventions arc not of equal importance and all are not 
equally obeyed . There was a convention that the King’s 
speech to rarTiament should first of all be approved in Encri«m th< 
Council and it was obeyed for about a century. But 
it was given up in 1921. The important conventions 
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are usually obeyed. Dicey ia of opinion that 
because a violation of these conventions 'will a 


brin g the offender into conflict with the Courta and the law ol 
and .' He tries to substantiate bis history by illustrating 
two eases.^^The rule that the Parliament must assemble at least 
once a year is not derived either from Common Law or from 
tmy statutory enactment.} But it is still obeyed because if t 
ministry neglects to summon Parliament every year it would be 
difficult to carry on the administration without raising taxes 
unlawfully. V ^Again, the Army Act san c @ns the existence of £ 
standing army for one year only. lithe Parliament is not called 
every year, it would be impossible to maintain the’standing army 
without violating the law of the land as expressed in the Bill oi 
BighraV The rule that the Minis try ou ght to retire on a vote to the 
•effect that they no longer possess the confidence of the House ol 


ollowed because a breach of' it would make i! 


em to collect taxes and carry on the govern- 


ment -.without coming into conflic 

comes conclusion that “the force which in the last rtsori 

compels obedience to constitutional morality is nofiuhg'eise thai 
thS power of the law itself. The breach of a purely conventiona 
rule, of a maxim utterly unknown and indeed opposed to th< 
theory of the law, ultimately entails upon those who break i' 
direct^eendict w^b the undoubted law of the land.” 

Jut the explanation of Dicey is not wholly satisfactory foi 
three reasons. First, Dicey himself admits that the violation ol 
some conventions, as for example, .the breach of thf 
rule that a bill must be read a given number of time 


ring t 
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the same number of times. 


mention or resi 




least unfci 


sessions of Parliamen 


>ct must be passed and new appropriation 
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ojearl y disappeared . Conventions are, as it were, the rules of the 
game, afrd are obeyed as a code of honour. The legislators 
and adminis trators are careful not to violate these con- 
ventiona , because they have been entrusted with 
authority on the understanding ‘that they would main- fe e n h n l l "£ ([ n 
tain them . " 0 “ ,,e,, on ‘ 

^/TV. The form of Government in Great Britain 

It is often stated that the form of government in Great Britain 
is that of 'limited monarchy.’ The meaning of the term ‘limited 
monarchy’ is that government is carried on by the King, hut his 
powers are restricted by constitutional laws. Though them is a 
king with strictly limited powers in Great Britain, yet to 
characterise the government of that country as limited monarchy 
is not strictly accurate. Mere existence of the king in 1 

a constitution does not mean that it is monarchical, if ^CrownedS 
the supreme authority does not in fact rest with the * PU * * 
king. The original pr erogatives of t he Kipg of Eng land have in 
the course of centuries been - ove'r'Md - mTpractice so that they now* 
remain, only in a form of words" Tims nominally Great Britain* 
remains a monarchy, and this nominalism is followed in the 
wording of the very latest statutes. But if those statutes are 
interpreted literally we get the most aboard notion of the charac- 
ter of English Government. The following conventions of the 
English. Constitution clearly show that it, is not monarchical in i 
auy sense of the term 7 “The kmg mujdi assent to any bill ( 

passed by both Houses oif , arliament.’' N ^j) “The king can do no j 
wrong, that is to say, no one cannlead tneorders of the Crown in 
defence of any wrongful act.” f3n “Some personsare legally res- 
ponsible for every act done by tne Crown” ; and Hu “There is no 
flower in the Crown to dispense with the obligations obey a law.”* 
✓Som$ writers have called the English Constitution a “ Mixed 
Constitution .” They assert that the government of England is a 
monarchy, an aristocracy and a democracy . How far . 

if is a monarchy we have discussed above. .It is called M*«3con-J 
an^aristooracy because of the existence of the House M HlMnn * 
of .Lords, a hereditary second chamber. But the House of Lords 
is not co-ordinate in power with the House of Commons ,' It has 
no power to amend, modify or reject a money Bill, and it has 
very little' ■ control over the executive. No minister has-uv er 
resigned on account of an adverse vote of the Honae of Lords, 

The real supremacy belongs to the House of Commons, It is 
the House of Commons which alone practically controls' 
the executive, which imposes taxes and directs the ffi i fl EBf- 
expenditure of the revenue and which cap pass any law 
it likes, despite the opposition of the House of 
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Lords The House of Commons is a democratic body* its 
luembersTieing elected b} adult sufhage (The institutions of 
monar chy and the House ot Loids now exist for providing some 
bind o T clicob’, to demociacj ) Hence 7FT& more appropriate, 
to designate the English (’on ti tut ion. as limited democracy 
han as 1 muted monaicln li Inn been aptly described is a 
Crowned Rppublu 

L V. The King and the Crown 

A fundamental chstn n hon ob served in the modem English 
Co nstitution i s that b^twecnllEe Txlng^njntie CfOWn^lt “has b een 
/be Crown JLCii 1 1 1 ^ u ( t h< ie <iie m any sub tle distu ntions m 

li\«nab«- the vcTiT ic uTu of B 1 1 tisl i Ti oTenuncnTT) u Fn ono“~m 61 e 

v ctiea vit d, is Cr\ id toiu’")ii(( lemaiked, th n rTT Te H tr s tm rt T o n 
between the Kin^ariTI 1 Ik C i own The Clown i , 3 an abstriT futr a 
implying “the gov* i Turn iTf iF IIas been called b\ S i r Sulne\ T7aw, 

'a convenien t vvqikmg h\ notlu <■» vUk Iving, on TTTe ofchei hand, 
is a person w ilfT i u tinw oil" dt fine d founal and mfonnal poweis} 
The distinction h twien the Kmg md the Crown is w II expies cd 
in the aphorism, f‘tlu king dt id, long li\e iht kmg ) Tt me ms 
that a King ma* du , but 1 1 jo Ciown sumves 1 The Ciown nemi 
dies_ Thepowtis iiid limnions md picrogativo of tlie Ciowln 
are neversuq)* ndul (\i n foi i single menu nt Thoj belong 1 
a postj not t<> i poison ) r Qie_C) o w n is the fountain of justice 
it Hammons and dissolves Puhanunt, appoints all civil olhce"s| 
^omniaird^^die-armT amt rri\ v , mates treaties, pardbns CJnTnTnaTC 
an STFon fers FfoTi 01W TinF tht King lias cruised to tie a dUec£ifl£ 
factor jn theJTo\ eminent , the pun >gaF vFs~ 5f " the "t^r awrr’Tt i c 
exercised In nnnisfns who ne lesponsTbTi Fo l^nTralrTent^ A 
c ourtier of Charles fl o me scTTbbl ed on the door of "Th* rl^Tl 
V\nrh rh o riV h<-» r i h t ' inllnuinu w v t 

“licit hv^es t great mid mighty King 
Whosr promise none relies on, 

[Who ne\ei said a foolish thing, 

'Nor ovu did a wise one ’ 

Charles II replied that it was all very true because his sayings 
were his own but his acts wo ie the acts oT his ministers 

The d istincti on between th e King and the Crown has been 
effected by a long prut ess of ln storieal^developffient ^ The S tuart 
' t«ps by kings were deteimmed to bo absolute rulers But thev 
eai*execa encountered tlie equally determined opposition of 
fvepiwer Parliament which wanted to establish the sovereignty 
SS! ife?-cd of the Law Th^L on ^lLc li am entn ut an end to the 
o ministers au t 0CIAC y of the king The Glo rious R evolution of 1688 ^ 
iid away with the Stuart theory jpf Divine Ripii;" bf “EangSr Alter 
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k he G lo rious Revolution _the legal power of the King re in a i nei 
uo^Tminished bat gradually h is executi ve power was handed ove 
to the Mi nist ry responsi ble to Pari i a meat. The development o 
tKparty sysTerni^vK^h com polled W i 1 1 i am ‘TIT7via " Abmelc 
seTectmi a i stars from one pirUeubr pirty, mile the ministers 
definitely responsible to Parliament. George I could not speak 
English and George II did not take any interest in English 
Politics. Hence the executive power fell to tin* hands of ministers. 
The long ascende ncy of ...Walpole,. jeon sol uiated _the princi ple oi 
C a hi net Gov or nine n t Thus the powers of the Crown came tQ^Jbe 
exercised by mfriTsters responsible to Pari in merit. Had the English 
King remained as despotic as the French kings like Louis XIV 
Lours XV and Louis XVI or like Kaiser Wilhelm II or like 
the Czars of Kussia, it would have been overthrown by revolu- 
tions. It is by constitutional devices that the King; has beer 
^vested of much of his power. T his exp lains the remarkable 
security of the English ^monarchy i n an age ydijui_ rnost ^ol 
monarchies In . the worULJhave been overtbrQWU- 
Ghnce the G lorious Revolution powers of the King have. steadily 
dec lined. But at_ the same time powers ot the Crown have 
mcreased. With the increase of governmental activities, 
departments after departments have been created, ^powelo 
Parliament does not find time to deal with the details Incr^s/pf 1 * 
of works of these departments. Henc e lar ge powers crown° £ * h< 
arc necessarily _ all owed to the Cr own, w hich makeT 

laws in the form of * * Ciders The legislative 

Q«actments by the executive have grown to such a dimension 
that the Lord Chief Justice of England lias called attention 
to this fact by writing a book, entitled ‘‘The New Despotism.” 


^Averyj^ 

‘tliemng can don^ 

F^ree^|5o!fiT?r^ 

the King from the 


jwrong^' This maxim is significant from 
First, it has helped to remove TbeKing 
arena of party politics and has can do no 

•* *■ *■ TnrnnK 


contributed to the perpetuation of the institution of / * 

monarchy. The King cannot be held responsible for any act 
performed in his name. Ultimately, this statement is to be taken 
quite literally, for if the King was to commit a crime, say if he 
shoots the Prime Minister, there is no^rocess known to law by 
which he could be brought to trial. V Becondly, it means that no 
one can plead the orders of the King in defence of any wrongful 
act. In 1678 Danby was impeached’ for having wfH¥eh~iTettef 
to the English Ambassador in France offering that certain things 
would be done in return for the payment of a large sum of 
money. Danby pleaded that he had written the letter by the 
arder of the King, and even produced that royal pardon for the 


alleged offence. But those were not accepted as valid grounds 
’or doing so. (Parliament defin itely l aid down that a Minist er 
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cannot plead the command of the King to justify an illegal 01 
^UGfiOnstituti onal act. Thirdly, the maxim implies that some 
person is legally responsible for every act clone by the Crown. 
The minister affixing the seal to any act is held responsible for 
it. In England the government officials are responsible 
personally tor any act done in their official capacity. Thin 
is an illustration of the -Rule of Raw which prevails in 
England. 

lj^ VI. Position and functions of the King 

Presiden t .Lowell has described the present position of the 
Monarch in the following words : “According to" the 
x advises. earlier theory ol tlie^lion stitution the m inisters were 
/dec n ide tcrs ,t]i_e_„ , oi_ iiuiJKui g . It was for Them to adv ice 

^ And lor h im to decide . Now the jarts are almo st 

reversed . .Thriving is co n suite d, h ut them i nisten7riecid e . ” 

This positiou of the King has been brought about, not by 
taking away from his legal authority or prerogative power, 
Formal ^ m t ^ a gradual change in practice in the actual work 
/ f£?Kin" of ° J government constitut iona l theory the sovereign 
15 still Qffiot only The chief, but orderly tfte sole Magi? 1 
traj^g^dJJjjLi^ acti n g bv c ommission from ano ln 

au.e su i)o rd mation__ to, lnm, j Moreover, he is the head of th e 
church, the Army , nav y and air forces and of the law ; he is also 
^the fountain of justice, mercy and lionouEJ KuFTn actual practice 
the King does not exercise any of these functions. Lord Esher 
informed George V that “if the constitutional doctrine of minis- 
terial responsibiity means anything at all, the King would have 
to sign his own death warrant, if it was presented to him for 
signature by a minister commanding a majority in Parliament , 
If there is any tampering with this fundamental principle, the 
end of the monarch v is in sip] it.” ✓ 

But it would be wrong to think of the monarch as a mere 
figurehead. As a matter of fact, he is one of the most hard- 
S Theoretical working directors of the state and serve some very 
/JETKin#* useful functions. Much however depends upon the 
^ personal character of the individual monarch. The 

yKing canjnake an appeal to the country by dissolving Parliament. 

hfi .does._.,.not.- .di. ssolve_. a Parliament without the 
Ji ^Another formal right, of the. Kfa g is fc) 
select the P rim e Minister . When there are rival leaders in the 
party, which has secured the majority in the House of Commons, 
the King may select any one of the rivals to be Prime Minister. 
n theory the King can vetoan y 1 a passed by both the Houses 
'at m practice he does not exercise that power. 


position ano functions of this kino 


m 


The informal rights of the King are more important thau his 
formal rights. Accordi ng to B agehot the Kin g po ssesses thi^c, 

i nformal political rights-^“The right to be con s nited^the 

right to encourage and® fche right to ,warn .Lt)tThe monarch is 


age _ . ^ . 

entit!ed""to be informed of the plans of ministers before 
they are put into operation. Lord Piiimei'ston, 

Foreign Secretary, congratulated Louis Najjoleon .jin warn and 
the success of the Coiled' etat S of 185 L ^without nrevi- c,,coura * c 
ou s ly consulting the Que en. So the Queen Forced him to resign^ 
[The Q qeen aJ su^gjwe, oncourageineii t to her mini sters a t mo ments 
of grave crisis^ Mms^hc encouraged Peel to repe al the _ Porn 
Laws in lS4hy j phe warned and reproached the ministers when- 
evcrVhe founu them to lie m the wrong She rebuked, Derby for 
negle cting to protect the prerogatives of the ..Crown i n L8 58. In. 

t he sa me’ "Tear she r ebuked Palmerst on f or 

gravity of* the Indian Mu torn and forced him to 

been interest in for eign 


Monarch’s 


moots’ b")"7ndniJ^ Ph‘e ' monarch takok 
policy. Queen Victoria and the Prince Co 


underrating the 
send re in force- 


Consort prevented England 
from undertaking an unprofitable war with America m the famous 
Trent afia’r. At present the King does not take any independent 
action in foreign affairs. (The practice of consulting the King 
before taking any important step in foreign policy is difficult to 
follow in a crisis when action has to be taken swiftly.) The King 
was not consulted before the Cabinet sanctioned the Hoare -Laval 
proposals for the settlem ent jb^ht^Lonib^ iiaLvemi. .Xtal^L.au3T 
K thiopia, nor in March 19 88 when the d ecis ion to accpp t neg o- 
tiations with Italy under the ultim atum was arrive d alffin ‘ dome s- 
tic affairs^ Queen Victoria exercised a salutary influence. 

Rbe made amicable settlement of controversies between 
the two Houses in JLgfiL 1808 and in 1 88 4 and thus 
saved England from constitutional deadlocks. 


Influence 
of Queen 
Victoria 


George V made notable contribution to the Bnglish Constitu- 
tion, ffrst, by supporting Asqui th in the great struggle with the 
Ho use of L ords in 1910. by agreeing to cr e ate enough new peers 
to overcome the re t usiance~of th e old aristocr a cy,' if th e 
Iji^s persisted in~thei r refusal to accept the “People’s p e r ]' m c ‘ io ” of 
Budget” of. the~~Gommons .^.Secondly, he ‘sent, for’ f£* n jj£f g r by 
Baldwin instead of Lord Tlurzon in 1923 to succ eed 
"Sonar Ca w as Prime Minister, because Labour ~had ~ become the 
Tar^eaFTTpoosition Party , which made it almost impossfbTelor the* 
Pnme~l^nm8t er t o be~in~ the Lords! ETord Curzon mTiTs - dis- 
appointment said of Baldwin *‘ A man of no experience and o; 
the utmo st insignificance." This comment is an eloqueni 
tes timony - ' of th e real power still exercised by the~Kmgl 

Tn 1954. thoug h the Labour party cnnld form only a. minority 
governme nt, yet George V named Ramsay MacDonald Prime 
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Minister, thus maki ng possible Iha.. firs t.. Racialist government, 
I The King'. IS British history. Finally, on his own initiative 
partin the King travelled from Balmoral to London on 

SoaUtlon* August 22, 1931, in the middle of the financial 
^Government c ,.’ s j| s fl tid persuaded MacDonald to form a National 

Government. 

The intervention of the monarch js of great value. While 
ministers come and go, he remains. Ast 1 1 e i r re moyab 1 e adv iser' 
jofjiu c cesii vc J,n j n jjit > sovereign can d~o inacli to secure 
secuMt^con thecontin uitv of foioig n policy and to prevent the 


securel^con the cont in uity of foioig ii policy and to prevent the 
poi?cy y in foreign "rela tions from b oin^ . at the inorcp o£_ sudden 
^impulse.” 


% The King is the symbol of unity of the vast British Empire, 
‘Vthe parts of which are bound together bv the sentiment of loyalty 
z to the Crown. Since the passing ot the Statute ol 

' He is the * _ j ... /iMon i • i ’ i : IT T TT1 


symbol of Westminster (l/JJjjj his person has become the chid 

^ umty link between England and the Dominions, fiufe Prof. 

Laski holds that “the unity of the empire will be maintained^, 
long as it is valuable to its constituent parts to maintain if Wink 
that value persists, the Crown will necessarily have vji’ne as the 
symbolic representation of that, unity. The part it relays in tin 
empire will be determined by the interplay of the political am 
economic forces which now exercise a centripetal influence upoi 
its inter-relations. No amount of turgid rhetoric will conceal tin 
fact that it has not, and cannot have, an imperial policy of ik 
own. Whitt it says and do es w i ll be wh at its min ist ers in tin 
em pire advise it to say and do. 

The monarch is the head of the English society and his cere- 
monial duties are his most conspicuous functions. By his persona 
char acter he can exercise a good or ba d influ e nce on socie fyo Thj 
abdlcaETohof KiTIg^HwariT _yTlL shows, that the mini dors ar< 
re^nsibre~e7enjpidbe marriage of the Kinj*. Jh e min istry die 
not iike to sepjtho position o f t lie o 

^Ihg^cormla’y Jlosv^ed __ by spectac le of the sov ereign marrying ; 
twice-divorced lady. 

History of the Cabinet System 
Its Origin and Development 

The Cabinet is an informal but permanent caucus of th 
Parliamentary chiefs of the party in power. The growth at th 
Cabinet System has been slow, gradual and disguised at ever 

From the legal point of view the Cabinet is only a committee c 
i, tbe Privy Council, which again is a lineal descendant of the Noi 
juan Great Council. Before the accession of Charles I the Kin 
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used to consult some persons, selected from Privy Council. 
The word ‘ Cabinet * is first found in Bacon's Essays, Acommittc<s 
but Clarendon in 1640 makes the first definite allusions < ^ f 0 t u h n e c f 1 rivy 
to this informal body consulted by the King. The pu blic u 
regardedj thjs body with suspicion and jealo usy, a s t he advisers,. 
being unknown tolaw7~c7)uTd hot belie! d res po nsible to Parliament 


In the reign of Charles II the Privy Council grew to be an 
unwieldy body. Clarendon divided the Privy Council into four 
committees, entrustsd with particular departments. But over 
and above these committees there was a small informal committee 
which was consulted by the King on questions of general policy. 
In this in formal committee lay t he ge rm of th e The comm _ 
Cabinet System. The UaUal Ministry was such an atee super- 
informal committee whose sole object was the furthering Privy 
of the King'sflPjfertists. Irs unpopularity suggested to ouncl 
Sir William Temple the need for a reform of the Privy Council. 
He proposed to form a new council of thirty members of whom 
half were to be servants of the Crown and the other half to be 


public men. But it was too large a body lor administrative 
purposes. So the scheme did not succeed. Charles II again began 
to consult his favourite ministers. In 1679 he pra c tically sup- 
pressed the P fivjffi Council as an executive body. In the reign 
of QiieTn ^An pe^ J h7rpiav7^(Touncil used to meet for formal approval 
of businJ^pmlch - jh ad been worked through by a Committee of 
Cou^^®^Proich the .Queen might be present, while the Cabinet, 

o^sential decisions. Under ] 
(TOjrij^^^^ ^^jabinet jfrqcam c dnvyjcia ted frouxthe Cou nci l in fori n / 
th^^^^^^^nsjtant^ absence of the king. 

In the' seventeenth century Pari i am ent_t ned_to j^stabj isli th o 
theo ry^ol m inisIenaT fesp onsibirt.y by reviv ing t he p rac- 
jgceof impea chme nt B ucki ngFiain aiid^W ent worth were 
impeached iri the reign of Charles I. The impeachment 
of Danby in the reign of Charles II definitely established the 
theory of ministerial responsibility. But the principle of collective 
responsibility of ministers was not evolved in the seventeenth 
century. The evolution of th e PMtY_SYSt ^ in the reigns of the 
last two Stuarts helped the growth of the Cabinet System. But 


the Cabinet was not composed of members of a particular party 
holding majority in the House of Commons before 1688. 


William 111 at first selected his ministers indifferently from 
both the parties. But this method destroyed the unity of the 
Council. So in 16 95_Sunderland persuaded t he King to Iftfluenceof 
select ministers fro m the Whig s whWKeld the majorit y 
in the Commons But as^yet there was no political Sy * tem 
chief among the ministers and King presided over the Cabinet 
meetings. 
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In 12Q1 a del iberate at t empt jvas made by. Secti on 3 of the Ant, 
of Settlement to arre^ _tl^^j^dopm eat of I h e Cabinet System 
AttcmpTto ~ 15y ^ “reviving the po wer of the Privy Council . But this 
growth 1 * c ^ ause remained a dead-letter. In the reign of Queen 
lull Anne the Cabinet Council generally corresponded with 

Cabinet the majority of the House of Commons. 

Mrhe Cabinet System was fully developed after the accession of] 
the Hanoverian dynasty. The first two kings of the dynasty — 
George I and George II were German by nationality. 
They had no command over the English tongue and no[ 
interest in English politics. They ceased to attend 
Cabinet meetings. Two very important results follow- 
ed from this. The ministers could debate more freely among 
themselves and present to the King a common concerted plan. 
Moreover, in the absence of the King the) had to select a 
president to preside over the meetings of the Cabinet. This 
president became their recognised chief and was known as the 
Prime Minister. Sir liobert Walpole jya s the first statesm an,! 
undpr whnm nil the characteristics of Cabinet Govern ment dev e 
loped. He may be called the First Prime Minister of England 
During his ministry the Cabinet was comparatively a large body, 
whose members were summoned mainly to approve decisions al- 
ready taken by a small body, composed of the Prime Minister, 
the Chancellor, and the two Secretaries of State. 

Upto the year 1782 the Cabinet contained some members 
who were not in harmony with the party in power. 
Lord .Rockingham's Cabinet in 1782 was the first 
ministry which was wholly composed of the members 
of one political party. 

Pitt the Younger perfected the Cabinet system by driving out 
the household officers of the King like the Lord Chamberlain and 
the Master of the Horse from the Cabinet. His Cabinet was- 
composed of the Lord Chancellor, the Lord President, therLord 
Privy Seal, the First Lords of the Treasury and Admiralty and 
the two Secretaries of the State. In 1801 Addington asserted 
that only a member of the efficient Cabinet is a true Cabinet 
member. Upto 1800 the Archbishop ol Canterbury was a 
regular member of the Greater Cabinet. Henceforward the 
distinction between the Inner Cabinet and the Greater Cabinet 
was abolished. 

VIII. Development of the Cabinet jince 1914 

With the increase in the administrative functions of govern- 
ment, the size of the Cabinet steadily increased. Originally the 
Cabinet, at the time of Walpole, consisted of seven to 
C4bfo«* r * en ac ** ve members ; but towards the end of the nine- 
teenth century its membership rose to more than 


Walpole as 
the first 
Prime 
Minister 


Rockingham 

ministry 
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twenty. When the strain of the War of 1914 came upon Great 
Britain, the size of the cabinet proved a hindrance to the prompt 
reaching of conclusions. Mr. Lloyd George, therefore, created a 
War Cabinet of five members in 1910. During the emergency of 
war the party line division was blurred. Of the five members 
of the Cabinet, three belonged to the Conservative Party, one to 
the Liberal and one to the Labour Party. None of the members, 
excepting the Chancellor of the Exchequer had departmental 
duties. The members of the War Cabinet, therefore, were 
available for immediate consultation and they were free from the 
irritating pressure of minor preoccupations. They could devote 
their whole energy to the prosecution of the War. I n 1917 
General Smuts, the Prime Minister QfjLha Union. of South Africa , 
was made the sixth member of^ the _Wat Cabinet. The War 
UabTFet^e xerc I se d dl eta to rial power. Parliament passed the bills 
drafted by the ministers. Some of the ministers were not members 
of either Homse, and most of them were absent from Parliament. 

The principle on which the War Cabinet was based was that 
the policy should be in the hand of one body and administration 
in the hand of another, consisting of ordinary t 
ministers. But such a divorce ot policy from admin is- Cabinet 
tration results in the erosion of responsibility. If the Committees 
ministers have no hand in making decisions of policy, ofCab,nct 
they cannot carry it out as mere passive instruments. At the 
end of the War there was insistent demand for the return to the 
normal working of the Cabinet System. Lloyd George had to 
give way and in 1919 the large Cabinet was again established. 
But an informal body, known as the “ Inner CahineP’ ^rrew up 
within the Cabinet. The Prime Minister discussed policy 
informally with five or six influential members of the Cabinet 
and prepared the background of debate for the larger body. The'' 
Utility of such a body has been described by Mr. Lloyd George in I 
the following words : “In most Governments there are four or 
five outstanding figures who, by exceptional talent, experience 
and personality, constitute the inner council which gives direction 
to the policy of a ministry. An administration that is not fortunate 
enough to possess such a group may pull through without mishap 
in tranquil season, but in an emergency it is hopelessly lost.”' 
Besides the so-called “Inner Cabinet” there has grown up the 
Committee System in the Cabinet Government. Special problems 
are referred to a small number of ministers, who take the help of out- 
side experts, examine witnesses, study the questions exhaustively 
and report to the full Cabinet, which usually accepts the findings. 

In 1919 the Haldane Committee on the Machinery of Govern- 
ment laid down, as preliminary desideratta for the 
effective working of the Cabinet, that (a) it should be Committed 
small in number ; (b) it should meet frequently ; (c y it Report 

44 
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should be supplied in convenient form with all the information 
necessary to enable it to arrive at expeditious decisions ; (d) it 
should consult all Ministers effected by its decisions ; and (e) it 
should have systematic methods of securing that its decisions 
were^carried out by the departments concerned. 

\j?fn the outbreak of the present War the size of the Cabinet has 
again been reduced to ten members. In accordance with the 
The war usna ^ emergency practice the members of the Cabinet 
Cabinet of and junior ministers placed their resignation in the 
939 hands of the Premier on the 3rd September, 1939, 
with a view to facilitate his task of reconstruction of the ministry. 
Mr, Neville Chamberlain reconstituted the Government with a 
War Cabinet in which some leaders of the Liberal Party 
were also taken. But the Labour Party has declined to accept 
the Prime Minister’s invitation to join the reconstructed Govern- 
ment, though it has promised to give full support to all measures 
for the effective prosecution of war. The present War Cabinet 
under the leadership of Mr. Winston Churchill, is double the size 
of the last War Cabinet and there is only one member free from 
the charge of a Department. 

\-Jn?917 the Prime Ministers of the Dominions, together with 
a representative of India were invited to attend a series of special 
meetings of the War Cabinet, which became known as 
“Imperial War Cab inpi .” In this Cabinet there was 
no Prime Minister in the true sense, because all the 
Prime Ministers were equal in status, each owing allegiance to 
his own Parliament. The decisions of the Imperial War Cabinet 
were theoretically subject to the approval of the different Parlia- 
ments, but in practice the members of the British War Cabinet 
exercised full control over the forces of the Dominions. 


Imperial 

War 

Cabinet 


Another significant development in the Cabinet System hasi 
been theHsoftening of the rigour of the rule that any member of 
the House of Commons who accepted a ministerial post 
may not r must vacate his seat and offer himself for re-election. 
mm inthe In 1919 an Act has been passed providing that the 
CmmoL ' acceptance of a ministerial post within nine months 
after the issue of the Writs for a general election shall 
not compel the new minister to vacate his seat. 

The tradition of secrecy and informality of the Cabinet has 
been ended by the institution of the Cabinet Secretariat in 1917. 
rhe The Cabinet Secretariat has been entrusted with $he 
Secretariat l unc ^ ons receiving all documents which a minister 
may wish to circulate, of preparing the agenda^ for 
discussion with the approval of the Prime Minister and of taking 
down notes of all decisions arrived at. The need of such a body 
is that in recent years the business of the Cabinet is three or four 
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times as heavy as it was half a century ago ; and orderly transac- 
tion of business cannot be expected without such an institution 
now-a-days. The secrecy of Cabinet decisions has also been 
impaired by the practice of giving the newspapers a brief state- 
ment of what has been discussed in the Cabinet. 
vx Xn Act has been passed in Ju ne, 1937, fixing a new scale of 
^salary of ministers., ‘ 'T he person ~who~L^ 

JFirst Lord of the Treasury*” receives a salary of 
£10,0 00 a year. The Principal 13aFmeB~' offices '“are in^sala?/®/" 
divided into three categories. The following seventeen ^Ministers 
ministers are in the first category and receive ,£5000 
per year — The Chancellor of the .Exchequer ; the seven or eight 
Secretaries of State 51 ' (Home, Foreign, War, Dominion Affairs, 
Colonies, Air, [ndia, Scotland) ; the First Lord of the Admiralty; 
the President of the Board of Trade ; the Minister of Agriculture 
and Fisheries ; the President of the Board of Education ; the 
Ministers of Health, of Labour, of Transport, of the Co-ordina- 
tion of Defence, and of Supply. Those m the second rank are 
the President of the Council, the Lord Privy Seal, the Post- 
master-General, and the First Commissioner of Works whose 
salaries are normally £3000, but if they are in the Cabinet they 
receive £5000 each. The Minister of Pensions belongs to the 
third category and receives £2000 per year. 

The same Act lays down that not more than 14 out of the J 7 
ministers whose offices automatically carry a salary of £5000 
and not more than 21 of the Parliamentary Under- 
secretaries may sit and vote in the House of Commons. Members in 
This means that at least three of the Ministers in the JJ 1 iSfaY* 
highest category and two Under-Secretaries must sit 
in the House of Lords. 

Principles of Cabinet System 

The Cabinet System is based on five out-standing principles.) 
First, the sovereign must be excluded from the Cabinet Council. 
But the absence of the King from the Cabinet Council does not 
mean his absence of influence in British politics. He must, 
indeed, accept the decisions of the Cabinet in the last resort, but 
he may have considerable influence on those decisions. 

The monarch has the right to know of important 
proposals at a stage early enough to enable him to 
argue upon them ; he has the right to discuss their substance 
with the relevent ministers and he has the right to ask the Cabi- 
net to reconsider its decisions, j “The fact that Koyal influence,” 

•The two offices are often held by the same person, though in the Baldwin 
^Ministry they were held by two different persons. 


The position } 
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observes Laski, “is both constant and pervasive is beyond 
discussion. The mere rumour that King Edward VIII was- 
dissatisfied with Mr. Baldwin’s policy for the distressed areas 
made that policy a theme of intense, and even angry nationa 
discussion throughout the brief period of his reign. The deter- 
mination of George V, as he told Lord Esher, to take a specia 
interest in imperial concerns is hardly likely to be unconnected 
with the emphasis they received from his successive Governments 
4n ene rgetic Monarch, skilfully^ advised, can still play a conside- 
rable part in shaping the emphasis of policy.” 

mg ~~ — 

Secondly, there must he a close correspondence between the 
political executive and the legislature. The Cabinet is usually 
selected from the party which holds the majority in the House ol 
Commons. This principle was recognised by William III, when 
s he entrusted the administration to the Whig Junto m 

de°nce 8Pon ’ 1697. Anne did not like the Whigs, but she had tu 
Executive give them place in the Cabinet when they secured 
\fature egiB majority in the House of Commons. Walpole remained 
in office only so long as he could command majority 
in the Lower House. Even George III recognised the validity 
of this principle and tried to secure a majority by means oi 
bribery and corruption. ;Owing to the recognition of this princi- 
ple the Cabinet can work in harmony with the House oi 
Commons, j Moreover, members of the Cabinet must have seat," 
either in the House of Commons or in the House of Lords, ic 
order to answer questions regarding their departments and tc 
control Parliament as well. 

/^Thirdly, there must be political homogeneity in the Cabinet 
All the members of the Cabinet must belong to the same party or 
hold the same political opinion. This is uecessary foi 
homogeneity , maintaining unity in counsel. There are free discussions 
_ "in the Cabinet but a compromise is arrived at en the 

end. Walpole did something to establish this principle but it 
was not fully recogn ised til l The fo rmation of the Rocking - 
ham Ministry of 1 7RH ~K ministry made up ol~ men withoul 
common principle would lack power and cohesion. 

>,A?ourthly, the Cabinet stands or falls together as a nnit. Prof 
Hearn is of opinion that the principle o f collective responsibility 
ahd corporate unity was, recognised "Tor the first time inT785 


Lord Morley explains the pri nciple nf co l lective resp on s ibilit y -in 
^CoiUctive the - follo wi ng words : “As a general rule, every importan 
<fi.pon«ibi- piece of "departmental policy is taken to commit the 
[. ** entire Cabinet and its members stand or fall together, 

The Chancellor of the Exchequer may be driven from office by a 
bad f roru Foreign Office, and an excellent Home 

Secretary may suffer from the blunders of a stupid Minister ol 
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War.” Those ministers who do n ot like to share the responsib i- 
lity of a particular m e asure "ta ke n 'Ey t he Ca binet as a whole havfl 
but the alternat ive of re s igning their office as did nq 

the 2 0th Febru ary, 193 8, on account " of his disagreemept with 
Chamberlain on tGe~ qu esti on of surrend ering at tlie jthreajk qI m 
ultimat u m to It aly] and "Hr! D uff- Coo perl a September. 1938. pn 
account of hlslf is approval of th e Munich Agreement, [in 1932, 
when England gave up~her~Free -tra de poli cy the memb ers o fthe 
Cabinet m a de ah “aefi'ee iaehFto d iffer' ~ and every one was allo wed 
to speak freely for or against the pro pos ed me asure . Bu t" this 
should not be treated as a precedent. 

VFUthly, the Prime Minister keeps a strict control over the 
, members of the Cabinet, Whenever a member per- 
sists in holding a different opinion from him, the Prime f I “^ > t r ^ i ( 
Minister asks him to resign. The Pri me Minister acts 
^as the symbol of unity _in. the-CLov ernmerit . 

^y Tiie successful working of t he Cabinet, system denen ds on the 
spirit of team-work, “^emb^jihpul^^ork heartily fo_r Cabinet 

‘‘should^hoTpress personal views' 
uiicfuly orTmatters not essential, should contend for 


tion fo \ 

Prime f 

Minister J 


Principles < 
of conduct 1 
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substance, not form, and each should consider without 
'imour propre iiow bis own opinion can be reconciled 
with that of others. Subject to the qualification of not j 

sacrificing what he regards as essential to the public interest, he 
should not contend for victory, hut work for agreement in the 
Cabinet. Secondly, when a Cabinet decision is attained, he 
should accept full responsibility for it. Thirdly, resignation should 
never be talked about or threatened except on a matter of vital 
importance, and then only when resignation is really intended.” 
vTbe War Cabinet under Chamberlain consisted of eight 
members. But Mr. Churchill reduced it to 5 in June. 194( 1 The 
Members were Mr. ChurchiiL who assumed the position * 

of th# Minister of Defence, Mr. Chamberl ain, Mr. dur/n* the J 
Attlee, Mr. Greenwood and Lord Halifax. Ruff~m prC8Cnt \ 

* r i- ■ i ■ — - ; . war *, 

July, 1941 it came to consist of 8 members, of whom 
5 including the Prime Ministers have Departmental duties. Mr. 
Churchill has defended the policy of burdening War Cabinet 
Ministers with Departmental work in the following words ; “We 
make altogether eight, and yet we hold a great many of the key 
offices in our body. I think it is better to work in this way than 
to have five Ministers entirely divorced from their Departments 
because that means that when a discussion has taken place in 
the Cabinet, the leaders of these Departments have to be 
summoned, and the whole business has to be gone over again in 
order to learn what it is they think they can do and to persuade 
them and convince them that it is necessary to do what has been 
decided upon.” 
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Nature and Functions of the Cabinet 


Cabinet is the supreme directing authority in the British 
constitutional system. It is the rea l executive body in t he State , 
But neither Parliament nor the Courts oFlaw have 
cSmcter provided for the Cabinet. It is still unknown to law. 

Convention alone provides for the essential rules of 
Cabinet Government. (According to Lowell^the Cabinet is an 
informal body whose business_|s_to bring a bout a co-operation 
among the ditferenFTorces of the State without interfering with 
their legal independence! Its* action must, therefore, be of an 
informal character. A minister is invited to attend the Cabinet 
by a purely informal note from the Prime Minister. But there 
is a rule that Cabinet ministers should be sworn of the Council, 
so as to apply to them the Privy Councillor’s oath. 

Bagehot defined the Cabinet as a ‘‘committee of t he legislative 
boll y selec ted to be But it is really a 
~ commrttee of the party which commands the majority 
in the House of Commons and is selected by one 
member of one party in Parliament from among othei 
members of the same party. The Cabinet is an integral 
ind living part of Parliament. It owes its life to the House oi 
Commons but the latter can live only so long as it is prepared tc 
go on giving life to the Cabinet. The relation between the 
Cabinet and the House of Commons reminds one of the story oi 
a despot who asked an astrologer as to how long he would live. 
The astrologer replied that the stars have decreed that the king 
can live only so long as the astrologer himself would live. By 
this clever answer the astrologer ensured not only his bare life 
but also a comfortable life. 


A living 
i ' patt of tb£ 
i House of 
Commons 


VFhe functions of the Cabinet have been stated authoritatively 
by the Machinery of Government Committee, presided over b^ 

i Functions Lord Haldane in_J L918. They are, {first, th* final 

ofthe^t determination of the policy to be submitted to Parlia- 

^ * nct mentj /secondly, the supreme control of the national 

executive in accordance with the policy prescribed by Parliament ; 
and{thirdly, the continuous co-ordination and delimitation of the 
authorities of the several departments of State. Determination 
of policy includes the formulation of legislative and financial 
programme. It takes the initiative in passing, all important 
laws. Private members may indeed bring in bills for considera- 
tion in the Legislature, but as the Cabinet possesses majority in 
the House of Commons, most of the bills emanate from the 
Cabinet. iThe control of the Cabinet over finance is 
1 still. 


greater 

function* — 


"THe 

TEST 


Cabinet approves of the estimates 


prepared by the he ads-oLTdi fferent departments and 
submits them to Parlia ment. The House of Commons will |ive 
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no consideration at all to any request for money that does hot 
come from the Cabinet. The consideration of the financial 
proposals of the Cabinet by the House has become more formal 
than real in recent years. 

Vfhe executive fuucfcioas are performed by tbe ministers, each 
of whom is in charge of a department. But t hej*e nera l policy 
i^de termined b y the^abi net as jL whole. All matters j 

of importance in the administrative sphere, including fonctionV / 
departmental reorganisation, such as the reconstruc- J 

tion of the War Office in 19)4 and the readjustment of the Air 
Ministry in 1938 are brought before the Cabinet. 

The Cabinet, however, is excluded by custom, from considering 
the annual budget statement, including proposals of new taxa- 
tion, which is orally communicated to the Cabinet 
shortly before actual presentation. A Cabinet Member, 
the Colonial Secretary, Mr. Thomas, was found 
of disclosing the proposed taxation in 1930 The ) 

Chancellor of Exchequer is allowed to prepare his plans without 
the aid of his colleagues in the Cabinet. Similarly, the prero- 
gative of mercy is exercised at the sole responsibility of the 
Home Secretary ; criminal prosecutions are under the normal 
control of the Attorney-General alone ; and the question of 
conferring honours is left to the discretion of the Prime Minister 
and the Crown. It would surprise many iri India to learn froril 
no less an authority than Prof. Ke it h that u appointments,dQ not 
normally come before the Cabinet^ though Jhere is, no abs olute, 
rule” The CaHnefTias Teen "consulted fro m time to time as to_ 
the mode jjgL w j^hig H v aca£I.Q^e « ^oi iTjr be filled, though iio^fouET 
Phis "sort" of enq uiry is best m ad e privately 7 * 

j ^Xl. The Process of forming the Cabinet ✓ 


Affairs 
outside / 

guilty SSiK*,? 


Thfc first step in the formation of the Cabinet is the choice of 
a Prime Minister by the Sovereign. The King could ch oose a 
Peer or a Commoner _as Prime Mi nister befor e IM S- 
TToTeerTas Teen Prune Minister since the resigna- Mmute“ e 
tion of Lord " Salisbury in 1902.'" In 1923,“ the King ““•‘ e b,,oogV 
silectSTTlr. "Baldwin in preference to Lord Cnrzon to 
succeed Mr. Bonar Law on the ground that the 
Labour Party constituting the official Opposition was unrepre- 
sented in the House of Lords and that the Prime Minister must 
have his finger on the pulse of the House of Commons, which 
can compel the Government to resign. Mr. Baldwin also did 
not like to continue his Premiership when he was transferred to 
the Upper House with the title of Earl Baldwin. The King, 
thus, must select the Prime Minister from the House of 
Commons. 
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Vtfhe range of the King’s choice depends on the state of parties 
in the House of Commons. If one single party commands a 
, Inf]uencc majority and if it has a recognised leader, the King 

I the King can have no other alternative but to choose him. If 

yp n ri , me cting tffiej&isjaon:e£i^^ of the majority parfcy^_as 

I Munster ^ as the case with the_ Liberal .Par ty after the resig na- 

tion of^(jla(Istone in 189if the mona rch exercises his or her 
discretion m sel ec tTng^tFe Prime, „ Ministerlrom am on g a number 
of^ ossible " ca ndidates . P>ut the monarch must select such a 
person who can form a Government and has a reasonable chance 
of retaining confidence of the House of Commons. Where the 
complexities of the Party system do not directly indicate an 
obvious Prime Minister, the King can also exercise his discretion. 

In 1931 the Prim e Mi nister, Mr. Ramsay MacDon ald was 

expelled fromT the Labour Party and Mr, Henderson was elected 
the Leader oT fife party. The Labour Party had 289 members, 
b ut aTI ' except 16 w members revolted against Mr. Ramsay 
MacDonald, who resigned on August 23rd on account of financial 
difficulties about the solution of which the Labour Ministry 
, could not agree. Mr. Baldwin, the leader of the next majority 
party, or Mr. Henderson wouM Have LeenH^^ 

Mi nlster IT n^eFn o nil al circumstances. But Sidney WeFH writes 
thatHeorge V made a strong appeal to Mr. Ramsay MacDonald 
“to stand by the nation in this financial crisis and to seek the 
support of leading members of the Conservative and Liberal 
Parties in forming, in conjunction with such members of his own 
party as would come in, a united National Government. The 
King is believed to have made a correspondingly strong appeal to 
the Liberal and Conservative leaders. ’T The result was that Mr. 
Ramsay MacDonald was chosen as Prime Minister of the 
National Government. Prof. Laski observes that the n ew 
Cabinetftad “as mu ch a ""P alace revolution al 

"the appearance of Lord .Bute a s Pr ime Minister i n 176 3.11 He 
comes to the conclusion^ that at.. the time of a p ol i tical crisis tEe 
IKing' must Fe regarded as a factor of fir st-class importance. ( 

' v1 1?he Prime Minister, having taken office, selects his colleagues 
some sixty in number, of whom from twenty to twenty-three are 
C Selection ^ en m the Cabinet. The Chancellor of the Exchequer 
/ of other* 1 the First Lord of the Admiralty, the eight Secretarie* 
^ Minuter* the f Presidents of the Boards of Trade anc 

Education, the Ministers of Labour, Health, Agriculture anc 
Fisheries and Transport, and the Postmaster-G-eneral are invari 
ably taken in the Cabinet in normal times. Besides these, som< 
ministers like the Lord Privy Seal and the Lord President of 
the Council who have little administrative duties are taken in th< 
Cabinet. The Prime Minister se l ects such persons as would worl 
f faithfully under him and have influence in the party. In theor 
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the Prim e Minister nominates, or tech nically recommends minisA 
ters and the King appoTnts 'tfiem, T houghlhe monarch e xercises 
soine power even in the selec tion of othe r ministers, ye fc the Prime, 
Minister has the final word as again st the Kin g, because he must^ 
have a G overnmen t which can work together and which can^ 
secnreTHe support of the ffouse oF C ommo ns. 



The Position and Functions of the Prime Minister 


Lord M orley described the Prune Minister as the keystone 
of the Cabinet arch. He forms the (Cabinet, keeps the team 
together, and can compel the resignation of any or all of his 
colleagues. He is not only the head of the Executive lmporUnce ' 
but also the leader of the Legislature. An accurate of the Pnmr 1 
observer has truly pointed out that 4 'A n English Prime 
Minister with his majority secure in Parlia ment can do what the 
Herman ’Emperor and the AinericaTT Presid cnt and all the Chair- 
“TnerTor the Colnunttees in the l anted States^ Con gress cannot do , 
jor Tie can "alter the jaws, lie can i mpose t axation or repealijt^ 
arMTfE'cahMTr e c t, all the forces of the State." 


P>ut the Prime Minister of England was unknown to the law 
until 1905 . A Koval Proclamation of December* .1905, 
gave place. and^Trecedenee to the Prime Minister nexp Cognition { 
alter the' ArcKBTslm York. The Ministers of the 
Crown AciT 1937/ recognises his position by providing 
for him the salary o f lTQ,00(L i year as a Prime Minister and First 
Lord of the Treasury. His unique position js further attested by 
jKc grant oTji pension oTl^OOp a .year to ajj ex -Pr im e Minister^ 
Walpole in the eighteenth century refused to admit that there 
was any Prime or Supreme Minister and Gladstone at ^ 

♦he end of the nineteenth century wrote that the macy oF theJ 
/“HeaA of _ the Briti sh Government is not a Grand J 

Viiicr.’" ' He ' has~n o'pQ_wers. properly so- called ^ver h is 
colleagues. On the rare occasions when a C abinet determines its 
courseby the votes of its members, his vote counts only as one 
of "theirs.^ Both of these illustrious Prime Ministers under- 
estimated the importance of the office they held. The position of 
the Prime Mipist or depends l a rg ely on h is personality. Prof.- 
Chas'e observes that rin recent years the 'position of P rime 
Minister" has tended to Toecome q uasi-presidential ; chosen by 
popul ar acUaI m~Ke~EoIdi~&is " o ffice" i ndependent— or largely so — 
oThrs coileag ues and " even ofTarllamea f.^ But this view is 
vigorously contested bv Prof. Laski who writes : [‘It wou ld be 
too much to s ay that the position oF a modem Prime Minister 
Tifl,g npprn vim afe'd t o that of an American President ; for the 
Weerir?rf-T vir ' . Lloyd~Gleorge, and Mr. Ramsay 
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MacDonald all jllustrat e th e fact t hat his authority is a matt ei 
of in fluences the context of j}arty structure and not of definec 
powers legally conferred. But it would, I thinks on e xperienc ( 
be true to sa y that the stronger the Hold of a Prime Minist e: 
upon his Cabinet, the bet ter is the systemji kely to work ,” 

x/fhe Prime Minister presides over the Cabinet meeting. Hi 
opinion carries great weight with his colleagues. H< 
functions exercises a general supervision of all the departments 
No thing relating to the general policy or affecting 
the efficiency of the service must be "done'^TtEouT' ffiis advice 
He takes a particular interest in the Foreign Office, and looki 
into all the important despatches before they are sent out. Hi 
acts as a informal mediator in the quarrels between the differ 
ent departments and ministers. He represents the Cabinet ii 
its relation to the Crown. He alone is entitled to report to thi 
King the decision of the Cabinet. When he resigns his post, th< 
whole Cabinet is dissolved and the King must entrust the forma 
tion of the ministry to another person. The Prime Ministe 
makes statements of general nature to Parliament, while othe 
ministers speak about their respective departments only. Hj 
keeps a careful wat ch over all gqyjrnment bill s in Pa rhamen 
and i*L expected j to speak^rmfc. only on general questions but ajst 
on the „.m o s t _ jmp o r t an t government bills. Last ly, the Prim* 
Mi niste r exercises a.,good. deal of patronag e. H e appoints all thj 
ministers„_arid _ under- secretaries,. All the higher e cclesia stic 
offices are filled up by his advice. He can confer peerage anj 
otFFrliQriours. 


// 

mnci 


The Privy Council 


The Pr ivy Cou nci l is on<‘ of the 


fou r int er-connected chie 

insti tutions through which the powers of the Cro wdT iFeTexer 
cised ; £he othe r three bei ng the Ministry ,~the Cabinet at.d thi 
permanent Civil Servic e. The Privy Council derives its origii 
from the Curia' Regis which was a part of the Norman Grea 
Council. In the reign of Henry VI (1422 — 1461 ) the Permanen 
Council of the Great Council was virtually superseded by anothe: 
, inDer circle of councillors, called the Privy Council 

;wS™i” d which now became the chief executive body of th( 
) Council realm. Under the Tudors the Privy Council, depending 
^ absolutely on^ the favour of the monarch, perforate* 

almost all the functions which are now carried on by the Cabinet 
In the seventeenth century the Privy Council itR elf becatm 


comparatively a large bod^ and the functions of advising th< 
jKipg piyparryipg on the Government devolved on a smalle' 
l -- 1 — " ave group, known as the Cabinet . The Privy Council Eai 
to be a deliberative or advisory body ; now-a-days i 


t£HE PftlVY COUNCIL 


35 $ 


performs some very important work indeed, but its services are 
mostly of a formal character. Ministers take their oath, receive 
the insignia of office and kiss the King’s hands in the Privy 
Council. The Cabinet frames policy and decides what orders shall 
be given, but it is the Privy Council which gives orders. The 
Orders-i n-Council are the mode of Expressing certain matters o f \ 
special importance in the sphere of prero gative^ sgg b as-snipn^ ^- 1 
ing, pr oroguing and dissolving Par li ament , o r ders relating to l 
the Government of the Crown Colonies, and orders granting < 
Royal Charters to Municipal Corporations and other bodies. 
Besides these, the Orders-in-Couucil are also the mode in which 
is exercised much of the delegated legislative power conferred by 
Parliament on the executive Government. Six different kinds 
oL power are j jjeloggjied^ SJumOj 

ta) The power to lay down general rules e.g. as to the adminis- 
tration of workhouses, (b) to issue particular commands e g. to 
the authorities who have failed in duty, (c) to grant licenses, 
(d) to remit penalties, ' (e) to order inspection, (f) to hold 
enquiries e.g. as to railway accidents. 

The peculiar procedure of the Privy Council makes it possible 
for the Cabinet to leave so many important functions to 
the Council. The general body of Privy Councillors 
js never called together except when a new sovereign ind^ompV 
is to be crowned or some other solemn ceremony couoc?i fthc 
is to be performed. The Council in passing orders 
consists of the King and not less than three Councillors, four 
being usually summoned. Usually the four members invited 
to attend are Cabinet ministers or ministers. The Clerk of 
the Council issues the summons. The Lord President of the 
Council is invariably and the King is usually present in the 
Qpuncil. But the full Council consists of more than three 
hundred and fifty members, and most of them are seldom or 
never summoned to attend the Council. All Cabinet ministers, 
past and present, some other great officers of the state, the two 
Archbishops and the Bishop of London, some of the highest 
judges and ex-judges, a few colonial statesmen, a large number of 
peers and others who are given the title of “Privy Councillors’* for 
their political, literary, scientific or military services are members 
of the Privy Council. 

Important administrative boards like the Board of Trade and 
the Board of Education originated as Privy Council Committees. 
The growth of professional organisations (e.g. General 
Medical Council and Medical Research Council) with of°S“ ittee> 
statutory power of regulating entry into and discipline 
within their professions has added to the functions of 
the Privy Council. The Departments of Scientific and Industrial 
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Besearch controlling the Geological Survey, the National Physical 
Laboratory and certain other Kesearch Stations, is directly 
subordinate to the Privy Council. /The Judicial Committee of the ' 
| Privy Council, consisting o f twenty or more^jj^mBers~i5CTugT5g ^ 
Ithe L ord Presiden t of the Council,” the Privy Councillors ""who 
hold or have held high judicial Egsjtions^ the Lord Chancellor, 
the - six Lords of Appeal in ordinary and varying number of judges 
from overseas superior courts, acts as the highest court of 
appeal from ecclesiastical courts, prize courts, courts in India, 
courts in the Channel islands and the Isle of Man, courts of 
some of the Dominions and of all the Colonies, and from English 
courts established by treaty m foreign countries. 

/ 

V. His Majesty's Government and Executive Departments 


His Majesty's Government consists of about sixty-five persons, 
who constitute “the ministry." Though the ministry as such 
never meets, yet they are all united by virtue of their 
Ministry belonging to one party or to one conscious coalition. 

They conic into office and resign together. Each 
.Minister is individually responsible in law for his acts as_a 
minist er an d at the sa me time t hey are jointly responsible 
pol itically for - flic (TnvpTm 7ier7£ TTiefeTt^^ 

four chief Departments, each under a responsible Minister. 
There are, in addition, three Ministers at the head of subordinate 
departments — the Department of Overseas Trade, the Mines 
Department, and the Paymaster-General's office — who are under 
the general control of other Ministers. Besides these, there is in 
most departments at least one other Minister who acts on the 
general instructions and is subject to the control of the Minister 
at the head of the Department. The subordinate departments anK* 
semi-autonomous bodies like the Unemployment Assistance Coard, 
the London Passenger Transport Board, the Central Electricity 
Board, have in practice n measure of autonomy, though the 
Minister and his advisers are consulted in matters of political 
importance or in matters for which the consent of the Minister is 
prescribed by law. The Departments of the House of Lords 
Offices, the House of Commons Offices, the Charity Commission 
and the Ecclesiastical and Church Estates Commission are 
represented in Parliament but not by Ministers. There are some 
Departments, as for example, the Exchequer and Audit 
Department, the Eoyal Household, the Offices of the Duchy of 
Cornwall and the County Palatine of Durham, the Lord Great 
Chamberlain’s Department, the Herald's College, which are not 
represented in Parliament. 

’he twenty-four chief Departments may be classified as 
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fiitical, economic and socia l. The examples of political 

)epartments are the Foreign Office, the War Office, 
the Admiralty and the Home Office ; those of economic 
Departments are the Board of Trade and the Ministries 
of Labour and Agriculture and Fisheries ; while 
Departments of social character are the Ministry of Health and 
the Board of Education. Such a classification, however, is not 
satisfactory as the work of one Department shades into another. 
/ A brief description of the Chief Departments is given here to 
I give some idea of the complexity of administrative organisation 
yin the English Constitution. 

T he Treasury i s the o ldest and the mo s t important Department , 
exercising a con siderable amount of control over othe r Depar t- 
ments by rea son of the fact that_it_ determines the Composi 
classes of officers to b e e mjM py ed_ there) n and t he's cale 1 1 on of the 
of th eir s alaries. It is m theory a Board which, Treasury 
however, never meets. (The Pr une Minister as First L prdjjfjbhe < 
JTreasuryys , ajnembjer cif ^h^ BoardL^ The Treasury as minis try 
oflinance^ys, however, under the controfof tho Chancellor of the 
Exchequer.) He is assisted by the Financial Secretary to the 
Treasury, who is the most important of the Junior Ministers, and 
who is occasionally a member of the Cabinet. The Parliamentary 
Secretary to the Treasury is Chief Government Whip in the 
House of Commons and the three Junior Lords are also Govern- 
ment Wiiips. Besides these political officers, who stand or fall 
along with the Cabinet, there is the Permanent Secretary, and 
non-political Civil Servant, who is in charge of the three main 
sections of the Treasury, viz : S'f) the Department of Establish- 
ments, which deals with the staff of government departments and 
related matters, >ifi) the Department of Supply Services, which 
deals with other financial businesses of the departments, Vf) and 
the Department of Finance, which administers the fiscal business 
of the* Treasury. 

V/T he Treasury assures the collection ol the revenue, through 
the Boards of Customs and Inland Revenue, the Post Office, and 
the Commissioners of Crown lands. It proposes new Functionj 
taxes so that all the Departments of Government may of the 
have adequate funds. It exercises a rigorous tontrol rcttM,ry 
over expenditure, especially in the form of preparing the estimates 
or supervising their preparation. It initiates and carries out 
measures affecting the public debt, currency and banking and 
prescribes the manner in which the public accounts shall be kept. 
The Bank of^ _Englanfi_ is a semi-public institution which, in 
respect of some of its activitie s ^ subject t o the jcoujrql^of the 
treasury . It is a curious fact that the Chancellor of tEe 
Exchequer is not in charge of the Exchequer. The Exchequer 
is entrusted with the function of seeing that the money is 
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disbursed according to law, and it is under the direction of the 
Comptroller and Auditor- General. 

^The Admiralty, the Air Ministry, the War Office, and the 
‘Ministry of the Crown for the Co-ordination of Defence’, created 
Thc in 1936, are responsible for defending the country and 

Defence the empire. The Board of Admiralty is composed of 

mis ne» First Lord, (who is responsible for the Department 

and can over-rule the Board), the First Sea Lord (who is also 

Chief of the Naval Staff), thc Second Sea Lord (who is also 

Director of Naval Personnel), the Third Sea Lord (who is also 

Controller), the Fourth Sea Lord (who is also Chief of Supplies 
and Transport), the Deputy Chief of Naval Staff, the Parliamen- 
tary and Financial Secretary, the Civil Lord, and the Permanent 
Secretary. Thc First Lord is a member of the Cabinet. The 
Parliamentary and Financial Secretary and the Civil Lord are 
junior ministers, the four Sea Lords are naval officers and the 
Permanent Secretary is a Civil Servant. The War Office is under 
the control of a Secretary of State who is a member of the Cabinet 
and who is assisted by two Junior Ministers, the Parliamentary 
Under-Secretary of State and the Financial Secretary to the 
War Office. The Army is controlled by the Army Council, which 
consists of the Secretary of State, thc Parliamentary Under- 
secretary, the Financial Secretary, the Chief of the Imperial 
General Staff, thc Adjutant-General, the Quartermaster-General, 
the Master-General of the Ordnance, the Permanent Under- 
secretary of State and the Director-General of the Territorial 
Army. The Air Ministry is under the control of the Secretary 
of State for Air, assisted by a Junior Minister, and the Parlia- 
mentary Under-Secretary for Air. The Air Council was reconsti- 
tuted in July 1938 with the Secretary of State, the Chief of the 
Air Staff, the Member for Personnel, the Member for Supply and^ 
Organisation, the Member for Development and Production, the 
Parliamentary Under- Secretary and the Permanent Under- 
secretary as members. 

'''VPhe Foreign and Imperial Relations are in charge of the 
Foreign, Dominion, Colonial and India Offices. The Foreign Secre- 
tary has got two Under-Secretaries while the three other 
Foreign Offices have got one each. The Foreign Office receives 

Relations an( l sen( ^ s despatches on foreign affairs, controls with 

the assent of the Prime Minister the Diplomatic and 
Consular Services and is responsible for the Government of the 
Anglo-Egyptian Sudan and of those Protectorates which are not 
controlled by the Colonial or India Offices. The Dominion Office 
transmits the information regarding foreign affairs prepared by 
the Foreign Office and corresponds with the external departments 
of the Dominions: It also conducts the relations of the British 
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Government with Newfoundland and Southern Rhodesia. . The 
.Secret, ary ship of the Dominion and the Colonial Offi ces wer e held 
by the same person upto 193 0 : b ut now they are held b y two 
separate Cabinet Ministers. The Colonial Office controls all the 
tJolonies not" possessing responsible Government, all the Protec- 
torates, including Protected States and the British Mandated 
Territories. The functions of the India Office will be described ) 
in the Chapter on Indian Constitution. 

The Home Office receives and transmits petitions to the Crown, 
prepares and countersigns warrants, controls the Metropolitan 
Police and the Prison Commission, and grants certi- 
ficat$s of naturalisation. The Home Secretary has Home 
also duties in respect of theatres and cinematographs, ° fficc 
of habitual drunkards and lunatics, of safeguarding children 
against White Slave Traffic, and of licensing the sale of intoxi- 
cating liquors. He deals with certain matters affecting the health 
and safety of those engaged in trade. The Home Office sees to 
the registration of voters and supervision of elections. The Home 
Secretary advises the Crown as to the exercise of the prerogative 
of mercy. 

The Lord CLm<^QiLjH...an other important Cabinet minister \ 
who is the President of the House o f Lords, and wh o presides 
over tliejOourt of Appeal, the High Cour t and the C ha ncery 
Division. The Great Seal is in Ins charge and he can appoint/ 
and' ’remove Justices of Peace and County Court Judges. 

The Board of Trade, the Ministry of Transport, the Ministry 
of Agriculture and Fisheries, the Ministry of Labour, the Ministry 
of Pensions, the Office of Works are concerned with 
the promotion of economic activities. The Board of Economic 
Trade is empowered by the Import Duties Act of 1932 
tfc impose special duties on imports from countries 
which discriminate against British trade. The Mines Department, 
the Bankruptcy Department, the Companies (winding-up) Depart- 
ment, and the Patent Office are subordinate to the Board of 
Trade. The Marine Department of the Board deals extensively 
with merchant shipping and seamen. The Ministry of Transport 
looks after railways, canals, waterways, inland navigation, tram- 
ways, roads, bridges and ferries, vehicles and traffic, and harbours, 
docks and piers. The Central Electricity Board and the London 
Passenger Transport Board are connected with the Ministry of 
Transport. The Ministry of Agriculture and Fisheries adminis- 
ters subsidies provided for beet, sugar and cattle, and is partly 
responsible for setting up the Marketing Boards. Assistance to 
agricultural producers may be given by a Mortgage Corporation 
in the form of credits. The Ministry of Labour is advised by an 
Unemployment Insurance Statutory Committee and by Cotton 
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Industry Boards. The Ministry has certain statutory powers 
Dver the Unemployment Assistance Board. 

(The Ministry of Health has duties relating to the health of 
mothers and young children, to the medical inspection and 
The Social treatment of school children, to infant life protection, 
Depart- to the health of disabled officers and men after they 

have left the service and many other matters. It has 
wide powers of control, mainly by inspection, grants and sanctions 
over local authorities, water undertakers and housing associations. 
The Board of Bducation distributes grants and controls the whole 
course of educational development, so far as it receives public aid. 

* During any period of cri especially during .. .war, 
the head of the executive in a democratic country a ssumes some 
of the func tio ns of a Diotator. But in a democratic country 
Position l^c England there are three safeguards against Dicta- 
oiMr. torship. First, the Premier must retain his hold 

upon the House oi I'ominons : secondly, he must 
correctly interpret the views and represent the spirit of the 
nation ; and thirdly* he must, have the support of the Press. Mr. 
Churchill satisfies all these conditions. He has a wonderful hold 
on the nation. “ In po licy.., in appointments to office^’’ observes 
Laski in a r ece n t, arti c le in the. P olitical Quarterly, “in power to 
5veir-ndo even the decisions o f colleagues, t he Prime Minister is 
no lo nger,' asjn the classic theory , j primus inter pares j, he is the 
piaster of an o rganisati on m which he has important suborcTi- 
nate s, but quite certainly, no equal.” He further mentions that 
some of his lesser colleagues have not seen him personally, except 
in the House, since he became Prime Minister. Such a method 
of government is not really democratic. “It is bacj ’’. says Laski. 
"for any c abinet_ when no colleague can talk to the Prime M inister 1 
on . 3t level of equalit y. The best results of our system arTa ttamet 
when the supr emacy of t he Premier is, indeed, marked. but_n3l* 
so marked t hat his voice "alone is effectively heard.' Fbr t hat' 
m eahs~that men who ought to have the status of collabora tors' 
have in fact the position of subordinates" The shaping of policy 
Is not genuine team-w or¥ Tn lhe "crea iive sens e of tmit wo rd/'" 

XV. His Majesty's Opposition 

' His .Majesty' s_ Opposi t ion’ is s econd in importance to ‘His 
Majesty's Goycrnroent? “It ‘is a part of ‘the mechanism of the 
State in Great Britain. Th e Act of 1937 which settled the sc ale 
of salary of ministers of the Crown also granted a salary of £2.000 
a year to the leader of the Opposition . It seems paradoxical that 
the public should pay such a salary to enable the leader of the 
Opposition to obstruct public business as much as he can, to take 
the maximum advantage of the Government's mistakes, and to 
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try to prove that the Government is ruining the country. IVfarg 
absurd is the fact that the Government sets aside tune in order 
that the Opposition may censure the Government. But it does 
not appear absurd at all when we consider that the Opposition 
provides the major check upon corruption and defective adminis- 
tration. The existence of the Op position shows that the Govern- 
i n ent is p repared to mecfTcr jt i c i s m~ hy ratlonaT Tugu mehXl ~ 

The Opposition tries to come to power by dislodging the 
Government from office. The leading persons m the Opposition 
camp form the “ shadow cabinet ." They do not usually raise 
issues which are fundamental in character. The re is general 
agreement between th e Government and the Qppuasitiou- in-^sen^ 
tial matters. The co-operation be tween the parties is closest jn_. 
war or i n time of th reat of war, or at any otheF grave crisis. The 
Labour Government of 1929-1931 in vited the Opposition leaders 
to take part in some aspects of the work of the Committee of 
Imperial Defe nce. Both the Liberal and the (J on ser vafTveTleadeiF 
came forward to help Labour Government during the crisis 
of 1931. The La bour leaders in Opposition in 1937-38 did not 
attack the mi nistry on the ground JhaLjJij^y^er.e not taken into 
c onfidence regar(Tihg~gef e nco measures. They have promised to 
help the Government in the prosecution of the War in September, 
1939 . Ah the parties have so long pledged themselves to the 
protection of private ownership of means of production. But with 
the growth of economic discontent it i* likely that the Labour 
Party would seek to destiny private property. In that case the 
agreement between the Government and the Opposition would 
cease to operate. But at present the government is carried on by 
bhe Prime Minister in close collaboration with the leader of the 
Opposition. Hence Be rnard Shaw. “The 

ffinglish Prime M inister knows the lead^\M.tjie_Opposi tion better 
than he does his own wife.” 

— f 

'X^CVI. The Permanent Civil Service 

It has been said that the efficiency of English administration 
s due to the efficient staffs of permanent Civil Servants. The 
Divil Service is the incorruptible spinal column cf England. As 
las been already stated, the ministers who are the ReUtion of ' 
iepartmental heads are mostly amateurs and besides, cwii^ 
iheir tenure of office is quite short. But the Civil w*th‘ ce 
Servants who are skilled in the technique of detailed Mlni "‘* rs 
idministrative work, can well manage the departments. The- 
3ivil Servants are non-party men and are not allowed to take part 
n politics. The principles upon which Civil Servants act have 
by Sir Warren Fisher in his Evidence before the 
Royal Commission on the Civil Service in 1929. He observes 

4f> 
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that '/Determin ati on of policy is the function of ministers, and 
once rTpoficy is determ ined it 1 h the_ amcpiestlondL a-n d jm^ims 
lioriab je lnisin ess of the Ciyil Servants ta strive to earr^ out that 
policy with precisely the same' good will whether he^ag^ees with 
it or not_ That is axiom itic and will never be in dispute At the 
same time it is the traditional duly of Civil Servants, whip den 
sions are being humiliated, to make available to their political 
chiefs all the inform it ion and expenence at their disposal, and to 
do this without le.u 01 h\«mi, mespectivc ot whether the advice 
thus tendered nnv accord oi aut with the ministers initial view 
The presentation to the minister ot relevant tacts, the ascertain- 
ment and maishalling ot which may otten call into pla\ the whole 
organisation ot the department, demands of the Civil Servants the 
greatest care The presentation ot mtcience horn the tacts equalh 
demands from him ah th wisdom and all the detachment he can 
command The quiht\ >1 th* 1 woik ot the Civil Seivants is 
largely determined b\ tin quail (\ of their Parhamentan chiefs 
Ministers sccun the -»pi\ic< th< \ deseise from the Civil Seivants 
If they have a polic\ and t ht deb imination to earn it through, 
their Civil Seivants vvdl act with i on fi deuce and decision ) 

The Civil Seivants wen loimeil\ recruited by nommition but 
as this system did not msiiif ellieieno a change was founl 
dc suable Tin P i d India Company obtained good 

classes o£ tesults b\ lnlioduung t he s\stem of competitue exatui 
?hci V r C 8 afarv nation in let t luting t lion otiiceis Tins example was 
taken up by tin linglish Government and in 1854 a 
Commission heath d b\ Macaulay lceommended the step In 1870 
jjladsto ne issued an (Hdei-m-(k>uncil nuking opim^mpetitive 
examination^ obli gato i \ pr ici ic.ilbtjUujQUghuut the jCuoL - Service. 
Thelixaim nation for entry is i test of general intelligence, and 
not of special qualifio rtion , for a particular department Tht« 
Civil Service, in the 1 broadest souse, consists of some five lijkhs of 
persons, of whom 3,30,000 are employed in industrial establish- 
ments such as the Arsenal and the Dockyards and the Post 
Office. They carry out merely routine work and aie not called 
upon to display initiative, nor to take responsibility The second 
class consists of some 70,000 clerical officials, who for the most 
part perform routine w T ork, and apply well-worn precodent to 
new material The third class consists of 16,000 executive 
officials, some 2,500 in pectors m diffeu nt departments, and 
nearly 7,000 piofessiona), technical and scientific workers. These 
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Civil Se rvants, in the broades t .sense,., receive le ss th an rupees two 
hundred and fortyjg er m onth or four pnnnd^ qmi^ Jw^eL~ There 
are“onry some "five hundred posts of which the salaries aie £1,000 
per annum and upwards. Heads of departments receive £3,000 
per year or Es. 4,000 per month. Considering the much higher 
cost of living in England, the highest grade of Civilians receive 
much lower salary than the members of Indian Civil Service. 
The^m embers of CiviL Hervicaare alj£wedJo_ vote i n pa r liament 
tary ‘elections^ But with a vi ew to safeguard their abs olute 
neutrality they are d cihecTli r e ri ght tQ_jgo ntost in.„anx ^clectionj 
cenEral or local They are jiot y wen allo wed to participate m anyy 
pol i ti cal QQntm V&rsy nor to write jm cur rent affans^ 

yhe Civil Service in England is exceptionally etficjiei^j^ng Jree, 
f ron i^omipf ion . Its efficiency is due "to the method of I’ecrmting 
and promotion, the' security of service and guarantee 
of pension. It has been able to attract the best class defats “of 1 / v 
of men and women to it. It avoids partisanship partly servkc’ 1 J 
because its members are forbidden to take part in 
politics, but mainly because its members through long tradition 
think of themselves as administrators and pride themselves on 
their ability to carry out the decisions of the Labour, Conserva- 
tive or Coalition Governments with equal aptitude. There ha s 
been indeed some c riticisin of thmCiviL-i^eiwice in r ece nt yea rs. 
The main charge against it is that it is deliberately:, seeki ng pow er 
ancT attempting^ to set up a Bureaucracy’ i n E ngland We shall 
discuss tins charge in a later chapter. 

It has been pointed out by some critics that the system of 
examination is faulty, that too much emphasis is laid on the 
classics which gives advantage to the graduates of Somc \ 
Oxford and Cambridge, and that the departments work ^jeged j 
at a very slow speed. High posts are still practically 
reserved for the sons of upper classes in society, because of 
the insistence on high academic qualifications, which can be 
secured by those who can afford to pay the expenses. Most of 
these criticisms are not well-deserved. Prof. Laski, who has been 
a member of the Civil Service Tribunal for a long time, observes 
that a number of officials, whose ability would fit them for the 
highest class of work remain unused or undiscovered mainly 
because the grades of the service are too rigid, the methods of 
promotion below the administrative class are too mechanical and 
because very little encouragement is given to deserving officers. 
Another charge against the Civil Service is that its members took 
the initiative in increasing the scale of their own remuneration. 
Its critics point out that with the increase in salary there has not 
oocured a corresponding increase in efficiency or devotion to duty. 
In December, 1942, the Select Committee on National Expendi- 
ture made a number of proposals for raising the efficiency of the 
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Civil Service m modern conditions. The Government ha 
rejected each one of the Committee’s specific proposals, but ha 
promised that in every department the work concerned witl 
organisation and methods will be given a new importance. 

When M iy Churchill formed his g over nm ent on May If t 1940 
the leaders of the Lab our and the Li beral Parties joined h mi an" 
a real Opposition ceased to exist. The lit . Hon 
oppo»iHon H. I?. Lees Sm ith was formally made the Leader of. thi 
during the Opposition, but so artificial was his status that th< 
salary of the p osT wa's" snspendecT TFe TIpposTtion has 
become, in fact, a part of the government. The Speaker has 
declared that the Opposition Bench may be occupied by those o 
any Party who have held office in previous governments. 

yriie Civil Service m England, during the present war lias 
proved itself rather inadequate to the task before the nation 
The superior members of t he Service are recruited from the nppei 
r . middle class, and they can not u s ually rise abov e the 

( vice during pr ejudices or considerations of convenience of th al 
Oupresent: c i ass . i a the crisis of the war bold experiments art 
Being made at the socialisation of services, but the Civil 
Service is tending to set the limits of experiment more narrowly 
than the circumstances demand. Prof . Laski in a recen t article 
m the Po litical Qua rterly (M arch, 1942) . observes: “Innovation 
on the grand scale, utter frankness, relentless attack upon 
obstructive interests, rapid adaptation to the wholly unexpected, 
the ruthless rejection of the men who do not rise to the occasion, 
these are the qualities for which war calls in officials ; and they 
are pretty exactly the qualities against which the main genius of 
our Civil Service has been directed,” 



CHAPTER XXIII 

THE ENGLISH CONSTITUTION (Contd.) 
LEGISLATURE AND JUDICIARY 

VT The Sovereignty of Parliament ^ 

The chie f characteristic of the English t_ jConstitution is t he,. 
Sovereig nty of Parliame nt. The supremacy of PalTiauienFlTiTpe'ars 
from a superficial study to be limited by the authority of the 
King, by the discretion of the Judges, by the power of the 
Cabinet and the Civil Service. But Parliament does actually 
control all these agencies of Government. George VT owes his 
very position to the Act of Settlement of L70i and the Abdication 
Act of 193(3. It has already been shown that most of his political 
activities are controlled by ministers, who are responsible to 
Parliament. (The judges can indeed make law by their interpre- 
tation of law, but Parliament can overrule their decision by 
statute!) The judges decided in the Taff Yale case in 1901 that 
the Trade Unions could be made responsible for damages, but 
the Trades Disputes Act of 1900 counteracted this decision. 
The ministers exercise great powers only with the consent of 
Parliament. The Civil Service derive their authority from statute 
and are subject to parliamentary criticism. The Sovereignty of 
Parliament may be exemplified, by a reference io~ fhb three 

Mh L Tjjccy :-^(j^ yl 1 hei , e is no law 
which Parlia men t (be. the King-in- Parliament ) cannot" make 7 
^id)~ The re is ncTTaw which Parli ament cfannotu^ ; 

Hfn) "jf heT&II^u i tu t i on no m ark ed or clear 

di sti notion jniet weenJaws which ar e not fun damental or constitu- 
tional and l aws which arn. Parliament has power to make any 
change in the constitution it likes. It altered the succession to 
the throne by the Act of Settle ment in l 1701. It changed the 
religion of England by ~ the AcToTSupreinacv in 1534. It enacted 
a legislative union with Scotland in 1707 and with Ireland in 
1800. These two Acts of Union fundamentally changed the 
constitution of the House of Commons and the House of Lords. 
The most striking instance of the omnipotence of Par- 
liament is to be found in the passing of the Septennial 
Act in 1716. The Parliament which had been elected 
for three years in 1715 not only extended the duration, 
of future parliaments from three to seven years, but also prolongs 
its own duration by four years by this Act. The Septennial Ac 
“proves to demonstrate that from a legal point of view Parliamen 
is neither the agent of electors nor in any sense a trustee for iti 
constituents. It is legally the sovereign power of the state, anu 
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the Septennial Act is at once the result and the standing proof 
of such Parliamentary sovereignty.” 

V£arliament can repeal any law it likes. It is impossible to 
/parliament absolute sovereignty of Parliament even by 

f can repeal passing laws declared to be unchangeable. Thus 

\ ny law though the permanence of the established church of 

Ireland was guaranteed by the Act of Union, yet the Irish church 
was dis-established in 1869. 

ytn the Constitutions of Prance and U. S. A. a distinction exists 
between the Fundamental or Constitutional laws and 
ImentaTuw Ordinary laws. The legislatures of these countries 
are not competent to change the fundamental laws. 
But there is no such fundamental law m the English Constitution. 
No other body in the state has any power of legislation indepen- 
dent of Parliament. Even the legislatures of the Self-governing 
Dominions make laws by virtue of the delegation of power by 
Parliament. The Stuart kings had claimed and exercised the 
power of making law by their prerogative authority. But the 
Glorious Revolution finally established the sovereignty of 
Parliament. . 

'Our 

\A\. Composition and Functions of the House of Lords 

The House of L or ds is compose cLof hereditary peers, ele ctive 
peer s, spiritual lords and L aw Lords. Conferment of a baronage 
necessarily bestows the riglit_ to a scat in ffi e House 
/ composition °f Lords. Only one member oFTT noble family may sit 
in the Lords, though his sons may bear the title of 
barons, unless, of course, any of those sons is made a baron in his 
own right. On the passage of the Act of Union of 1707 sixteen 
Scottish peers were added to the House of Lords. ]t- was arranged 
that at each new Parliament the whole body of Scottish peers 
should meet and elect sixteen of their members, for the duration 
of that Parliament. Similarly, certain peers are elected by the 
Irish peers of Northern Ireland. Besides the hereditary and 
elective peers, the two Archbishops and twenty-four of the 
Bishops sit in the House of Lords by virtue of their office. 
Further, there are seven Law Lords, or more strictly, Lords of 
Appeal in Ordinary, who sit as life peers only, unless they are, 
beyond this ex-officio ennoblement, created peers in the usual 
way, in which case, of course, they become hereditary peers. 

> There ane in all over seven hundred and fifty members of the 


of Jhords f of whom Lor d Sinha is t he only Indian peer. 
ut the normal attendance o f the House is about thirty-fiv e.^ 
ears “onlv^on thirteen occasions more 


th an two hunarMJiiem b ers have been present in any debate. J 
16 is due to the fa ct tha t peerage is conferred on p eopl e whr/ 
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arc veiygwealthv o r influential m t he Part y or on p ersons who 
TraveTacquired eminence in Arts. Letters, Science. Trade, Industr y 
or in (Ti v il_,aJ3iL-lVT i 1 j tn,ry_ Very few of them have any 
real interest in polities. Mr. Ramsay Mnir h as palled the House 
of Lords “the common fortress of wealth.” 


The powers of the House of Lords up to 1911 were theoretically 
co-equal with those of the Commons. But the Parliament Act of 
1911 has restricted the power of the House in several The ^ 
important particulars. ’ The p ower of the House of Parliament ( 
Lords over Mo ney Bill s ha s .been virtu ajj^jibolis hed by Act of 1913 
the Act of 191L LLihe L ords withhold their assent from a" 
^ToiievTBifn (that is, a Bill raising taxes or making appropriations, 
arm decided by the Speaker of the House of Commons as a 
Money Bill) for more than one mon th after it hag be en passed 
byjthe House of Corajnons^Jhe Bill may become an Ac t on the 
^oyaT'assont Lemg si gnifi ed _ will lout ~ Ulie ~ "con sen t of tlie Tiords . 
.The Act oi‘ 1911 has also curtailed the legislative authority of the 
House of Lords. H_jL-JlU.LjQ.th er th an Mo ney Bill is p a ssed by 
the Com mons in three successive sessions, whet her of 
£Ke~s^^ or not, a nd is rejected by the 

.Cords, it may on a th i rd r ejection by them be presented 
for the Kind's assent, and on receiv ing that assent will 
become^ a law, notwith standing the fact that the House of LordB 
HaTnot . consen ted to t he Bill , pro v i JecT th at two years have 
elapsed between the second re adi ng T iT t he BIirJiT^ne" first of 
tKoscrsessr6ns~and the date on which it passes to the Commons 
for the third time. Under such procedure the Welsh Church was 
dis-established.V By this Act the maximum duration of a Parlia- 
ment has beenlfixed at five years. It does not sit continuously 
throughout this period. But it sits for certain periods 
]pown as sessions. As a general rule there is one/p a u r H^n°t f 
session in each year, beginning about the end of January! 
and ending in August. Occasionally another session ' is held in 
autumn. 


The Lords used to enjoy certain special privileges, which they 
have gradually lost. The only formal privileges which they still 
enjoy are those of access to the King for the purpose Privllcgti 
of discussing public affairs and of recording a protest of th«* * 
against any decision of the majority of the House in Lords 
the Journals of the House. Their privilege of voting by proxy 
was abolished by a Standing Order in 1868. The privilege of 
being tried by their “peers” in the House of Lords in cases of 
felony has been abolished by an Act in 1936. 

The House of Lords has very little active control over the 
administration. No Ministry resigns simply on account oth« 
of an adverse vote or vote of censure in the House 

Of Lords. ofioriM 
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But it would be wrong to think that the House of Lords 
has lost all its powers. It has the r ight to r emonstrate, the 
utility of r *ght critici soothe ~ r ight to dent freely /with all 

the House ni^asuresj exceptin g those that involve the fate of 

of Lords partie s^; the right to form ulate an emphatic protest 
against Je^aSSoil.. nf^.wJuch_.jt dis approves , and the right to 
compel a governme nt to s ubm it it s controversial proposals t o more 
than two years of pub lic discussi on befo re i t could pa ss them into 
lawT The ’House of Lords performs some very useful public 
services. QO*. a^i^yiso ^chai^^ The 

Lords cannot a ltogether reject a measure passe d by the Commons 
but they c an pos t p one i t for two years. Many Bills are found after 
two years to have been imperfect. “Time reveals defects, new 
points of view develop, grievances change, people want more or 
less drastic provisions.” Thus the House of Lords by its refusal 
to give assent to a Bill can afford time to the public and the 
Government for a cool deliberation of the subject. The House of 
Lords is a ventilating chamber. It is an admirable arena for the 
discussion of those larger questions of public policy, questions of 
imperial interest or of social and economic reforms which the 
Commons, absorbed in the exigencies of the passing hour, dismiss 
as irrelevant oi academic. The House of Lords is a “reservoir _Qf 
Cabinet ministers.” It is very difficult for a Cabinet minister 
to administer a department and at the same time to attend the 
sittings of the House of Commons regularly. So some Cabinet 
ministers are taken from the House of Lords. Ministers for 
foreign affairs are generally selected from the House of Lords, 
because a Lord is not to sock election and so is not under the 
necessity of giving an account of his administration of foreign 
affairs, which ought to be kept secret. The Act of 1 937 .pr ovides 
.that there must be at least t wo Cabinet ministers of th e highest 
rank in the Lords a s W'ell asj he Lo rd Chancellor, and normally 
the LorcT President o f the Council or Lord P rivy Seal or^oth . 
In the Cabinet of Lord Salisbury there were ten peers, in that of 
Mr. Balfour eight and in the Chamberlain Cabinet in June, 1937, 
six Lords. 

The House of Lords is the Supreme Court of A ppeal in 
EnglanJT Appeals from India anc! some of the 
Supreme Dominions are decided by the Privy Council. But the 

App«i° f House as a body has long since ceased to excercise its 

judicial functions, which it inherited from the Great 
Council of Norman times. These functions are now always 
exercised by the Lord Chancellor who is the ex-officio 
p#w# president of the House of Lords, and seven Lords of 
Appeal in Ordinary, who are learned judges appointed as life peers 
speoi»Uy to perform this duty. These Law Lords are occasionally 
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helped by other Lords who have served as judges of the higher 
courts or who are specially learned in the law. 

\JfT. Strength and Weakness of the House of Lords 

It has been said that the strength of the House of Lords liA 
in its weakness.^ It is not as powerful an upper chamber as the 
Senate in the U. 8. A. or in F rance and thatis- wh y the existence 
oT theTIouse of Lords lias been toler ated during m o re than two 
centuries" " Its hereditary principle, is certainly, mcon^atible with 
nTcTe m ocratic. .joimxd jaavernment , but since it is not the cmation_ 
of a single monarch-Juiii Is a. historical growth , so ;ae _el_ements o£ 
a ropresen tat 1 ve charac ter have been asm bed to i t . Tt has to Be 
admitted that the House of Lords represents various important 
interests, experience and knowledge and draw its members from 
nearly all sections of the English society , excepting of course, 
the masses. Of the 729 poors who comprised the House of Lords 
in May, 1936, 246 owned land, LI 2 were directors in insurance 
companies, 71 in financial or investment houses, 67 in banks, 64 
in railway companies, 49 in ship-building or engineering compa- 
nies, and so on. Besides, the House, of Lords has a distinctive 
character of its own, for the ancient lineage in most cases, wealth 
and social status of its members place the. Lords in a position 
of influence and power. Further, its utility as a check to the 
Lower House and as a safeguard against the exce sses ftf democra- 
tic el e m ents, has Been recognised and tliLs.fact. has rend ered the 
the Jrlouse , of _ Lords almost indispon sable. Pro?. 
Laskd who cannot be suspected of Bolding any ffneF for the 
House of Lords, observes ; j^F pr normal purposes, therefore, the 
House of L ords is a body oTTess than fifty members v There is 
no doubt that, as such a body, and in quiet times, it possesses 
g^reat merit. Its main debates are likely to be conducted, on either 
sides bv statesmen of standing and experience, with occasional 
interjections from representative churchmen or an eminent law- 
lord. It chamber ; and in quiet times a gain , it can 

scrutiniz e with a leisured efficien cy the bills sent up to itTrom 
tBe ~flouse of Oonfmons. It raised also, large public questions 
which the ifovernment of the" day does not believe tcTbe ripe for 
lcgjHatforB^ ~~ — — 

But it must be admitted that the House of Lords consists of 
many peers who take little interest in political affairs. It has 
been calculated that of the 729 peers in J 938, 371 or more than 
half, never once spoke in any debate in the Hduse of Lords from 
1919 to 1931 ; 111 of them never voted in a single division ; the 
average number taking part in a division was 83. If this be the 
average number of peers taking active interests, the House of 
Lords may be aa well reduced to two hundred members. 

47 
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IV. Reform of the House of Lords 


From time to time the* cry has been raised to mend or end the 
House of Lords. As the parliamentary system has become more 
Crtse* of an( ^ inoro democratic, the House of Lords appears more 
J?5n*with c ’ and more to be an obsolete anomaly . Ninety per cent 
of e LorX sc 1Dem ^ )ers the House of Lords are hereditary 

peers, white the House of Commons is a representative 
body. Moreover, the House of Lords, as the '‘common fortress 
of wealth” is conservative m temperament and opposed to all 
socialistic ideas. When the Government is formed by the Con- 
servatives there prevails harmony between the two Houses ; b>ut_ 
. when th e Labour Government comes to office with a progra mme 
- *of social ameh o rat-ion and redis t nbuti on of natio nal i ncome, the 
Hous e of Lords offe rs stout resistan ce. Mr. Ra msay Muir i s_joL 
ppinTo n th at s i nce the passing of Jth&. Parli^ujent Act of 1911 the 
Houge^f Lo rds has bc coinemo nly a rev ising and del ayi ng, body ; 
^dnotjery effective ovenJhrlhat purpose .^ But the House of 
Lords can effectively use its delaying power at exactly the 
moment where it needs the power to fight against the encroach- 
ment of their wealth. The Socialistic ground of opposition to the 
House of Lords has been stated by Sidney and Beatrice Webb 
thus : “Its decisions are vitiated by its composition — it is the 
worst representative assembly ever created, in that it contains 
absolutely no members of the manual working class ; none of the- 
great classes of shopkeepers, clerks and teachers ; none of the 
1 half of all the citizens who are of the female sex ; and practical!) 
gone of religions nonconformity, of art, science or literature.’ 
)®o political party in England is satisfied with the composition ol 
trie House of Lords, because at present it is an unwieldy bodj 
and because majority of its members do not take any interest ii 
politics. The Conservatives as well as the Labour Party a^i 
dissatisfied with the present powers of the House of Lords, but 01 
different grounds. The Conservatives wish to restore to the # Housi 
of Lords the powers it has lost by the Parliament Act of 1911 
while the Labour Party does not like to allow it to retain am 
gower to interfere the effective passage of the Qovernmen 
programme to the statute bool 


Inspite of the general agreement' with regard to desirability of 
reforming the House of Lords, the practical difficulties in the 
Problem# of P at h 0 ^ re *°nn have been found insurmountable. Laski 
£f\?rdi se observes that “if the House of Lords is left as it is, a 
conflict, sooner or later, with a Socialist Governmenl 
is inevitable ; that if it is reformed by the Conservative Party, £ 
chamber would result entirely inacceptable to the Left ; and thal 
if it is reformed by the Labour Party, the character of the new 
chamber would be entirely inacceptable to the Bight .’ 1 This ii 
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the reason why all schemes of reform propounded from time to 
time have ended in failure. 

A Conference on the .Reform of the Second Chamber, appointed 
by the Prime Minister in August 1917, and presided over by 
Lord Bryce, recommended that fche House of Lords pian 
was to be a smaller body consisting of 827 members, the Bryce 
besides the representatives of Ireland. The House of ° n etttnc€ 
Commons, grouped according to thirteen original divisions, wa~ 
to elect three-fourth of the members, i.e., 246 by secret ballot and 
proportional representation. The system was to be put in opera- 
tion by degrees, as no single House of Commons was to choose 
not miore than one-third of this number. The remaining 81 
members were to be elected from the whole body of peers by a 
Joint Standing Committee of the two Houses Members of both 
the groups were to be elected for twelve years terms, and in each 
group one-third of the members were to retire after every four 
years. As regards the powers of the reconstituted House, it was 
proposed that when there should be doubt whether a measure was 
to be regarded as a money bill the question should be settled, not 
by the Speaker of the House of Commons, but by a Joint 
Committee of financial bills, consisting of seven members elected 
by each House for the duration of a Parliament. When the two 
Houses could not agree on a bill, there should be a “free 
conference” consisting of t wen t.y members of each House 
appointed at the beginning of a Parliament and ten members of 
each House added by the Committee of Selection on the occasion 
of the reference of any particular bill. The House of Lords was 
not to have the power of making and overturning ministries or of 
vetoing money bills. The proposals of the Conference were never 
1 voted 

In 1932 Lord Salisbury made certain proposals of reform with 
a vie\^ to create a Second Chamber strong enough to resist 
Socialism. According to his plan the House of Lords 
is to consist of some three hundred members, half of 
whom were to be elected for twelve years by the here- 
ditary peerage and the remaining half norhinated by the Govern- 
ment for the same period. The power of the Crown was to be so 
restricted as not to enable it to create more than twelve new 
peerages in a single year. A Joint Committee of both Houses 
under the Chairmanship of the Speaker is to decide whether a bill 
is a finance bill or not. No further reform of the House of Lords 
was to be undertaken without the consent of the existing House 
of Lords. 

Jn July, 1934, the Labour Party declared in a pamphlet entitled 
“For Socialism and Peace — The Labour Party’s Programme of 


Lord V 

Salisbury's/ 
plan J 
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Action” that “the Labour Party, given a majority, would interpret 
Plan o t mar| date as conferring upon it the right, particu- 

the"Labour larly if the House of Lords seeks to wjeck its essential 
Party measures, forthwith to proceed to the abolition of that 
Chamber.” Some members of the Labour Party suggest that the 
House of Lords should consist of one hundred members, elected 
by each newly elected House of Commons from lists prepared 
by its constituent parties in proportion each to its own strength. 
Such a body would be able to advise, encourage and warn 
i^he House of Commons but not to thwart the wishes of the 
latter. 

\V. i qa -^ n dl^cH ^ House of Com^oji^ 

The House of Commons consists at present oi 015 members 
elected m large single-member constituencies. There are 800 
members from count ies, of whom 280 represent England, 2d 
Wales and Monmouthshire, 8S Scotland, 8 North Ireland. The 
Borough members are 808 in number of whom 255 represent 
English boroughs, 11 Welsh boroughs, 88 Scottish^buroughs and 
4 Irish boroughs. The English Universities senA 7 members, 
the Welsh Universities 1, the Scottish Universities 8 and Irish 
Universities 1, in all there are 12 University representatives. The 
Act of [Representation of People of 1918 extended Parliamentary 
franchise to all adult male citizens of twenty-one years of age or 
•above who have resided for three months either in the constitu- 
ency of residence or in a geographically contiguous constituency. 

Any resident British subieot may vote, no matter in 
and n Votcrs w ^ Ja I part of the empire he was born. Women of 
thirty years of age or over were given the Parliamentary 
franchise if they were wives or electors oi. if they were Local 
Government electors as occupiers of 1*5 annual value. The Act 1 
of 1918, however, did not concede to women mere residential 
qualification. This defect has been remedied by the Act of 1928, 
by which women’s qualifications for franchise have been placed 
exactly on'the same conditions as those already existing for men. 
At present two classes of persons may exercise one additional 
vote. Besides the franchise by virtue of residence for three 
months, a second vote is possessed (a) by the occupier of land or 
other premises, worth at least ten pounds a year, for the purposes 
of business, profession or trade. The two votes, however, must 
not be cast in the same constituency ; (b) the possessor of a 
University Degree or its equivalent who may cast the additional 
vote for representative of his university. But no person may 
exercise both business and university votes. Thus the franchise 
in England fails to be completely democratic only In wHTUsI 

a "few voters j& sses s two. The 



Composition aNd functions of the house of commous 373 


Parliamentary electorate of Great Britain and Northern Ireland 
numbered in 1930 almost thirty-two million persons out of a 
population of forty-six million. 

function of the House of Commons is not to govern 
directly, but to exercise supervision and control over the adminis- 
tration. A numerous body like the House of Commons Function#of 
cannot govern, but it can admirably check and guide the House of 
the Government. (“ The busine ss oLmaking a Govern: Comraons 
C-ient j-ind pro viding it , ’ ’ observ es Las kj/ ‘or refusing to provid e it , 
wltE the f ormal authority lor Qiinying^n ilio -{mbUo^ busjness__is 
t lie jii votaT" Ti me tip ti ol. the House.. oLCo 1 muons^upon , whiukiill 
other functions turn j The functions of the House of Commons 
may^Tie cliissi tied under the following heads .--Legislation ; 
Financial policy and management of public revenue ; Administra- 
tive and executive control ; Discussion of abuses and the redress 
of grievances ; the testing and selecting of public men m debate 
and their appointment to ministerial offices. 


The must conspicuous tunctLaii . of theJIausc oGCoiiimons is 
hiw-ii jjj j>ing . Parliament has devised a system by which no 
change can take place in the Jaw without a most careful 
and detailed examination. But the Cabinet lias recently h a i™'tion k,n * 
overshadowed the House of Commons in some respects 
as a law-making organ. There is nothing strange in this. The 
initiative in legislation should not belong to the House, because a 
large chamber cannot settle winch ol the large number of 
problems it shall deal wiuh nor how it shall deal with them. If 
every member proposes bills and the House takes them up, there 
will be very little coherence in legislation, nor would the public 
know whom to blame if anything goes wrong. The House 
4 should, however, discuss all the measures proposed by the Cabinet 
J^illy and freely/’ 


Another function of the House of Commons is to control the 
raising and spending of money. But this is not a separate function 
at all. If the House decides that certain types of work Control \ 
are to be undertaken, it must provide money for over j 
carrying on those works. A close scrutiny of the lDaacc J 
estimates cannot, however, be performed by a large body like the 
House of Commons which is heavily pressed for time. The only 
thing it can do is to concern itself with the general policy which 
lies behind the estimates. It can discuss also the problem of 
Ways and Means in general terms. The Chancellor of the 
Exchequer, for example, may be warned by the members that ho 
is taxing income or some particular commodity very heavily while 
letting off unearned increment lightly. But the Chancellor of the 
Exchequer may or may not accept any change the members 
might suggest ; because he is made responsible for the financial 
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administration. If he refuses to accept any particular change the 
House must either give~up the suggested change or find out an 
alternative Government. 

The third function of the Housq is to control the mach i ne by 
which jbhe country is^oyerned^ Every act of the Executive can 
/control be challenged, approved or condemned by the House of 
VExe h V e Commons, and if it is condemned it has to resign or to 
v xecutive app e al to the electorate. The House can call attention 

to abuses and demand redress of public grievances. This is done 
first by putting questions to ministers. On four days in the weak, 
for forty-five minutes, Ministers answer questions concerning the 
work of their departments. Questions are asked partly for infor- 
mation and partly to bring abuses to light. They are the best 
day-to-day check on the work of the Government. Th^ process of 
questioning makes the Departments of State realize that they are 
functioning under a close public scrutiny which will continuously 
test their efficiency and honesty. If the House be dissatisfied 
with the answer on an important topic, any member may ask 
permission “to move the adjournment of the House on a matter 
of urgent public importance.” Any member may have printed 
on the Order paper a notice that he proposes to call attention to 
some particular matter of grievance or criticism and to move a 
resolution. The Leader of the Oppposition may ask for a day to 
propose a formal vote of censure on the Government or on some 
important policy it has adopted. Lastly, the House of Commons 
may discuss any suspected d elinquenc ies of a Department while 
- considering its demand for money. The last two methods are 
^really formidable and if the Government be defeated in either case, 
it is compelled^to- resign or to hold a fresh election. But on ac- 
count of the growth of rigid party discipline, few votes of censure 
are likely to be carried. 

The House of Commons is an admirable place for testing men 
Te«ting the ^ or P ract,ca ^ statesmanship. Here politicians of al 
capacity^ degrees of capacity are exhibited to the country, “sc 
pa ic meu w h en j^en 0 [ ability are wanted they cau be found 

without anxious search or perilous trial.” 




VI. Committees of the House of Commons 


The pressure for time in the House of Commons is so grea 
Different ^hat h cannot do all its works in full meeting. Measun 

Uad* of that are to be brought before are threshed out before 

fs, hand and their provisions carefully weighed and pu 

in£o precise language in the Committees of Parliament 
The Cabinet itself is an informal Joint Committee of the tw< 
} Boases. There are four kinds of formal Parliamentary 
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Committees : — -.(1) The Committee of the Whole ; (2) Select 
Committees ; (3) Joint Committees and (4) Standing Com- 

mittees. They are all -selected by the Committee of Selection 
which is nominated at the Conference of the Government 
and Opposition party leaders at the beginning of each 
session. The Committee of the Whole is simply the House of 
Commons itself. But the Chairman of Committees presides over 
it instead of the Speaker and the rule of the House forbidding a 
member to speak more than once on the same question does not 
apply in it. The most important and contentious bills are referred 
to it. When dealing with these it is called simply the Committee 
of the Whole;. But when engaged upon appropriations (granting 
of Supplies* to be spent for particular objects specified by 
Parliament) it is called the Committee of the Whole on Supply. 
When it is engaged in raising the revenue it is called the 
Committee of Ways and Means ; when reviewing the accounts 
of India, it is named from that subject. 


Select Committees are of two kinds— the Sessional Committees 
which are appointed regularly every year and other Select 
Committees which are created to consider some - . . 

Function of 

particular matter. Members of the Select Committees £* l £ c h ttecs 
are generally appointed by the Committee of Selection, ° mmi ec * 
which is chosen from all the parties by the House itself at the 
beginning ol the session. Besides the Committee of Selection, 
the Committee of Public Accounts, the Committee on the kitchen 
and refreshment rooms sire the other seasonal Committees. The 
function of a Select Committee is simply to collect evidence and 
examine witnesses and to present these together with the report 
of their conclusions to the House of Commons. Select Committees 
expire when they have made a report upon the special matters 
entrusted to their charge. 

Joint Select Committees from the Lords and Commons are 
.ppoiAted chiefly for considering Private Bills and for 
nettling the differences between the two bodies amicably. c^mmutee* 
Each Private Bill Committee consists of four persons. 


There are six Standing Committees whose deliberations take 
the place of debate in the Committee of the Whole. Bills which 
pass through the ‘second reading’ are referred either 
to the Committees of the Whole or one of the six comm?tteea 
Standing Committee. Standing Committees once 


appointed last throughout the session and consider all bills of 
non-contentious nature. 

N^n.VSpeaker of the House of Commons 
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Origin of 
the name 


tions of the Comm ons and urge them upon the attention of the 
monarch. He was called the Speaker, not because he 
delivered speeches in the House of Commons, but 
because he was the spokesman of the House in its 
dealings with the Crown. Now-a-days the Speaker does not take 
part in any debate. 

The Speaker is, in theory, elected by the House itself ; but 
in practice the Prime Minister selects a suitable person after 

( Position making certain that the selection will be acceptable to 

of°?Le ,on the House. He L formerly proposed by a member at 

Speaker fc} ie beginning of each Parliament, seconded by another 

member belonging to the opposite party ; and the other members 
‘call him to the chair’ by acclamation. Once elected tfo the Chair, 
the Speaker gives up his allegiance to the party to which he 
formerly belonged. Not only does he conduct the business of the 
House impartially without any party bias, but also keeps himself 
scrupulously aloof from even political clubs and party newspapers. 
He is invariably re-elected to the House without any contest. No 
political party sets up any candidate to contest his seat. He is 
also unanimously re-elected to Speakership so long as he is 
willing to serve in that capacity. He has a salary of .1*5,000 a 
year. A wing of the Palace of Westminster is assigned to him 
as his official residence. On retirement he is usually promoted to 
peerage and is allowed to draw a liberal pension.- An Order-in- 
Council fixes his precedence after the Lord President of the 
Council, that is, seventh in the realm. 

/ In the sixteenth century the person best suited to the position 
(Quaiifxca- Speaker was described as “a man big and comely, 
Inons^of the stately and well-spoken, his voice great, his carriage 
' S - Pea er majestical, his nature haughty, and his purse 
plentiful.” Now-a-days emphasis is laid on mental rather thaui 
on physical qualifications. (The Speaker must he of judicious 
temperament, vigilant, imperturbable and tactful in handling 
men and affairs^) 


** The Speaker has to discharge important functions. He guides 
and controls the deliberations of the House, decides points of 
order and announces the result of votings. He interprets the 
rules of the House authoritatively and gives rulings in contro- 
versial matters regarding procedure of business. His rulings 
cannot be called in question. He has the right to suspend 
any member from the House if he finds him behaving in 
a disorderly way. He can adjourn the House in case of a 
serious disorder prevailing in the House. The Speaker does not 
all&w questions to be asked where the central departments do not 
^Responsibility to Parliament. He has the right, according to 
order of 1919 to pick out for discussion those parti- 
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cular amendments which he deems most appropriate from among 
the amendments proposed for any motion, schedule or clause of a 
bill. As he can, thus, hop like a Kangaroo Iroin amendment; to 
amendment, this form of closure ol debate .s known as 
“Kangaroo. ” The Speaker prevents dnect criticism of the King 
in the House PP>y the Parliament Act of lbi 1 he has been made! 
the sole authority to determine whether a puilicular measure is 
or is not to be considered a Mono\ B'lj Prof Keith suggests 
that if a grave foreign or internal cn^is urems when Parliament 
is not in session, the Speaker should bo aulhoi isr d to summon 
the Commons on the request, not meieh of the Pimie Minister, 
but also on that of the leader of the Opposition or ol a sp< cilied 
number say, of 100 members, i 


\>#m. 


Privileges of the House of Commons 


\ 


The House of Commons claims some privileges formally and 
others informally. Of the formal pnviloges there ate three m 
number. tdHrsi, the Commons lias collective access to 
the person of the sovereign and tho> claim the most privileges 
favourable construction of then pi oc< edmgs Secondly, 
the numbers ot the House of Commons eiqoj lioedom from 
arrest during (he session of Parliament and for a per»od of forty 
days before and after the session Put this privilege does not 
extend to cu>es where a membei chaigtd with indictable 
offences a mV lor contempt of comt. 

Tliudh, the membei s enjoj lire pimhge of ficedom of speech. 
If unv member attacks another in unparliamentun language, the 
House itself mav censure, supend or expel him On 
the famous cast* of Ktqekdale vs. Hansard it^was decide d fpecen™/ 
tTuit any pupeis published by order of eithei IIoum* ot * 

ULL'liaincnt are absolutely privileged even if the speeches reported 
aie dcUun.itoi j But if a Private member re]>nnts t defamatory 
speech lie will be liable to prosecution 

Privileges not formally claimed but as a rule enjo\ed by the 
House ol Commons include the right to regulate the ^filling of 
vacancies m the House. Upto 1868 the House itself 
used to decide aTT election petitions, but now a tribunal 
of two judges decide such cases The Home, however, 
has retained 1 he right of taking notice ol any legal disqualifiation, 
such as conviction for felony. In Ind ia the executive government 
regulates such disqualifications.^ 1 ^ 

The House of Commons regulates its own affairs, exempt from 
indicia! intervention save in the case of crime. The House 
enjoys also the privilege of punishing disre.^pect to its Maintains N 
members or itself, interference with its procedure or its ^rderand 
officers, or with witnesses who have given, or are to lsc,p ID 

48 
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give, evidence before it. The House has power to admonish, 
reprimand, or commit offenders to prison for the duration of the 
sessj&n and may fine, though the power is disused. 

Duties and responsibilities of a Member of Parliament 


A member of the Commons is elected by local constituency, 
to which he has special duties. But he is not a mere delegate or 
mouthpiece of his constituents. He is responsible for 
u not’a mere the interests of the country at, large and not simply for 
agent the interests of the locality from which he is elected. 

Ho is influenced by the wishes of his constituents and by the 
action of his party, but he does not surrender the right of inde- 
pendent judgment. Burke in his classical Bristol speech of J77J 
said : “ft ought to be the happiness and glory of a representative 
to live in the strictest union, the closest correspondence and the 
most unreserved communication with his constituents. Then 
wishes ought to have great force with him ; their opinion high 
respect ; their business unremitted attention your representa- 

tive owes you not his industry only but his judgment ; and he 
betrays instead of serving you, if he sacrifices it to >our opinion.” 


Upto the eighteenth century it was sometimes the custom 
for the constituencies to send instructions to their members 
Member's When the number of voters increased as the etfecl 
allegiance to of the passing of the First Reform Bill, it was n< 
hxs paity longer possible to issue precise instructions to tlu- 
members. The Redistribution Act of 1885 weakened the ol< 
corporate character of constituencies and strengthened the view 
that a member represents the country as a whole. At present 
a member sits in the House of Commons loss as the representa- 
tive of a particular locality than as a member of the political 
party winch had obtained a majority of votes in that locality. 


If m caller times a member had been an agent of hii 
constituents, now he has become an agent of the party to vvhicl 
Hu relation * ie ovves allegiance. He might not hold exactly 
with his the same opinion as the leader of his party, yet h< 
constituency wou j ( j ,reneraliy vote with them. The fear of defeat o 

the party and consequent fear of dissolution of Parliament act at 
checks on the free action of a member. If after his election : 
member should change Ins party, he could not be required t( 
resign his seat. But the member who changes his party 
generally offers fco resign his seat and submit himself for re- 
election in order to ^ascertain whether his action meets with 
approval of the majority of his constituents. A member 
at present, is expected to ask questions in the House abou 
matters which affect the interest of his constituents. H 
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communicates by post the ministerial reply to these questions. 
In discussions about private bills, he upholds the interests of his 
constituency, 


X Procedure of Making Laws 

There are three kinds of bills which are discussed and 
considered by Parliament. vThesey are Public or Ordinary Bills, 
Money Bills and Private Bi lls. There a reTTilTcH'erib 
kinds oj proccdunrfor dil‘Jeren t~cTass es of hills. Public ofenattio* 
or Ordinary bills are those which deal with matters 
of general importance and which, when enacted, 
altel the general law of the country. Any member of Parliament 
can introduce an ordinary bill. Some bills are introduced by 
members of the government, while others are introduced by 
private members. Though there is no difference in procedure 
between a government bill and a private member’s bill, jet the 
chances of the latter being passed into law are very little. 
An ordinary bill _3 nay he introduced i n t hree way&j (1) A 
motion for leave to bring in a hill with a speech explaining the 
object of the bill may he made. It is followed by a debate 
and vote. Important government bills are introduced m this way. 
(2) A shorter procedure has been adopted by a standing order of 
1888 by which a motion may be made to bring in a bill. 
Ten minutes are allowed for the mover and his opponent to 
speak, after which the Speaker may put the question. After an 
order to bring in a hill has been obtained in either of these ways, 
the question that the bill be read first time is voted upon without 
amendment or debate. (3) The shortest process has been 
established in 190*2. Ic permits a member to present a bill 
at once which is then read for the first time without any order 
cr vote of the House. The second reading is a formal debate 
on tii 9 principle of the bill, which may last more than one day 
and in which set speeches are made by the most important 
ministers and members of the House. No word or line of the 
bill is altered m such a debate. Those who oppose the bill 
and want to kdl it propose “that this bill be read a second time 
this day six months or some other time at which the House 
is expected not to be in session. It' such an amendment is 
passed, the bill is defeated and no further step is taken with" 
regard to it. 

After the second reading the bill generally goes either to the 
Committee of the whole House or to any of the six Standing 
Committees. The Committee goes through the bill, clause by 
clause, discussing any amendment that may be proposed and 
determining as to how each clause should be amended. 
It takes weeks or even months to consider a bill in the Committee. 
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When the discussion is finished and the whole bill is gone 
through, the Chairman of the Committee makes a single report 
to the Speaker merely stating whether the bill has been amended 
or not. The House discusses and determines whether any 

further alterations or additions should be made. 

* • 

The final stage in the Ilouae of Commons is the third reading. 
At this stage only formal or verbal alterations are allowed. 
The bill must be accepted or rejected as it stands. The 
House considers the bill as a whole and determines whether in 
its opinion the men sure ought or ought not to become a law. 
Vf^c third reading having been approved of, it goes to the 
House of Lords to pass through similar stages in a similar process. 

The House of Lords may reject an ordinary bill 
or introduce into it substantial amendments. If the 
House of Commons refuses to accept these amend- 
ments, or if it is rejected, the bill is dead for that 
session. But if the House of Commons wishes it to become law 
and passes it twice again through all the stages in course of two 
years, it goes to the King for Ins approval. When a bill receives 
the Koval assent, it becomes law. 

Private bills arc those which deal with matters m which a 


l Procedi 
1 in the 
I Second 
V Chamber 


particular locality or a particular person or a body of persons is 
interested, e.g. bills for acquiring lands for railways 
ofenacdng or tramways, etc. (^The object of a private bill is, not 1 
biiu ate f° a ^ or fchc general law of the country, but to alter 
the law relating to some particular locality, or to 
confer rights on or rdieve from liability some particular persort 
or persons” (llbertO A private bill usually seeks to give Parlia- 
mentary sanction to an individual, municipality or a joint stock 
company to build or extend a railway, to construct a tramway 
to provide a community with gas, electricity or water, to dig a 
canal, etc. As the giving of such permission abrogates private 
rights over land, houses, etc , a private bill cannot be prelentei 
to either house of Parliament unless and until the persons likeb 


to be affected have been duly notified. Moreover, the promoter! 
of the bill must file with the Private Bill Office and the Govern 


ment Department concerned with the enterprise of the kinc 
contemplated in the bill, a description of the proposed under 
taking and an estimate of its cost. When the officer, known a 
the examiner of petitions for private bills, certify that thes 
preliminaries have been complied with the bill may be introduced 
When it is once introduced, it goes through' the same stages 
namely, the first reading, second reading, committee stage, repor 
and the third reading in each house before it receives His Majesty’ 
assent. If, however, the bill is opposed, it is referred to one of th< 
committees of Selection, consisting of 4 members in the Housi 
Commons and 5 members in the House of Lords. Th< 
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proceedings of the committee are of a judicial nature, because the 
members hear the arguments of counsels, take evidence from 
witnesses and consider reports from public departments. If they 
find that the object of the bill as set forth in the preamble is 
not desirable, the bill is dropped. If the committee thinks the 
object to be desirable, it makes a detailed examination oi it and 
may make amendments. If the committee gives a favourable 
report, the House usually passes it. 

XI. Money Bills W 

'J^he term ‘Money Mill’ covers taxation, appropriation of 
supplies, loans and audits. The Parliament Act of PM 1 defines 
if as “a public bill which, m the judgment of the 
Speaker of the House of Commons, contains only 
provisions dealing with all or any of the following 
subjects, namely, the imposition, repeal, remission, alteration, or 
regulation of taxation ; the imposition, for the' payment of debt 
or other financial purposes of charges on the Consolidated Fund, 
or on money provided by Parliament, or the variation or repeal 
of any such charges ; supply : the appropriation, receipt, custody, 
issue or audit of accounts of public money ; the raising or 
guarantee of any loan or the repayment thereof ; or subordinate 
matters incidental to those subjects or any of them/' 

Neither all the governmental expenses nor all the taxes are 
voted annually. The management and service of the National 
Debt, the grants to Northern Ireland, the Civil List Coutinuing 
and other grants to the Royal family, and the salaries statutes for 
of Judges, the Comptroller and Auditor General, the and «P eni 
Leader of the Opposition and the members of the ,turc 
Unemployment Assistance Hoard are authorised by Parliament 
by uormanent statutes, which, however, can be altered at any 
time. These items of expenditure do not appear >n the annual 
Estimates. Similarly, taxes like death duties, stamp duties, most 
customs duties, and certain excises are imposed by continuing 
statuses. 

V The financial action of Parliament is governed by three 
principles, (■£) “It has become a fundamental principle of sound 
public finance with the English Government that all Princil , les / 
taxations and expenditures are at first placed before 7 

the Commons and when approved of by the House con- finance^ J 
sisting of the representatives of thefleople, are enforced ,r ,ament 
for the benefit of the country.” 4 $ The House of Commons can- 
not vote money for any purpose whatsoever, nor can impose a 
tax except at the demand and upon the responsibility of Ministers 
of the Crown. \8 / The House of Commons has got unshared 
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prerogative of controlling finance. (The Parliament Act of 191 J 
provides that if a money bill passed by the House of Commons 
and sent up to the House of Lords at least one month before th< 
end of the session, is not passed by the House of Lords without 
amendment within one month after it is sent to that House, the 
bill, shall, unless the House of Commons direct to the contrary 
be presented to His Majesty and become an act of Parliament 
on the Royal assent being signified, notwithstanding that the 
House of Lords have not assented to the bill.1 

( The preliminary step to the voting of public expenditure is the 
preparation of Estimates. The unalterable rule is that a writter 
statement or estimate is to be presented to Parliament 
stima showing precisely how much money is expected to' be 
needed for a particular purpose and, requesting the grant of that 
amount for the specific purpose. In the autumn of every yeai 
the Departments prepare tlieir Estimates of the coming year in i 
prescribed form giving all necessary details. If a particulai 
Department wishes to spend more than what was sanctioned last 
year, it must obtain the sanction of the Treasury, before inserting 
it in the Estimate. /The Estimates are then closely examined 
and revised by thexTrcasury, without whose sanction no Esti- 
mate will be considered by Parliament. J But the Treasury has 
no control over Estimate where a Vote of credit is sought foi 
emergency expenditure such as the conduct of a war. The Esti- 
mates sanctioned by the Treasury are then considered by the 
Financial Secretary in their relation to the probable revenue ol 
the coming year. The Chancellor of the Exchequer may wish tc 
cut down general expenditure and ask the Departments to reduce 
their expenditure. If the ministers concerned do not agree to 
his proposal, the matter is referred to the cabinet, where it is 
finally settled on the advice of the Prime Minister. 

The Estimates are divided into five volumes dealing respective- 
ly with the^Army, the •'Navy, the^Air Force, the three Revenue 
Departments, namely, the Board of Inland Revenue, 
Accountand the Board of Customs and Excise and the Post Office 
Gon r Actl a " a °d the Civil Estimates. Each of these Estimates is 
further divided into separate groups called Votes. The 
Votes are in all about ibO in number, and each Vote is further 
sub-divided into sub-heads and items. The Estimates of expendi- 
ture are presented to the House of Commons during the first two 
weeks of the opening of the session at the end of January or the 
beginning of February. Then at an early date the House re- 
natL es itself into the Committee ot Supply, which is a committee 
and %* whole House. The Chairman of Committees, instead of the 
assent. n . } presides over the committee. The advantage of discuss- 
3omr ^%Estimates in the committee of the Whole House instead 

Com House of Commons itself is that discussions in the 
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committee are less formal and a member may speak more than 
once on one item. The committee, first of all, takes up a prelimi- 
nary brief debate on ‘grievances’. This is a legacj of the days 
when the king was all-powerful and Parliament tried to curb 
him by adopting the principle of ‘Iledress of grievances must 
precede the voting of supplies’. After this formal affair, the 
Estimates are taken up for discussion. Put the time at the 
disposal of the committee does not permit a careful scrutiny, as 
only 20 days, scattered throughout the session, are only allowed 
for the purpose. The committee adopts resolutions after debate 
and report back to the House. The Keport forms the basis of 
tiie Appropriation Bills, The House cannot afford time to pass 
all the Estimates before the 1st of April, when the new financial 
year begins. But with the beginning of the new financial year, 
money has got to be spent by the Departments The House of 
Commons, therefore, pass resolutions giving the government 
provisional authority to spend a limited sum under every Vote be- 
fore the 1 st of April. The provisional authority is: called ‘a Vote, 
on Account. The sums thus granted to the Civil Service and 
tbuTV^vTiiy are really credit given to the Departments. These 
are expected to defray the expenses of these Departments for 
about five months. All the Estimates are to be finally passed 
b\ the 15th August, when the session usually ends. All the 
Votes together are gathered annually into the Appropriation Act 
winch defines in minute detail how much money may be spent by 
each Department for tins purpose' or that. It is to he noted 
that the Appropriation Acts or Votes on Account merely 
authorise the spending of money but does not entitle any Depart- 
ment to draw the money from the Consolidated Bund. Authority 
to draw the monev is given by the resolutions passed by the 
Committee of Ways and Means. 

The usual mode of showing disapproval of the policy of a 
Department is to propose, when the Vote of that Department is 
being considered, that the salary of the minister m 
charge of that Department be reduced by i‘100. Such f a a r t y li c“ e “roij 
a proposal is tantamount to a vote of no confidence. f 

The Select Committee on National Expenditure, however, 
reported in 1918 that, “there (has not been a single instance in 
the last ’25 years when the House of Commons bv its own 
direct action has reduced, on financial grounds, any estimate 
submitted to it.’’ 

The business of the Committee of W ays and Means begins a 
little later than that of the Committee of Supply. This is also 
a Committee of the Whole House. It is before this Thf Budg J 
Committee that the Chancellor of the Exchequer ^ annual I 
places the Budget early in the session before the end France J 
of the financial year. The Budget gives a review.of Act 
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the finances of the recent past, gives an account of the expenses 
which are necessary in the coming year, of the revenue which is 
expected, and of the condition of national debt, and finally, it 
discloses the Government’s proposal for taxation. The Committee 
passes I resolutions re-imposmg existing taxes at the rates newly 
agreed upon, remitting taxes, if necessary, and providing such 
new or additional revenues as the needs of the situation require. 
The Income tax, Tea duty, Customs duty on tobacco, beei and 
spirits are revised every year with a 'new to balancing the 
Budget. The resolutions of the Committee are formally reported 
to the House of Commons, which passes the annual Finance 
Act, through the mual procedure of legislating Public Bills. The 
Finance Act defines the taxes for the year. 

^All sums collected under the annual Fj nance Act and the more 
permanent acts are paid into the Exchequer account of the Bank 
of England, called the Consolidated Fund. The 
^ > £ j nptroller Comptroller and Auditor- Genera! who is independent of 
Genera?" the* Government like a judge, sees that not a penny is 
V cntra drawn from the Consolidated Fund by any Department 
for any purpose not authorised by the Appropriation Act. This 
officer makes a report to the House of Commons showing that 
the money voted for has been spent exactly as the House 
desired. 


Extent of Parliamentary Control over Finance 

In theory the House of Commons is jfche guardian of national 
JinancoaiH ex erodes its authority oyer both expenditure and 
taxation. Bid in practice the cpntiql of the House _is rendered 
Jargely^iTudfective oh account of. the shortage of time at the 
"'disposal of the Home, the lack of qualification of members to deal 
with highly technical questions, Jhe want of proper organisation 
Joi^dcaling with suc!^ questions and the anti qu at e d _ f or U u n_ >y h Foil 
jbhe Estimates and Accounts are presented [ But it must be 
admitted that" the House of Commons does really control the 
taxes which are imposed on the country. The Baldwin Cabinet 
nf H)2cS propose d ajax on light oils, which would have increased 
the cost of kerosene \ n poor men’s cottages. Though the Govern- 
ment possessed a lug majority m the House, yet it had to with- 
draw the tax on account of vehement opposition to it. Mr. 
Chamberlain had to abandon the original form of his National 
Defence Contribution These facts show that there are limits 
beyond which the Cabinet dare not push its majority for fear ol 
losing its influence. 

The control over expenditure is, however, much less real. 
Examination and discussion of Estimates of a score of Depart- 
ments, some uf which spend tens of millions of pounds, cannot be 
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done in the twenty days allotted for this purpose. Jn the 
accounts, no distinction is made between what is properly due to 
the year’s working and what is really due to other years. Nor is 
there any distinction between income account and capital 
account, between ‘dead-weight’ debt and productive debt. So it 
becomes almost impossible to form any clear idea as to the exact 
financial position of the Government. The Estimates of one 
Department do not show the cost of services rendered to it by 
other Departments. The defects in Parliamentary control of 
finance have been described by the Select Committee on National 
Expenditure in the following words ; “The time at its disposal 
is closely restricted. It cannot examine witnesses. It has no 
information before it but the bulky volumes of the Estimates 
themselves, the answers of a Minister to questions addressed to 
him m debate, and such facts as some Private members may 
happen to be in a position to impart. A body so large, so limited 
in its time, so ill-equipped for inquiry, would be a very imperfect 
instrument for the control of expenditure even if the discussions 
in Committee of Supply were devoted entirely to that end. But 
those discussions afford the chief, sometimes the only opportunity 
in the course of the year for the debate of grievances and of many 
questions of policy. In the competition for time, those matters 
of greater interest and often of greater importance, usually take 
precedence, and questions of finance are crowded out. And even 
if all these obstacles are overcome, and some rare occasion arises 
on which the House of Commons discovers and debates a case 
where a reduction in an Estimate appears desirable, and would be 
disposed to insist upon its view, the present practice, which 
regards almost every vote of the House as a vote, not only on the 
merits of the question, but for or against the Government of the 
day, renders independence of action impossible.” The House of 
Commons exercises control over finance only indirectly in two 
wavs.* First, it controls the very existence of the Cabinet which 
proposes the money bills and secondly, the annual reports of the 
Comptroller and Auditor-General go to a Committee of the 
House for review. 

yy>XIII. Judicial System of Great Britain 

The Judicial System of Great Britain, as it stands to-day, was 
reconstituted by the Judicature Act of 1878-76. It is based upon 
a division between Criminal and Civil cases, and between courts 
in London and courts in the County. 

Minor cases are dealt with in the Courts of Summary Jurisdic- 
tion, which are held in rural areas by Justices of Peace and in 
urban areas by a Magistrate. The Justice of Peace is a country 
gentleman, appointed by the Lord Chancellor at his discretion 
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and serving without pay. Two Justices of Peace constitute the 
Court of Petty Sessions and all the Justices of Peace of the 
County form the Quarter Sessions. A single Justice may convict 
for minor offences; he or a Petty Sessions may bind over a person 
accused of a serious offence to either the next Assize or the next 
meeting of the Quarter Sessions. An Act of 1938 makes it 
possible for a County to employ a paid professional Magistrate in 
place of Quarter Sessions. The Court of Quarter Sessions has 
both original and appellate jurisdiction. The original cases are 
heard with the help of Jury Appeals from the decisions of 
Justices of Peace and the Courts of Petty Sessions are decided 
without Jury. From these courts appeals lie to the King's Bench 
Division of the High Court or to the Court of Criminal Appeal 
according to the nature of the case. 

The Assizes are terms of court held by Judges of the King’s 
Bench Division of the High Court in London, who make the 
rounds of County towns and provincial centres, hearing criminal 
cases. England and Wales are divided into seven circuits, each 
containing several Counties. Serious criminal cases are tried 
with the help of a Jury. The King’s Bench Division acts as a 
Court of Assize for London and Middlesex. 

Appeal from Assizes may be taken on points of law in any 
criminal case or under certain circumstances on the question of 
fact to the Court of Criminal Appeal, which consists usually of 
three Judges of the King's Bench Division of the High Court. 
The procedure in this court is simple and inexpensive and it 
represents English Justice at its very best. Appeals from this 
court may be carried to the House of Lords with the permission 
of the Attorney-General. But the permission is rarely given to 
appeal a criminal case, on a point of law, to the House of Lords. 

Original jurisdiction in Civil cases and cases in Equity ii 
England belongs to the so-called County Courts, whose jurisdic- 
tion is confined to a district, which is smaller than a County 
There are one hundred such courts in England. Such a couri 
can try cases involving sums up to £100 or property worth u{ 
to £500. A County Court is presided over by a Judge appointee 
by the Lord Chancellor from among barristers of at least sever 
years’ standing. From the County Courts lies an appeal to thi 
High Court in London. 

The Supreme Court of Judicature consists of two chambers— 
the lower chamber being called the High Court, and the uppe 
chamber, the Court of Appeals. The High Court consists o 
three divisions — the King’s Bench Division, the Chancer; 
Division and the Division of Probate, Divorce and Admiralty 
The King’s Bench Division is composed of the Lord Chief Justic< 
and fifteen other Judges appointed by the Crown on the Lore 
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Chancellor’s advice. It has jurisdiction over all classes of Common 
Law actions in Civil and Criminal cases. It exercises supervisory 
power over inferior courts and judicial bodies. The Chancery 
Division consists of the Lord Chancellor and six Judges. It hears 
appeals from County Courts in cases relating to equity and 
bankruptcy as well as cases arising out of partnership, trust and 
mortgage. The Probate, Divorce and Admiralty Division is com- 
posed of the president and two Judges. Prom all the divisions 
an appeal lies to the Court of Appeals, consisting of five Lords 
Justices of Appeal, the Presidents of three Divisions of High 
Court, the Master of Rolls, all ex-Lord Chancellors, the Lord 
Chief Justice and the present Lord Chancellor. A final appeal in 
cases 'of Civil law or Equity may sometimes be taken to the 
House of Lords. 

The House of Lords is the final court of appeal for Great 
Britain and Northern Ireland in all cases of law and equity. 
Seven ‘‘law lords” are appointed life members of the House of 
Lords to serve as judicial members. Appeals in ecclesiastical 
cases and from the other parts of the Empire are tried by the 
Judicial Committee of the Privy Council. It is composed of the 
judicial members of the House of Lords together with additional 
persons learned in the law of the community from which the 
appeal comes. 


★ n >rfip ★ 




CHAPTER XXIV 
ENGLISH CONSTITUTION ( Contd. ) 
MODERN TRENDS IN THE ENGLISH CONSTITUTION 

VfT "The Decline of Parliament" 


In the nineteenth century the functions of Government were 
limited, the number of electors was small, party discipline and 
Changed organization were loose and in consequence of these, 
position of members of Parliament could exercise effective control 
arhament Qyer evel .y department of Government. The Dnke of 
Devonshire who had served in the Cabinets of Palmerston and 

-Bussell said i n ‘ ‘Parliament makes a n unmakes 

.ministries, it revises their actions. Ministers make peace an d 
_wn,r r but .the y do so a t pam ‘oFi nsta pt dismissal b y Parliamen t 
from office ; a nd in af fairs of infermxi.iidministration Lthejjo wer of 
Pariiamm^ It can ^dis miss a Ministry if it 

is too ^ e^travagan t- or ton .economical-: ilZ^ ^ disFnTss a M inistr y 

because its Governnient is loo strin gent or to o l ax. It do es 
actuall y, amL practically in every way go vern England, Scotla nd 
a,r>d Ireland . ” But now-a-days one Chamber of Parliament, tEe 
House of Lords, has been reduced to a position of humiliating 
importance by the Parliament Act of 1911 and by the wholesale 
creation of peers who have neither the capacity nor the willing- 
ness to devote their time to public affairs and whose sole quali- 
fication to the dignity has been the handsome contribution to 
party organisations. The House of Commons, in the opinion of 
Mr. Ramsay Muir, has shown its “increasing incapacity tq 
perform its work, partly through excessive pressure of business, 
partly because of Cabinet dictatorship, partly owing to the* faults 
of procedure and the bewildering way in which the national 
accounts are presented ; the result is that the House of 
Commons has no real control over the enormous and growing 
power of bureaucracy, or over the vast but inefficiently wielded 
powers of the Cabinet.” He comes to the conclusion that the 
House of Commons has become merely a registering body. 

Much of this complaint with regard to the decline in the 
power of Parliament is with reference to the decline in the 
Position of importance of Private members, that is, members of 
Private Parliament who are not in the ministry. Private 
members members are entitled to propose Bills, but the time 
allotted to them is only thirty parts of the session out of twe 
hundred in a normal year. Many members are eager to introduce 
bills, but the time at the disposal of the House is extremely 
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imited. So a selection is made by lot among the members 
flashing to introduce bills. Only the first few names on the 
ist have any chance of having their bills discussed. The discussion 
s taken up on Fridays, when most of the members are eager to 
?o out to enjoy the week-end. Towards the end of the session 
aven the Fridays are annexed by the Government for its own 
work. No private member’s Bill has any chance of success 
without the support of the Government, but such support is 
seldom given. A private member, thus, can hardly expect to 
do more than call attention to his proposals. He can criticise 
the legislative proposals of the Cabinet, but the time at the 
disposal of the House is, again, limited for such criticism. 
‘Clo'sure,’ ‘Guillotine’ and other devices are applied for bringing 
discussions to an end. It has already been shown that the 
time allotted for discussing the Estimates is utterly inadequate 
for a close scrutiny of expenditure by the House. Over and 
above these difficulties, the Private member has to vote according 
to the dictates of the Party Whips. If he does not do so lie will 
not be adopted again as candidate by his party. The salary of 
members of Parliament has been raised from i!400 to .i'ffOO in 
1937. Those who depend in any measure on this salary for their 
living cannot afford to displease the Party, because with the 
extension of franchise it has become well-nigh impossible for a 
candidate to become successful without the support of a party. 
p Hence the Private member has become a mere unit in a division- 
list, with little effective sphere of independent action of his own. 

This view of the position of a Private member is supported 
by Mr. McKinnon Wood, an ex-Cabinet minister, who says that 
he would much rather be a member of the London Lack 
bounty Council than a Private member of Parliament. interest in 
?ewer young men of promise now devote their talents .ions of 
,0 political career than before, because they feel that Parl,amenl 
,her£ is little scope for showing their ability as Private member 
)f the House. Very little seriousness is in evidence among the 
Private members with regard to the discussions in the House of 
Commons. Mr. Ramsay Muir draws a pen-picture of the House 
)f Commons in an ordinary evening, when visitors will see 
‘forty or fifty men and one or two women sprawling here and 
ihere on the benches, listening to — no, not as a rule listening to, 
put enduring — a speech from one of their members, while waiting 
'or an opportunity to make speeches of their own. There will be 
)ther members in the House, some in the lobbies writing letters, 
jthers in the library hunting out references for a speech or pre- 
paring an article, others in the smoke-rooms chatting and playing 
jhess, others in the dining-rooms or on the terrace entertaining 
visitors ; none of them paying any attention to the debate, but 
all waiting to record their votes without having heard the argu- 
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mentis. There will be others in clubs within call, or dining with 
friends, or at the theatre ; they will come in towards the end of 
the evening, ready to take part in divisions, having been told by 
their Whips that the discussion will be carried on until such an 
hour, when a division will take place ; sometimes the discussion 
has to be artificially prolonged, in order to fulfil these promises.” 

There is no denying of the fact that the position of Private 
members has declined in importance. But neither Prof. Finer 
nor Prof. Laski find any cause of lamenting over this. 
lf S the ication According to Finer, Private members “have little to 
■kuation < l dd to discussion, because neither special training nor 
formal profession fits them for it. Nor is there any- 
thing so special about the locality they represent that its voice 
ought to be heard. When it is, indeed, the party caucus knows 
it, and promptly includes it in the ingredients of the party's 
policy. It is enough if the opportunity is allowed to men of 
exceptional talent and character, to denounce the misdeeds of 
Government and Opposition when the occasion demands.” Some 
such opportunity is already given by the right of Private members 
to ventilate grievances, lo extract information, to criticise adminis- 
trative process, and to raise the discussion of large principles 
which test the movement of public opinion. More opportunities 
can be given by changing the procedure of business in the House. 

The spread of general education, facilities of communication, 
and the awakening ol public* spirit of the electorate have also 
contributed to the transfer of power from Parliament 
of th“ to the electorate. In the present century a principle 

electorate ], as been established that no far-reaching changes in 

public affairs should be made until the voters have had a chance 
to pass judgment upon the proposals, at a general election. In 
his Ministry of 1921-29 Mr. Baldwin declined to introduce 
Protection because he had not asked for any mandate from the 
electorate. The Ministry of 1931 asked for a wide mandate, and 
it is quite possible to hold that they were justified in introducing 
whole Protection on the strength of it. The electors vote for 
a programme put forward by a party and their representatives 
are expected to give their support to the Bills proposed by the 
leaders of the party. Thus Parliament has become the organ of 
registration for the Cabinet. 

II. Parliament in War-time 

Nothing testifies more to the vitality of democratic institutions 
in England than the active part played by Parliament in the 
government of the country during the present war. The danger 
of bombing from air and the need of leaving the ministers free 
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to prosecute the war make it necessary to hold fewer and shorter 
sittings than in peace-time. A writer in a recent issue of ‘The 
Economist’ has described the outward changes due to war in the 
following words : “Away from Westminster Parliament lacks 
its peace-time limelight of party politics. Bye-elections are not 
contested by the major political groups. Local propaganda is 
confined to keeping the parties' identity and ideals alive. There 
will be no general elections while the war lasts. All this does 


not involve the abnegation of Parliament.” 

Nx^arliament has three functions in war-time. Its first function 


is to secure that the government which commands the support of 
a Parliamentary majority has also the confidence of the people. 
Cabinet and Ministers can be changed even though the acid test 
of elections is withheld. The relative strength of parties has not 
changed perceptibly since the war broke out. But the events of 
May 1940, when Mr. Chamberlain gave way to Mr. Churchill, 
represented a radical re-alignment in English politics and they 
mirrored a sweeping and dramatic change in public opinion. The 
question at issue was the conduct of the war, and the Members 
of Parliament, regardless of their party affiliations, supported the 
change in leadership. Thus the Parliament has been successful 
in interpreting the will of the people correctly and installing a 
government which command the confidence of the people. 

Vptfe^cond function of Parliament is to see that the govern- 


ment is efficient. It has freely asked questions and criticised the 
government upon the conduct of the war in all its branches and 
kept watch over both the liberty and security of the nation. It 
is said that every attempt to curb democratic curiosity and every 
effort to give carte blanche to the executive in matters vitally 
affecting civilian rights, have been resisted. 


' VEfceTthird function of Parliament is to give the most complete 
backing to a government which proves both efficient and popular, 
in peace-time the ordinary private member plays a rather insig- 
nificant part in shaping the policy of government. He has, 
indeed, frequent opportunities for criticism at question time, on 
adjournment motions and in general debate. But these are largely 
desultory and fortuitous opportunities in time* of crisis. The 
members, at such a time, can render and are rendering very useful 
service in committees and in settling differences about policy. 
The Select Committee on National Expenditure examines the 
economical side of departmental activities through a number of 
sub-committees. The members of the Select Committee have 
already drawn atteption to a large number of cases where money 
has been wasted because of faulty planning and short-sighted 
policy in the Ministries of Supply, Shipping and Food. “Their 
ostensible aim is to secure economy, their actual aim to promote 



392 


POLITICAL SCIENCE AND GOVERNMENT 


efficiency, and it would not be incompatible with the exclusive 
responsibility of the Cabinet for policy, for more members to play 
a part more continuously in this scrutiny of official acts. More- 
over, the defunct duty of the Commons to pass judgment upon 
expenditure, a duty which has fallen into disuse because of the 
congestion of parliamentary procedure, w r ould thereby be restored. 

The second war-time development is the practice of 

consulting interested representative members to settle differences 
about policy. Most notably it was used early in the war to revise 
controversial Defence Regulations, and more recently it was 
employed in the discussion about the powers of emergency courts. 
The basis of popular government is precisely consultation with 
groups and individuals with strong views and relevent experience ; 
and if the scrutiny of expenditure may help the Commons to 
fulfil their role of ensuring that government is efficient, frequent 
informal consultation can help them to carry out their other task 
of seeing that it is popular as well. 

The present House of Commons, elected in 1935, ought to have 
been dissolved in November, 1940. But it is dangerous to hold a 
general election when the country is engaged in a war. The 
House, therefore, has prolonged its life till the end of the War. 
The Parties have declared an electoral truce and, therefore, they 
do not contest the bye-elections. This means that the House 
has cut itself off from the electorate to some extent. Some vital 
changes have also been introduced in the method of transacting 
business by the House of Commons. The House now gits only 
three days in the week instead of the usual five days. The 
shortness of the sessions has somewhat cut down the amplitude 
of debates. Some measure of restraint on debates and questions 
is also necessary to prevent usual information falling into the 
hands of the enemy. Some of the sessions of Parliament have tc 
be held in secret for the same reason. There is considerabh 
opposition to the Government, but no official Opposition. * The 
most significant of all the changes in the character of the Hoihe 
of Commons is the fact that out of 615 members, as many as 120 
have joined the armed forces, while 75 have become Ministers of 
some grade or other, and another 75 are serving as Parliamentary 
Private Secretaries. Over and above these about 150 members 
have administrative appointments of various kinds. From this it 
might be inferred that it has become very easy to manage the 
House of Gommons. But as a matter of fact the influence of the 
House has increased during the War. In normal time the 
members of the Party in power lend their whole-hearted support 
to the Government, because they fear that the Government 
feeling embarrassed by opposition might dissolve the House. 
The dissolution means much trouble, expense and risk to the 
members, who have to face a fresh election. But now they are 
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sure that the Government cannot dissolve the House. They, 
therefore, criticise the Government freely. Even a powerful 
Premier like Churchill had to reshuffle his Cabinet several times 
in response of parliamentary criticism. 


In theory, the . House of Commons controls the * Cabin et. Thi 
Cabinet must resign or dissolve Parliament, if it fails toTetaipTtlie 
confidence of the Hous e. The House can make the army and an 
forop. jIL&gaJ by re fusing to pass the, annual Army and E klJ 
Air* Forces Hil l. It can make the levying of income-tax between 


It thc 

and surtax unlawful by failing to pass the Financ't nsri and the 
it c an pre ve nt the expenditure of money on the Supply i^thlTory" 
Servi ces by failing to pa ss t he Ap proprmtion^JBill- But and practic * 
“the refusal to pass the M utiny Act or grant supplies/' says 
Anson, “ has never in fact been applied." / The rigours of party 


d i s cipline, and activities of Par 


applied 
rty Whi 

F 


ps make it difficult lorli 


member belonging to the majority party forming the Government 
to vote against the Bills p roposed by the Gove rnment. xne 
Opposition, which is usually in a minority, may propose a vote oi 
censure hut few votes of censure are likely to he carried. JNo 
Government with a majority has been overthrown by the House 
of Com mons since 1895 . A majority Government oanJ be-d efeated 
only by "reason of a party split. Bo long as the party supports 


the Cabinet. it is the Cabinet which controls the House , and not 
th e House that controls the Government. 

Br. A. B. Keith m akes the following highly pertinent observa- 
tions regarding the tende ncy of subordinating -the Commons frp 
the Cabinet- “The extension of the franchise and the redistribu - 
tion of seats into one-mein her constituencies in 1^85 
Tfa ve strengthened the electorate or the party organisa- Sbordina- 
tiops, an d dimi nished the i ndependence of the common*.* 
Commons Hi Tie~ increase of electioneering costs , witTT 
tihe extension of the franchise in 1918, and the payment of 
f nembSf grl TSvfi conspired to fender members e xtremel y sensitive 
to the threat of dissolution, an d hav e compelled t,hem in the m am 
to follow fovally the leaders whose party aims they have ’bonne ? 
themselves to support. The Commons thus has, on the one hand, 
become more sensitive to th e control ot‘ the electors : o n the 
others it has ceased to' control Cabinet, an d it dare not reject or 
substa ntiaTTyamtod government ^measures . The adoption of rules 
of procedure, which -iy e and more a bstrac ts the rights of Private 
members to secure dJKissioni on legislation, and the absorption 
of the time of the OHmons by the Government have contributed 
to the subordinating^ the Commons to the Cabinet.” It has 
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already been shown that the power to initiate and shape impor- 
tant laws is in practice confined to the members of the Cabinet. 
Bills proposed by the Cabinet cannot usual lv even ht» amended 


out the consent of ministers ! In recent years am endments 
carried against the opposition"__of the Government 


extremely rare. Coherence and consistency in 1 


yinnniTBBHi 


n deman 
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1931, the Labour Party b ad members . C onservatives 
260 m embers, the Liberal Part y 59 seats and others 8 seats in 
the House of Commons. Mr. Ramsay MacDonald, thus, Example, 
was the leader of the strongest party in the House of cabinet*. 
Commons. But when lie and his two most important p* a biic° nt0 
colleagues, Mr. Snowden and Mr. Thomas proposed a opinion v, 
cut in unemployment benefit, the Trades-union authorities rejected 
the proposal, and a section of the Cabinet, led by Mr. Henderson 
revolted against the authority of Mr. Ramsay MacDonald. There 
was a split in the Labour Party and Mr. Ramsay MacDonald had 
to resign as the head of the Labour Government. There are many 
other recent cases to show that even when the Government com- 
mands a majority, it has to give up its policy or measures in the 
face of rising discontent in the country. In 1934, the National 
Government under Mr. MacDonald had an unprecedented majority 
m the House of Commons, yet it had to give way on the 
Unemployment Assistance Regulations. Again, the Government 
had to accept substantial amendments in its “Incitement to 
Disaffection Bill,” because the Opposition within the House of 
Commons mada^common cause with the opposition among the 
general publicV ln December, 1935, Sir Samuel Hoare^ the then 
British ForeignlTecretary, and M. Laval, theihen PrirntTMinisliftr 
of .France virtually agreed to sacrifice Abyssinia to Italy. Their 
proposal was communicated to the British Prime Minister by mes- 
senger, and was presented to the Cabinet. In the meantime it was 
p ublis hed in Paris newspapers and reproduced in London papers. 
T here ^ was .an immediate and spontaneous outcry against this 
proposal. The Cabinet had to repudiate the action of Sir Saiiluet* 
Hoare, who resigned with the observation : i“I have not got ihe_ 
confidence of the great body of opinion in the country, and I feel 
riiat it is essential for tTie Foreign Secretary, morethan any other "* 
Sinister in the country, to have behind him the general approval 
of his fellow-countrymen, j in 1937, Mr. Chamberlain had to give 
"way on his National Defence Contribution Scheme. In conclu- 
sion, it may be stated that the Cabinet is not oblivious of public 
opinion and does seldom act in a high-handed manner. “On the 
whole, with the exceptions here and there noticed, the British 
Cabinet system offers quick, vigorous, thoughtful and responsible 
leadership” ; observes Dr. Finer, “it is controlled, but not stulti- 
fied ; threatened, but not executed ; questioned, but not mistrust- 
ed ; politically partisan, but not personally malicious ; restrained 
as much by the spirit of responsible power as by its institutions 
and sanctions ; and Janus-like, it looks, at once to the People 
and to the Senate.” 



ie sphere of Governmental activity has increased enormously 
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since the War of 1914-18. The responsibility of providing for 
the housing of the people on an adequate standard, 
1? "ower of demolishing slums, planning new areas, and replan- 

Dewnmenu n ’ n g old ones, of carrying out the complex activities in 
connection with the National Health Insurance 
scheme, of controlling the system of transport, of finding employ- 
ment for labourers, of fixing wages in unorganised trades, of 
providing machinery fur industrial conciliation and arbitration and 
host of other duties was taken up by the Government. Ministers 
have got neither the time nor the capacity to look into the details 
of the vast mass of administrative work. Consequently much of 
these has to be left to the, discretion of the Civil Service. Parlia- 
ment has no time to make laws relating to the details of the 
administration of these departments ; nor has it time and oppor- 
tunity to (bscuss minutely the Estimates prepared by the Civil 
Service to finance the working of these departments. These 
tendencies have led some publicists to conclude that there is an 
“enormous increase in the range and power of bureaucracy 
which is now the most potent influence in our system and which 
is most ineffectually controlled.” 

f 

It is very often complained that the policy of a Minister is 
largely shaped by the Department over which he presides. This 
charge of &0 > because a Minister is in charge of a Department 
bu^rcaucradc for a brief period, while the officers of his Department 
esi are professional experts. *T n a majority of cases /' 

writes Mr. Kams ay Muir, u he (the Minister) has no speci al 
knowledge of the immense and complex work of IKe 


Depar tment over which he is to presi de.. . .TTHe has To deal with 
a body of officials who may he, ana often are, men of far greater 
ability than himself, and who have been giving their whole time^ 
to the study of the problems of the office, during the years wheif 
he has been making his position in the world, or taking kot air 
on platforms. They bring before him hundreds of knotty problems 
for his decision ; about most of them he knows nothing at all. 
They put before him their suggestions supported by what may 
seem, the most convincing arguments and facts. Is it not obvious 
that, unless he is either a self-important ass, or a man of quite 
exceptional grasp, power and courage (and both of these types 
are uncommon among successful politicians), he will, in ninety- 
nine cases out of a hundred, simply accept their view, and sign his 

name on the dotted line On the whole, the policy of the 

‘Office* will nearly always prevail ; its powers of quiet persis- 
tence and of quiet obstruction, and its command of all the facts, 
are irresistible except to a man of commanding power.” 

But a Minister who knows what he wants can easily impose 
his personality upon his officials. Ministers like Lord Haldane 
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Mr. Lloyd Georg e, Mr. Chu rchill 
Tiave been able to transform 


and Mr. Arthur Henderson. 


Refutation 
of the 
charge 


the sp i rit of the offic ials 
during the tenure of their office. Ministers who have 
no particular policy of their own and yet want to do 
something, accept the policy of their Departments and enlist the 
support of the Cabinet to push it to the statute-book. There are 
other Ministers who have neither the inclination to make a name 
for themselves nor any clear-cut policy of their own. When 
such Ministers hold the charge of a Department, they, with their 
experience of public life, are able to direct the Civil Service as to 
what it should not do. Public men, who attain the rank of 
Ministers, are usually endowed with qualities of judgment and 
initiative ; and with these they do check and control the 
iuflgm^Hf’and initiative of the officials. 

^ Moreover, a Cabinet which takes office with a policy which it 
esires to carry out, and has the requisite support in the House 
of Commons, can carry out that policy without any 
resistance from the permanent officials. “Detennina- between 
tion of policy is the function of Ministers,” said Sir Mdcfvfi* 
Warren Fisher, the Permanent Secretary to the Trea- Servanta 
sury, in his evidence before the Poyal Commission on the Civil 
Service in 1929, “and once a policy is determined it is the 
unquestioned and unquestionable business of the Civil Servant to 
strive to carry out that policy with precisely the same good will 
whether he agrees with it or not. T hat is axi omatic atid will 
never be in dispute. At the same time it is the trad ltioUiiT d u ty 
bf Civil Servants, while decisions are being formulated, to make 
available to their political chiefs all the information and experi- 
ence at their disposal, and to do this without fear or favour, 
irrespective of whether the advice thus tendered may accord or 
not with the Minister’s initial view.” It is the competence of 
Civi^ Service which acts as a great check upon incompetence in 
general administration. 

V^elegated Legislation and Judicial power of Departments 

Lord Hewart, Lord Chief Justice* of England^ 


' Jn 1929 

p ublished a sensation a T~book called — New De spotism” 

in w hich he warned the public against, the growing ^ p 
towards Bureaucratic control. (^He^Rttacked Liberty > 
^rviceontlj^^ was presuming ndao * et j 

to exerdsejijw "fe^Parnament and 

Her was ably secoL_ 
ml930 byM of the Central Liberal 

organisation in “How Britain is Governed” , and in 1931 by Prof.] 

Ca K. Allen of Oxf ord llniversity in "-Bureaucracy Wiumphant’ r) 

Government Departments are now given power to make 
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'provisional orders’ in the place of private bills and to make 
‘statutory’ or ‘departmental’ orders to fill in the details 
provincial 0 f public bills passed by Parliament. In the former 
Ordcr° ry casc Department concerned issues orders after 
investigation of questions like the extensions of the * 
powers of a public authority or a public service such as tramway 
line. Action may be taken immediately after the passing of such 
an order ; but it will come before Parliament sometime during 
the session for confirmation, which is seldom refused. To this 
type of subsidiary legislation there seems to be no objection, but 
the difficulty lies with the other kind of Departmental orders. 
English laws used to be detailed and specific and the adminis- 
tering authority used to be left witli only a narrow discretion. 
But the multiplication of the functions of Government and the 
growing complexity of legislation make it necessary that Parlia- 
ment should merely lay down the broad principles in a statute 
and delegate to the Departments concerned the authority of 
issuing Rules and Orders to fill in the details. In 1890, 100 
Rules and Orders were made ; in 1913, 444 ; in 1928, as many as 
800. Some of these have force ‘as though they are part of the 
Act’. These Rules and Orders affect the daily life of the citizen 
much more than the authorising Statutes. Moreover, their 
political reasonableness as affecting public liberty and utility, is 
judged by no tribunal. 

Some examples of the delegated legislation will show whether 
or not the legislative function has been transferred to any extent 
from Westminster to Whitehall. In the Rating and 
delegated ° f Valuation Act of 1925 the Minister concerned was not 
legislation on ]y given the power to issue Orders and to ‘do any 
other thing which appears to him necessary or expedient’ but also 
the authority ‘to modify the provisions of this Act so far as may 
appear to the Minister necessary or expedient for carrying the 
Order into effect.’ The National Government carried ouf its 
emergency legislation of 1931 through the medium of a few 
general laws implemented by a series of Orders in Council. In 
the matter of town planning, the Act of 1932 lays down very 
general principles, and allows the Ministry of Health, after con- 
sultation with local authorities, to promulgate planning scheme. 
The tariff legislation of 1932 allows the Tariff Board to fix tariffs 
almost entirely at its own discretion. The Unemployment 
Insurance Act of 1934, which sets up a Commission to advise as 
to scales of relief payment, empowers the Ministry of Health to 
make changes in relief payments by order. The Lord Chancellor 
appointed in 1929 a Committee on Ministers’ Powers to investi- 
gate th^' problem of delegated legislation. The Committee pointed 
out that the delegation by Parliament of powers to legislate On 
matters of principle was an unusual practice. It showed by 
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analysing the Road Traffic Act of 1930 as a normal type of dele- 
gated legislation that the Act conferred on the Minister of 
Transport “wide powers of further restricting or even prohibiting 
the driving of motor as well as other vehicles or of any specified 
class or description of vehicles on any specified road”. The 
Committee commented that, “No one who has ever been in a 
motor car would desire Parliament to undertake this task itself, 
and the staunchest upholder of the British Constitution is 
unlikely to maintain that it is seriously threatened by delegation 
of such a type.” The Committee, however, recommended that a 
Standing Committee of the House of Commons should be set up 
and to it all Orders and Regulations are to be submitted before 
they go into effect. The duty of the Committee would be to draw 
the attention of the House to anything exceptional in the 
character of Orders before it confirms them. 

The Departments are invested with power to settle disputed 
points and the ‘decision of the Minister (that is of the Civil 
Servants) is declared to be final. Thus, the Minister of 
Health can strike the name of a doctor off the panel JowSS'of 
under the Health Insurance Scheme if he is convinced Depar,ment * 
that the doctor is guilty of giving to a patient more expensive 
medicine than what the Minister thinks desirable. The doctor 
cannot go to the law-court for getting his name reinstated, 
because the Act says that the decision of the Minister is final. 
But it should be noted that the ordinary courts cannot deal with 
the vast mass of technical issues which arise under the legislation 
as to old age, invalid and disability pensions, under the regulations 
as to education, or the complex issues affecting sanitation, public 
health, town planning and construction of houses. Moreover, the 
Departmental tribunals are more easy of access than the ordinary 
courts ; their procedure is less technical, and much less expensive ; 
they decide more rapidly and their members have specialised 
knowledge. “Nothing in all this,” observes Prof. Laski, “lends 
support to the charges of ‘despotism’ which Lord Hewart thought 
fit to make against the Civil Service in so sweeping and compre- 
hensive a way There is nothing in the experience of 

administrative law in this country that affords ground for 
suspicion that we are in danger of bureaucratic rule.” 

VI. Reform of Parliament 

Suggestions for overcoming the clanger 

The chief reason for this usurpation of legislative authority by 
the executive is the congestion of business in the Parliament. 
The number of measures which have had to be dropped 
at the end of a session for lack of time, the inadequate of°bSl*ne°" 
consideration of measures which are passed, the 
absence of effective discussion over policy and finance *' 
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are the signs of congestion. The House of Commons has tried 
repeatedly to remedy this position by reforming its procedure. It 
has introduced closure, developed a system of committees, granted 
self-government to the Irish Free State, and set up a Parliament 
with powers to deal with domestic affairs in Northern Ireland. 
But some radical measures are urgently needed for effectively 
relieving the congestion. 

One method of doing this is to set up separate Parliaments for 
England, Scotland and Wales with powers to deal with purely 
domestic affairs. The Parliament of Westminster 
Parliaments would then be relieved of a great deal of business and 
so be able to attend better to its proper concerns — 
foreign and imperial policy and the affairs of the United Kingdom 
as a whole. In 1919, the House of Commons recommended that 
subordinate legislatures should be set up. As a result of this a 
Conference was held in 1920 and two different proposals emanated 
from it. One half of the Conference held that there should be no 
separate election for the subordinate legislature — and that there 
should be for each of these countries a small second chamber 
chosen by the Committee of Selection of the House of Lords. 
The other half of the Conference advocated the setting up of 
subordinate Parliaments for England, Scotland and Wales, 
directly elected by the people. 

There is also an alternative scheme. It is recognized that the 
issues which confront the modern state are largely economic and 
social ; and it is suggested that what is required is that 
Council * c Parliament should set up Economic Council or Parlia- 

ment of Industry to which it should delegate its powers 
of legislation and administration in economic affairs. If this line 
of advance be thought uncongenial to the spirit of the British 
Constitution, effective representation of economic and social* 
interests in connection with the administrative departments of 
the state should be secured. The great departments of state should 
have councils representative of the interests which they adminis- 
ter. Such councils should iuitiate much of the legislation affecting 
economic and social interests. This would relieve Parliament of 
the stress of business because measures would have already been 
discussed publicly in these special councils. 

With the rise of the Labour Party and the extension of fran- 
chise, acute problems regarding representative system has arisen. 
So long as there were only two political parties, each constituency 
was contested by two candidates and he who received 
the largest nhmber of votes was elected. Thus the 
party for which a majority of total votes had been 
. recorded, secured a majority in the House of Commons. 
But now generally three candidates contest a seat ; of these A 
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may get 20,000 votes, B 15,000 and C 10,000. A is declared 
elected though he has obtained only 20,000 votes in a total poll 
of 45,000. The majority of voters (25,000) thus remain unrepre- 
sented. In an election conducted under such conditions a party 
may obtain a majority in the House of Commons, though its 
candidates have obtained a minority of the total votes polled. 
The following tables illustrate the utter disparity between 
the seats captured by a party and the number of votes cast 
for it. 

1924 Election 


Parties Votes cast for it 

Parliamentary seats 
obtained 

Number of Votes 
to elect one 
Member 

Conservative 

7,854,523 

412 

19,000 

Liberal 

2,928,747 

44 

73,000 

Labour 

5,489,077 

151 

1929 Election 

36,000 

Conservative 

8,658,910 

260 

33,284 

Liberal 

6,305,123 

59 

89,917 

Labour 

8,384,461 

289 

1935 Election 

29,012 

Parties Votes cast for it 

GOVERNMENT 

(Conser- 

vati ves, 

Liberal 

Nationals, 

National 

Labour. 

Parliamentary seats 
obtained 

Number of Votes 
to elect one 
Member 

Nationals) 

OPPOSITION 

(Labour, 

Liberals, 
Independent 
Labour, 
Independents 
and one Commu- 

12,300,000 

432 

30,000 

nist) 

10,300,000 

182 

56,000 


An attempt was made by the Ullswater Conference on Electo- 
ral Reform which met in 1930 to suggest new Electoral methods. 
It suggested Alternative vote and Single transferable vote or 
Proportional Representation. Under the Alternative vote the 
Single-member district would be retained, but each SuWegtion 
voter would express a second choice, so that if his first fo* 
choice was third in the count, his ballot would then be rem * y 
counted for his second choice. The candidate receiving the lowest 

51 
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number of votes would be eliminated and his votes would be 
divided between the two stronger candidates so that in the final 
count one would get a majority. The system of Proportional 
Representation has already been discussed. In 1931, the Labour 
Government proposed the Representation of the People Bill, in 
which Proportional Representation was not included. The 
Bill was rejected by the House of Lords. The introduction of 
Proportional Representation would give rise to artificial groups. 

^Vll. Parties and Policies since 1918 

Before the Great War of 1914 England was largely a Laissez- 
faire State, hut in course of the last twenty-seven years she is 
being transformed into a ‘social service’ state, in which 
government greater and greater powers of initiative and control- are 
being centred in the government. A Coalition Govern- 
\ inent was formed in 1916 under Mr. Lloyd George and 

continued up to 1918, when a general election was held. As a 
result of the election the Coalition Party gained an overwhelming 
majority. The party consisted of the Conservatives, who were 
known as Unionists because of their advocacy of maintaining the 
union between England and Ireland, a section of Liberals who 
followed Mr. Lloyd George and a few members of the Labour 
Party. Out of 707 members of the House of Commons, Coalition 
Unionists commanded 334 seats, Coalition Liberals 136 seats, 
Coalition Labour 13 seats, Unionists 50 seats, Liberals (under 
Mr. Asquith) 29 seats, Labour 59 seats, Nationalists 7 seats, 
Sinn Feinner 73 seats and others 6 seats. The result of the 
election thus showed a decline in the Liberal Party and 
strengthening of the Labour Party. Mr. Lloyd George, thougn 
nominally a Liberal, was head uf a Government in which Censer* 
vatives had a majority. The Coalition Government lasted up to 
October 1922, when the Conservatives resolved not to Support 
the Coalition any longer. Mr. Lloyd George at once resigned 
and the King entrusted Mr. Bonar Law to form the Govern- 
ment. Mr. Bonar Law dissolved Parliament and won a striking 
success at the polls. 

As the representatives of the Irish Free State no longer sat , at 
Westminster, the House of Commons consisted of 615 members. 

Of these 344 were Conservatives, 142 Labour members, 
Conwrva- National Liberals under Mr. Lloyd George 61 and 
in& S nent Liberals under Mr. Asquith 53, 12 Independents, 

2 Irish Nationalists and 1 Sinn Feinner. The Conser- 
vative Government of 1922-24 was a restoration of the normal 
party government. Mr. Bonar Law had to resign his post a? 
Prime Minister owing to his ill health. The King selected Mr. 
Bal&frih in preference to Lord Curzon, as Prime Minister 
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because he felt that the Prime Minister must be in the Commons, 
since the Labour Opposition was not represented in the Lords. 
In the autumn of 1923 the Dominion Prime Ministers appealed 
to the English Government to aid them by protectionist legisla- 
tion. But the Conservatives had won the election of 1922 on 
the pledge that they would not give up the Free Trade policy. 
Mr. Baldwin, therefore, dissolved the House of Commons to seek 
the mandate of the electorate. 

As the result of the election of 1924 the Conservatives lost 
their absolute majority. They gained 258 seats, the Labour 
Party 191 seats, Liberals 159 seats and Independents 
7 seatsT Mr. Baldwin met Parliament, but was at Labour** 
oncehlefeated on a Free-trade motion supported by the f 9 ° 2 v 4 ernmcnt 
Labour and Liberal Parties. He resigned, and Mr. 

Ramsay MacDonald, the leader of the Labour Party, was entrust- 
ed with the task of forming the first Labour Government. The 
Labour Government was a minority government and hence was 
weak. It could not follow a socialistic policy. The Prime 
Minister dissolved the House of Commons on his defeat in a 
minor issue. The election of 1924 was foug ht largely,, on the 
anti Communist issue . The Labour Party suffered for being 
unable to show any striking success in office and the Liberals 
could not gain many seats for having supported the Labour 
Party. The Conservatives again secured 412 seats, the Labour 
Party 151 seats, Liberal Party 49 seats and Independents 
12 seats. 

Mr. Stanley Baldwin formed his second Conservative Govern- 
ment on November 4, 1924. Like Sir Robert Peel in 1836 he 
.i nfused a new spir it in t he Conservative part y. Instead 
oTupholding the interest and privileges of the richer B«idwfn nd 
classes in fcoto, the party now approved of a readjust- i 92 Y™ 9 aent 
tnent of the national income and a rearrangement of 
national institutions for the benefit of the lower classes. Mr . 
Winston Churchill, as Chancellor of the Exchequer , brought- 
about the restoration of the Gold" Standard in 1925, restored the 
old special duties on automobiles, watches and other selected 
articles, and sponsored the Safeguarding of Industries Act of 1925 
with a view to protect industries which suffered from foreign 
competition. The depression in the coal industry was responsible 
fAr the unemployment of many miners and over and above 
it the owners announced a large cut in wages. Government 
granted a subsidy in order to prevent the wage cut in July, 
1925 ; but when the subsidy was withdrawn on April 30, 1926 
and the Government" proclaimed an emergency under the 
Emergency Powers Act of 1920, a “general strike” became 
inevitable. The “general strike’ ' was declared on May 3, 1926, 
The workers in railway and transports, printing press, building 
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trades and the iron and steel industry went on strike, The 
strike came to an end on May 12. The Government had 
promised not to persecute the leaders, yet there was a good deal of 
victimisation. Parliament passed the Trades Disputes Act of 
192 jL .by which political strikes and, sympathetic strikes were 
virtually outlawed . During the five years of administration (1924, 
November to 1929, June) the Conservatives created two public 
corporations viz., the Electricity Board and the British Broad- 
casting Corporation (1920), to show that they were not adverse 
to socialized activity ; they also enacted the Representation 
of the People Act of 1928, giving equal right of franchise to 
women. 

As a result of the general election of 1929, the Conservatives 
lost many seats because of their unsympathetic treatment towards 
workers. They gained 260 seats, the Labour Party 
X?bou C r° nd got 288 seats, the Liberals 59 seats and others 8 seats. 
fi 929 - 3 i :r Mr. Baldwin resigned and the second Labour Ministry 

^ was formed by Mr. Ramsav MacDonald on June 8, 

1929. The Liberals supported the Labour Party in Parliament. 
The Labour Government was* faced with the great depression, 
when national income was falling and unemployment was grow- 
ing enormously. By 1931, the depression assumed a severe 
form and the Government found it impossible to balance the 
budget. The Bank of England had to withstand a drain on 
its resources, and in August, 1931, there was a break in sterling. 
All the three parties held that the national financial emergency 
required concerted efforts. Mr. Ramsay MacDonald dissolved 
the Labour Ministry and formed the National Government in 
co-operation with the Conservatives and the Liberals. 

In the first National Government, the Cabinet consisted of ten 
members — 4 Labour, 4 Conservatives and 2 Liberals. Oth'^ 
/fhe first ministerial posts were held by Liberals and Conserv; 
vGovermnent ** ves * The majority of members of the Labour # Party 
\ ovenMnen withdrew their support from the National Government, 
because they disliked the Government's proposal for curtailing 
unemployment relief, and because they had no confidence in 
MacDonald, JSnowden and Thomas, their former leaders. On 
September 8, 1931, 243 Conservatives, 53 Liberals, 12 Labour 
and 3 Independent members passed a vote of confidence in ttje 
National Government as against 242 Labour and 9 Independents. 
The National Government increased the income tax to five 
shillings per pound, imposed a few taxes on consumption and 
effected cuts in salary and unemployment relief. There arose 
grave discontent in the country. On September 21, Parliament 
absolved the Bank of England from the necessity of redeeming 
its ffotes in gold. England thus went off the gold standard ; but 
the poj&fcd remained stable at about sixteen shillings and the 
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depreciation encouraged British foreign trade. The Govern- 
ment then dissolved Parliament in October, 1931, with a view 
to secure a mandate from the electorate to “do anything it 
thought best.” 


'As the result of the election the Government secured over- 
whelming majority, composed of 470 Conservatives, 3 Nationals, 
33 Liberals of Sir Herbert Samuel group and 35 Thesccond 
Liberals of Sir John Simon’s group, 13 National National 
Labour and 5 Independent members. The opposition ovcrnmen 
consisted of 52 Labour and 4 Independent Liberal members 
under Mr. Lloyd George. The Cabinet now consisted of 18 
members, of whom 11 were Conservatives, 4 belonged to 
the National Labour party under Mr. Ramsay MacDonald and 
3 to the Liberal groups. Mr. Baldwin, leader of the Conser- 
vative party became the leader of the House of Commons but 
allowed Mr. Ramsay MacDonald to continue as Prime Minister. 
Mr. Neville Chamberlain, a pronounced protectionist, became 
Chancellor of the Exchequer. He sponsored the Import Duties 
Act which came into effect on March L, 1932 and with its 
passing England finally gave up the Free-Trade policy which she 
had adopted in 1846. He converted the 5 per cent war loan to 
three and a half per cent loan, not redeemable before 1952. 
The Liberals were staunch Free-Traders and when the Ottawa 
Agreement was accepted on September 28, 1932, the Liberals 
in the Ministry went out of the Government. Mr. Ramsay 
MacDonald had become old and confused. So he resigned his 
nominal Prime Ministership in June, 1935 and Mr. Position of 
Baldwin took up his post. His resignation transform- 
ed the National Government into a virtually Conser- at present 
vative Government. In November, 1935, the Parlia- (Not ’ 1939) 
pient was dissolved and a new election was held. The results 
of the election were as follows : 


GOVERNMENT 


OPPOSITION 


Conservative 

387 

Labour 

154 

National 

3 

Independent 


Liberal National 

34 

Labour Party 

4 

National Labour 

. 8 

Liberal 

20 

Independent 

4 

Communist 

1 


436 


179 


Mr. Baldwin resigned in May, 1937 on account of his old age. 
Mr. Neville Chamberlain became Prime Minister on May 28, 
1937 at the age of sixty-eight and the Cabinet was also reconsti- 
tuted. As has been stated before, this Cabinet gave place to the 
War Cabinet in September, 1939. 

The National Government carried on a policy of national 
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reconstruction of a mildly collectivist sort. The Town and 
Country Planning Act of 1932 empowered local autho- 
^ the rities to plan and replan any area and the Ribbon 
Government Development Act of 1935 prohibited the construction 
of buildings along main roads. The Housing Act of 
1935 aimed at preventing overcrowding and provided subsidies 
for that purpose. After the creation of the London Passenger 
Transport Board in 1933, control ovtr all tubes, trams and 
buses was handed over to this great Public Corporation. The 
Government was attentive to the promotion of education and 
relieving of the burden of unemployment. With a view to achieve 
both these objects the Education Act of 1936 provided that the 
school leaving age would be raised from 14 to 15 from Septem- 
ber, 1939. The National Government undertook an intensive 
planning in Agriculture. The quality, markets and price ot 
essential products like milk, bacon, pigs, hops, potatoes are deter- 
mined for the producers by the Government under the Agricul- 
tural Marketing Acts of 1931 and 1933. Subsidies are provided for 
certain industries. But the Government could not tackle with 
the problem of unemployment in coal mining, iron and steel, 
engineering, cotton, ship building and building construction in- 
dustries. The Unemployment insurance Act of 1936 brought the 
agricultural workers within the insurance scheme. The Govern- 
ment had to restrict liberty of the individual on the ground of 
/ban ers to tt&tional necessity. The Incitement to Disaffection 
(individual 0 Act of 1934, popularly known as the Sedition Act, 
\pberty enabled the police to search premises for possessing 
material which might be used to cause disaffection in the 
armed forces of the Crown. In July, 1938 a boy of 18 was 


sentenced to one year’s imprisonment under this Act for having 
talked pacifism to a corporal m the air force. The Public Order 
Act of 1936 prohibits the maintenance of private military associa 
tions and empowers the police to restrict parades, to enter <publri 
meetings and dissolve them on suspicion that there is danger of 
breach of the peace. “The cumulative effect,” observes Prof. 
Laski, “of the habits of the post-war epoch in matters concerning 
public liberty bears an unhappy resemblance to the atmosphere in 
the period between the end of the Napoleonic Wars and the 
Reform Bill of 1832. In each case there was serious industrial 


dislocation, and panic among the governing class as its outcome. 
In each case the panic led to repressive legislation which was 
used to limit the right of peaceful political activity to make its 
impact upon public opinion. In each case, also, the sense of 
alarm communicated itself to the Judiciary, which, both in the 
High Court and in petty sessions, distinguished itself by the 

severity of its sentences In each case, also, the result of all 

*this b$s been to undermine the public sense of confidence in the 
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impartiality of the Courts/* There was peace in England for 
nearly forty years after the fall of Napoleon, but the peace after 
the fall of Kaiser William II lasted only for twenty-one years. 

The House of Commons, elected in 1935, continued to func- 
tion till the end of the German War in 1945. N o other Parlia- 
ment has ever been in existence for s u ch a long period . 

1945 ion of The Parliament by its own moti on prolonged it s 

existence. This shows that a Parliament, once elected, 
is the sovereign authority. The electors elected the members 
for five years, but the members as constituting the Parliament, 
preferred to retain power for ten years. This was, of course, 
due to the exigencies of War. The election of 1945 has been 
remarkable in many respects. The Labour Party, for the first 
time in history, has secured an absolute majority. It has captured 
as many as ,392 seats and as such has not to depend on the 
support of any other party. Mr. C hurchllJ_ha s led England to n 
Victor y, but he has^ f ailed to r etain power for his party . The 
LabouTT^arty has to face grave post-war problems. It has 
already nationalised the Bank of England and has a plan of 
nationalising the major industries. 



CHAPTER XXV 


THE DOMINION OF CANADA 

I. The Evolution of the Dominion of Canada 


Canada is the largest of the Dominions both in area and in, 
population. The total area of Canada is 37 lakh square miles, 
whereas that of India is a little above 18 lakh square miles. 

But the population of the Dominion is about 11 millions, 
Population that is, about one-fifth of the population of Bengal 
and one-third of that of Behar. The population of 
Canada, like that of India, has no homogeneity in race, x-eligion 
and language. Of the total population, 52 per cent are of British 
origin, while 28 per cent are of French, and 4J per cent are 
of German extraction ; 12 per cent belong to the diverse 
European nationalities and 3 per cent are of Negro and Native 
Indian stock. In spite of this diversity, national feeling is very- 
strong among all classes of Canadians. 

The provinces which joined the Confederation in 1867 are 
Quebec, Ontario, Nova Scotia, and New Brunswick. Subsequent- 
ly, Manitoba joined in 1870, British Columbia in 1871, 
Prince Edward Island in 1873, and Saskatchewan 
and Alberta in 1905. Besides these provinces, there 
are two territories, namely, the Yukon and North- 
west territories. Bankers, financiers and directors of Tru ‘ 
Companies exercise the predominant influence in Dominic 
politics. Eastern Canada is the seat of finance, comgieri 
and manufacture, while Western Canada depends mainly on the 
growing of grains. 

The important stages in the constitutional development of 
im porta nt Canada are marked by the Quebec Act of 1774, the 
■togeiin Canada Act of 1791, the Union Act of 1867, and its 
tfonaw'eve- amendments of 1875, 1907, 1915 and 1930, the Act of 
lopment 1Q71 respecting the establishment of Provinces and the 
Letters Patent of 1931 constituting the office of Governor- 
General and Commander-in-chief. 


Political 

and 

economic 

divisions 


Canada was originally a French colony, set up in 1608. It was 
conquered by the British in 1759-60 and formally passed under 
British, rule by the Treaty of Paris in 1763. The wide-spread 
but $j$M?8ely populated province of Quebec was governed according 
to tfch Quebec Act of 1774. The Act provided that the province 
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was to be governed by the Governor with the help of a nominated 
Legislative Council. The Council had extremely restricted power. 
The Quebec constitution made no provision for habeas corpus , or 
for the trial of Civil cases by jury. 

A large number of ‘Unity Empire Loyalists’ migrated from the 
United States to Canada after the declaration of the American 
War of Independence. They carried on agitation for Devclop 
securing responsible government in Canada. With a ment op ' 
view to tackle this problem Pitt, the Younger, passed i774«n n d 
the Canada Act of 1791. It created two distinct 3837 
provinces, an English province of Upper Canada to the west, and 
a French province of Lower Canada to the east. Each was 
endowed with an elected Legislative Assembly, having control 
over taxation and legislation, and a nominated Legislative 
Council. The Legislative Council was to consist of at least 
7 members in Upper Canada and 15 members in Lower Canada; 
additional members could be nominated by the Crown. The 
executive still remained independent of the legislature, and this 
caused much friction between the two bodies. The legislature, 
being denied responsibilty, acted irresponsibly and used their 
control over laws and taxes to make government very difficult. 
In Lower Canada the quarrel took a nationalist complexion, 
because the Executive Council was entirely British while the 
Assembly was overwhelmingly French. Rebellion broke out 
in both the provinces. The British Government sent out Lord 
Durham as Governor and High Commissioner to enquire into the 
whole situation in all the Canadian colonies. 

Durham made full enquiry and submitted his classic Report 
on Canada in February 1839. He traced all the evils to the 
failure to bring home to all citizens their responsibility 
for the common welfare. He recommended the union of £"' 0 “” 
Upper and Lower Canada, as the best means of solving 
the rftcial question and establishing a stable government. At that 
time the population of Upper or British Canada was 4 lakh, while 
the number of English and Scottish people in Lower or French 
Canada was 1| lakh and there were 4J lakh of French there. 
Durham believed that the union of the provinces would give a 
clear majority to the English and force the French to abandon 
their hopes of nationality. He advocated that the responsibility 
must be thrust upon the people, by giving supreme power to their 
representatives and ensuring that the executive government 
should be responsible to the legislature. He held that the 
Imperial Government should confine their action to matters truly 
imperial, e.g., foreign policy, defence, the regulation of trade and 
the control of public lands ; in other affairs the local administra- 
tion should be left free. 

The Act of 1840 implemented one of the recommendations 
52 
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of Durham. By it Upper and Lower Canada were united under 
a two-chamber Legislature, a Legislative Council 
Government whose members sat for life, and a House of Assembly 
with an equal number of members from each Province. 
But the executive was not made responsible to the Legislature 
till Lord Elgin was appointed Governor in 1849. The establish- 
ment of responsible government brought in an era of unprece- 
dented prosperity to Canada. Her population grew from a 
million and a half in 1840 to more than three millions and a half 
in 1871. But most of the immigrants preferred to settle in 
Ontario or Upper Canada. Consequently Ontario demanded a 
larger number of representatives in the Legislature. The French 
opposed the demand on the ground that it would re-establish 
British racial ascendancy. The solution of the problem lay. 
therefore, in separating the provinces and federating them. The 
danger of annexation by the United States, the similarity of 
economic problems, the need of expanding railways and settling 
new lands made the case for federation fairly strong. 


The way in which the federation was brought about in Canada 
is of great interest to India at present. A federal scheme was 
not propounded in London and imposed on the Canadian people. 
On the other hand, the Canadians themselves formulated the 
Procedure scheme and the British Parliament merely enacted it 
adopted in without alteration. The legislatures of New Burnswick, 
t f, c cra in Nova Scotia and Prince Edward Island passed 
Provinces reso lutions authorizing their governments to send repre- 
sentatives to a Convention to be held at Charlottetown in 
September, 1864. The government of the United Provinces 
(Quebec and Ontario), without waiting for an invitation, sent a 
delegation to this Convention to urge a confederation of all the 
British provinces. The delegation was cordially received and it 
was decided to hold a second Convention at Quebec in October. 
The second Convention sat behind closed doors from October 10 
to October 28. It agreed to have a federal union, and issued 74 
confederation resolutions. The scheme was submitted fco and 
adopted by the various Parliaments. Then a final conference 
was held in London ; and in 1867, the British North America 
Act was passed through the British Parliament without 
alteration. 


During the forty-seven years, between 1867 and 1914, the 
Dominion of Canada secured the following rights : (1) “the right 
to make her own tide-water epastwise navigation laws — a right 
Develop- ® rsfc exerc ^ se( ^ 1^70 ; (2) the right of the Dominion 
1867 tolSU ve ^° a nomination to the office of Governor- 

to General — a right that has existed at least since 1882 ; 

(3) the right of the Dominion to direct representation on the 
committee of the Privy Council at Whitehall — a right 



CHARACTERISTIC OP THE CANADIAN CONSTITUTION 411 


first exercised in 1897, when Sir Henry Strong, then Chief Justice 
of Canada, took his seat on thd Judicial Committee ; (4) the right 
of the Dominion to decide whether it will be a party to treaties 
made by Great Britain— a right enjoyed since 1872; (5) the right 
of the Dominion to make her own immigration laws, and to 
exclude paupers and other undesirables from the United Kingdom 
or elsewhere in the British Empire — a right first asserted and 
exercised in 1904 ; and (6) the right of the Dominion to appoint 
her own plenipotentiaries for the negotiation of commercial 
treaties and conventions - a right partially conceded as early 
as 1870, and fully conceded by the Imperial Government 
m 1907/’ 

Canada along with the other Dominions rendered great help to 
Great Britain in the first World War of 5 914 — 1918. In 191(5, she 
claimed a part in formulating the foreign policy of the empire. 
The Imperial Government invited the Prime Ministers 
of the Dominions and representatives of India to visit Dcfl ™ t,on 
England in 1917, and to become members, for the staniT 100 
time being, of the War Cabinet. In the Peace Confe- 
rence of 1919, Canada along with Australia and South Africa 
were represented each by two delegates. In the Imperial 
Conference of 1926 the position of the Dominions was thus 
defined : ‘‘They are autonomous communities within the British 
Empire, equal in status, in no way subordinate one to another in 
any aspect of their domestic or external affairs, though united by 
a common allegiance to the Crown, and freely associated as 
members of the British Commonwealth of Nations.” The 
position was authoritatively defined by the Statute ol West- 
minster, 1931. 


• II. Characteristics of the Canadian Constitution 

(Canada has been called the constitutional laboratory of the 
modern British Commonwealth. The experiment of recon- 
ciling Imperial membership with the privilege of self-govern- 
ment was first tried in Canada. The architects of the Cana- 
dian constitution were enamoured of the British constitution 
and adopted it in a federal cast. They tried to avoid those 
conditions which gave rise to the civil war in the United 
States of America in 1861-1865. Referring to the struggle 
over the rights of the states in the U. S. A., John A. MacDo- 
nald declared in 1860 : “The fatal error which they 
have committed and it was perhaps unavoidable power UW 
from the state of American colonies at the time 55 0 ^ nioft 
of the revolution, was in making each state a dis- 
tinct sovereignty. The fatal error was made in giving to 
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each state distinct sovereign power, except in those instances 
where powers were specially reserved by the constitution and 
conferred upon the general government. The true principle of 
confederation lies in giving to the general government all the 
principles and powers of sovereignty, and in the provision that 
the subordinate or individual states should have no powers but 
those expressly bestowed on them. We should have a powerful 
central government, a powerful central legislature, and a powerful 
decentralized system of minor legislatures for local purposes.” 
These principles were adopted in the Dominion Constitution of 
1867. The residuary powers are vested in the Dominion Govern- 
ment, whereas in the LI. S. A. and in the Commonwealth of 
Australia they are located in the states or provinces. 

The British North America Act of 1867, passed by the 
British Parliament constitutes the greater portion of Canada's 
written constitution. According to legal theory, the authority 
that passed it, alone can amend or repeal it. But from the 
9 beginning, the convention arose that an alteration would rapidly 
Amendment made in the Act at the request of the federal 
of the legislature, provided that there was no substantial 
Constitution 0 pp 0S1 j 10n 0 f provincial governments. The Statute 

of Westminster, 1931, has not altered this position, because 
the provinces agreed to that Statute with the reservation that 
"the status quo should be maintained in so far as the question 
of repealing, altering or amending the British North America 
Act was concerned.” At a Dominion Provincial Conference 
held in 1935 it was agreed that Canada should have the same 
power as other Dominions to amend its constitution, provided 
that a method could be devised satisfactory to both the Domi- 
nion Parliament and the provincial legislatures. 


In the U. S. A. as well as in Australia the Constitution 
establishes a Federal Judiciary with a Supreme Court # which 
interpret®- ^as P ower *° interpret the Constitution. But in 
Constitution ^ ana( ^ a ^ere is no system of federal courts. Disputes 
° " regarding the interpretation of the constitution are 

settled by the Judicial Committee of the Privy Council. 


The Canadian Constitution is in form a federal one, but m 
spirit it is unitary. The Dominion Government possesses the 
power of disallowing provincial acts. It appoints and 
dismisses the Lieutenant-Governors of the provinces. 


The Cana- 
dian Consti- __ __ 

Ik4lfio appoints the judges . of the provincial Courts, 
eratton Canadian Senate consists of members nominated 


JogcJife by the Dominion Government, 
"and HSe 


. . , whereas the U. S. A. 

ie Australian senators are elected in equal numbers from 
tfcrn states. If the existence of a Federal Court, comparative 
i^feedom of the provinces from the interference of the federal 
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authority, and the composition of a second chamber to represent 
the states be the essential marks of a federation, Canada has not 
got a truly federal constitution. 


III. Distribution of Legislative powers between the 
Centre and the Provinces 

It has already been pointed out that the intention of the fathers 
of the Canadian Constitution was to make the federal government 
strong. They divided the subjects into four divisions. In ThrcelUt(I 
the first division are those subjects which are assigned g 
exclusively to the Dominion Parliament. In the second " u ,ec 8 
division are those which are assigned exclusively to the provincial 
legislatures. In the third are the subjects of concurrent legislation 
and the fourth comprises the subject of education. In the section 
assigning subjects to the Dominion Parliament, it is declared 
that it shall be lawful for the sovereign, “by and with the 
advice and consent of the Senate and the House of Commons, 
to make laws for the peace, order, and good government of 
Canada, in relation to all matters not coining within the classes 
of subjects by this act assigned exclusively to the legislatures 
of the provinces. The Dominion has exclusive power to legislate 
regarding military and naval defence, the postal service, currency, 
banking, bills of exchange, interests, legal tender, the census 
and statistics, navigation and shipping, beacons etc., sca-coast 
and inland fisheries, inter-provincial and inter-national ferries ; 
patent, copy-right, bankruptcy, marriage and divorce ; criminal 
law including procedure, but excluding the constitution of courts ; 
naturalization and alienage ; and Indians and the lands reserved 
for t^em. The Dominion Government has an absolutely unlimited 
right of taxation and of raising loans and has general power 
to regulate trade and commerce. 

'^The provinces have power to legislate on property and civil 
rights, education, incorporation of companies which will restrict 
their operations within the province, control of public 
works and undertakings and in general all things of 
a local nature. The power of the province to tax is 
limited to direct taxation and the imposing of shop, saloon, 
tavern auctioneer or other licences, with a view to raising 
revenue for provincial, local or municipal purposes. -They can 
borrow money on the sole credit of the province. The resources 
3f the provinces are inadequate to maintain them ; so subsidies 
ire granted by the Dominion. 

In the third division are enumerated the subjects under 
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concurrent legislation. The section reads : “In each province 
the legislature may make laws in relation to agriculture 
jurfsdiction in the province, and to immigration into the province. 

And it is hereby declared that the Parliament of 
Canada may, from time to time, make laws in relation to 
agriculture in all or any of the provinces, and to immigration 
into all or any of the provinces ; and any law of the legislature 
of a province, relative to agriculture, or to immigration, shall 
have effect in and for the province as long and as far only 
as it is not repugnant to any act of the Parliament of Canada.” 
r In short, in matters of immigration and agriculture the provinces 
and the dominion have concurrent legislative authority, but in 
cases of conflict federal acts prevail. 

In the fourth division is mentioned the jurisdiction over 
education. In each province, the legislature may exclusively make 
laws in relation to education. But this provision is 
provisions subject to certain restrictions, which have been imposed 
education fco protect the interests of minorities, especially the 
Roman Catholics. The most important restriction is 
that nothing in “any such law shall prejudicially affect any right 
or privilege with respect to denominational schools which any 
class of persons has by law in the province at the union.” In 
the province of Quebec the legislature cannot enact a law' 
prejudicial to separate schools, Protestant or Roman Catholic, 
without contravening this section (93). The two other restrictions 
are as follows : where in any Province a system of separate or 
dissentient schools exists by law at the union or is thereafter 
established by the Legislature of the Province, an appeal shall 
lie to the Governor-General-in-Council from any act or decision 
of any provincial authority affecting any right or privilege of the 
Protestant or Roman Catholic minority of the Queen’s subjects in 
relation to education. In case any such provincial law, as from 
time to time seems to the Governor-General-in-Council requisite 
for the due execution of the provisions of this section, is not 
made, or in case any decision of the Governor-General-in- 
Council on any appeal under this section is not duly executed 
by the proper provincial authority in that behalf, then and in 
every such case, as far only as the circumstances of each case 
require, the Parliament of Canada may make remedial laws for 
the due execution of the provisions of this section and of any 
decision of the Governor-General-in-Council under this section. 

The intention of Sir John A. MacDonald and other architects 
Attempts to C arla ^^ an Constitution to centralise governmental 

centralise authority has been largely defeated by the Canadian 
Governnxent courts and judicial committee of the Privy Council 
which have increased the power of the provinces by 
Interpreting liberally the subjects relegated to provincial control. 
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The decisions in the cases of Torento Electric Commissioners vs. 
Suider et al (1925) and Fort Francis Pulp and Power Co. vs. 
Manitoba Free Press (1926) show that the tendency is to give 
to the provinces under “property and civil rights” a virtual 
residium of power. The federal power of disallowing provincial 
statutes has practically fallen into disuse. Canada is avast country 
and as such extreme centralisation is not suited to her condition. 
In this sense the shifting of power from the centre to the 
provinces — the exact reverse of what has happened in the U.S.A. 
— may be said to be desirable. At present, however, the Federal 
Government is trying to regain its lost power. It has disallowed 
a law of Manitoba which introduced a scheme of initiative and 
referendum on the ground that such a step would deprive the 
Lieutenant Governor of his power to assent or refuse to assent 
to provincial bills. 


IV. The Crown and the Governor-General 

The Crown is the symbol of unity between Great Britain and 
the Dominions. According to the British North America Act 
of 1867, the executive government and authority of and over 
Canada was vested in the Queen. Bill passed by the Canadian 
Parliament had to be presented to the Governor-General for the 
Queen’s assent and those bills which were reserved for 
signification of the Queen did not become valid till th^Crown* 
(within two years) the Governor-General signified by 
speech or message that these had received the assent of the 
Queen-in-Council. In theory, all laws, whether federal or 
>rovincial, are still enacted by the King-in-Parliament ; but 
lg practice the veto power of the King has fallen into disuse. 
The Canadian Parliament is now competent to Dass anv law it 
likes. 

The Governor-General is the representative of the Crown in 
the Dominion. Formerly he was appointed with the advice of 
the British Government, but the Imperial Conference 
of 1930 definitely laid down that the appointment was oT'the 
to be made in consultation with the Dominion QeJ[mi or 
Government. In accordance with this provision, the 
selection of Lord Bessborough as the Governor-General of Canada 
was made on February 9, 1931, on the sole responsibility of the 
Canadian Government. But the Governor-General and every 
other officer holding any office or place of trust or profit in the 
Dominion, are required to take the oath of allegiance to His 
Majesty, the King of England. 

The Governor- General does not interfere with the policy of the 



416 


Political science an^ government 


ministers or its execution. The Duke of Argyll, who was the 

Governor-General of the Dominion from 1878 to 1883, 
like*® 1 * ceased to attend the Cabinet meetings and all his 
tiSnli 1 King successors have followed the precedent set up by him. 

The Governor-General stands above all parties. His 
attitude on all political questions is absolutely non-partisan. He 
appoints that group of party leaders as ministers who can 
command a taaajority in the Canadian House of Commons. The 
freedom of the Governor-General to express publicly on any 


question of contemporary politics or economics is much 
circumscribed. 

The Governor-General has ceased to perform the ambassadorial 
functions since 1926. The agency functions which he used to 
carry out till 1928, have been transferred to the High 
ofThe ion§ Commissioner. In theory, he can summon, prorogue 
governor- an d di sso lve Parliament, but in practice he exercises 
these functions on the advice of the ministry. The 
Governor-General-in-Council appoints Lieutenant-Governors of 
the provinces. The responsibility of disallowing acts passed by 
the provincial legislatures rests also with the same authority. The 
aggrieved minorities under section 93 — the separate-schools section 
— may make their appeals for remedial measures to it. In India 
the Governor-General in the Centre or the Governor in the 
Province is alone responsible for the protection of minorities, and 
he can disregard the advice of the ministers in this respect. 

The term ‘Council’ in Canada means the Privy Council. 
Members of the Cabinet are sworn in as Privy 
Councii ivy Councillors. A man who is once appointed as Privy 
Councillor, retains the membership for life. But the 
Privy Council never meets as a body ; its work is performed by 
the Cabinet. 

V. The Cabinet 

Though the Governor-General and the Privy Council constitute 
the formal executive, the political executive is the Cabinet, which 
Ministry * s usua ^y composed of the First Minister and 18 other 
and the ministers. These ministers are : (1) Secretary of State 

CmbiBBt £ or external affairs ; (2) President of the King’s Privy 
Council for Canada ; (3) Minister of Finance ; (4) Minister of 
Trade and Commerce ; (5) Minister of Public Works ; (6) 

Minister of Railways and Canals ; (7) Minister of Marine and 
Fisheries and of Naval Defence ; (8) Minister of the Interior ; 
(9) Minister of immigration and colonization ; (10) Minister of 
Militia and Defence ; (11) Minister of Agriculture ; (12) Minister 
of Customs ; (13) Minister of Inland Revenues ; (14) Minister 
of Justice ; (15) Postmaster-General ; (16) Minister of Labour ; 
(17) Secretary of State ; (18) and Minister of Mines. The post of 


economics 


much 


Ministry 
and the 
Cabinet 
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the Attorney-General is usually held by the Minister of Justice. 
The Solicitor-General, Parliamentary Secretaries of the Depart- 
ment of External Affairs and of Miltia and of Defence are 
of the Ministry but not of the Cabinet. 

After a general election or a serious defeat of the ministry in the 
House of Commons, the Governor-General sends for the leader of 
the party commanding a majority or the leader of the Opposition 
and charges him with the formation of the new Cabinet. He 
accepts the recommendations made by the leader so charged. But 
as in the provinces of India, so in Canada the Prime Minister has a 
difficult and delicate task in selecting his colleagues. How 
He must so select his colleagues as to give proper Cabinet is 
representation to (1) French Canada ; (2) totheKoman formc 
Catholic population of the Dominion that is not French ; (3) to 
the other eight provinces ; (4) and to the English-speaking popu- 
lation of Quebec. Three Cabinet ministers are usually taken from 
French Canada, three from Ontario, and at least one from each of 
the provinces of Nova Scotia, New Brunswick, Manitoba, Sas- 
katchewan, Alberta and British Columbia. The Premier also sum- 
mons his Cabinet men who are Premiers of provincial governments 
or leaders of the Opposition in provincial legislatures. These 
persons get themselves elected to the House of Commons to the 
seats which are vacated by members who look to promotion to 
the Seriate or to a government post. The Premier, however, is 
not required by convention to assign any ministerial office to the 
senators. But he has to consider the claims of the financial 
interests of Montreal and Toronto. These cities exercise much 
influence in the selection of the Minister of finance. 

, The first Minister, who usually hold the post of Secretary of 
State for external affairs, draws 12,000 dollars, the other 
ministers receive 7000 dollars, and the two Parliamen- 
tary Secretaries get 5000 dollars as salary per year. MiSlisu™ 
Ministers without portfolio do not draw any salary. 

The ministers are jointly responsible to the legislature. A 
minister who cannot agree to any decision arrived at by his 
colleagues resigns. With the permission of the Collective 
Governor-General, which is never refused, he can ^J? t ° nii ’ 
explain in Parliament the reasons for his resignation' 1 y 
and the Premier gives a suitable reply ; till recently every member 
of the Cabinet, who belonged to the House of Commons, in 
accepting an office to which a salary is attached, had to seek re- 
election. But this law has now been repealed. The Cabinet 
excercises as much control over legislation as does its British 
prototype. The rigidity of party discipline contribute to the 
supremacy of the Cabinet. 

53 
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VI. The House of Commons 


The Dominion Legislature consists of two chambers, namely 
the House of Commons and the Senate. The House of Common 
is elected by the people for five years, unless soone 
Duration (ji BSO iv e d. The Governor-General can dissolve i 
Parliament at any time if his ministers ask for it, or if he think 
that a crisis has arisen and there should be a general appeal to th 
constituencies. But the Governor-General seldom exercises thi 
prerogative of dissolution. He dissolves Parliament usually on th 
advice of the Cabinet. 

The House of Commons consists of about 245 members., Th 
Constitution Act of 1867 lays down that Quebec shal 
5 i JeIt» ution have the fixed number of 65 members and that ther 
shall be assigned to each of the other provinces such i 
number of members as will bear the proportion to th 
number of its population (ascertained at such census) as th 
number 65 bears to the number of the population of Quebec (s< 
ascertained). As Ontario is the most populous province, it send 
82 members. 

The Dominion Act of 1920 awards the franchise to every mal 
and female British subject, aged 21 and over, resident in Canad 
for a year and in the constituency for two months. 1 
r»nc »e j^ish Indian, Japanese and Chinese cannot enjo ( 
franchise if he or she is a naturalised subject in British Columbia 
Judges appointed by the Governor-General, the chief electors 
officer of the district, Election clerks, persons disfranchised fo 
taking recourse to corrupt and illegal practices, lunatics, inmate 
of public charitable institutions, criminal prisoners, and person 
disqualified in provincial election on racial grounds, are no 
allowed to exercise franchise. 


Twenty members, including the Speaker, form the Quorum 
The Speaker is elected in the first meeting of the House c 
Quorum Commons after a general election. The election of th 
Speaker Speaker must be approved by the Crown. In Englanc 
pm et Speaker once elected, continues to be re-electe* 

term after term till he becomes infirm. But in Canada th 
convention has grown up that the Speaker should be electe< 
alternately from among the English-speaking and the French 
speaking members. The office of the Leader of the Opposition i 
formally recognized and he draws a salary. 

Any British subject may be a candidate in a election for * 
Q<i*!i~. seat in the House of Commons. Residence in the cons 
tHmor tituency from which one seeks election is not neces 
'**** u sary. But government contractors and members o 
;pirotincial legislatures are ineligible. The Canadian House o 
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Commons contains merchants, manufacturers, farmers, a few 
labour men, doctors and lawyers ; professors seldom seek elec- 
tion. Many persons become members of Parliament with a view 
to secure a Judgeship, a Commissionership, or some other perma- 
nent and remunerative job. Members can address the House 
either in English or in French. 

At the opening of a session a speech, foreshadowing the legis- 
lation that is to be introduced during the session and describing 
the material conditions in the Dominion, is address Dcbttteon 
to the members of Parliament. The speech comes JJ| c tl £ ddfei# 
before the House of Commons on a motion made from Governor- 
the ’government benches. One of the promising young Gcnetttl 
men of the Government moves that “an address be presented to 
His Excellency, the Governor-General, offering the thanks of this 
House to His Excellency for the gracious speech which he has 
been pleased to make to both Houses of Parliament.” After the 
motion has been seconded, the Leader of the Opposition offers a 
general criticism of the policies of the government. The Premier 
gives suitable reply to it. All the leaders on the two front 
benches, as well as the back-benchers take part in the debate. 

Bills imposing any charge on the people of the Dominion or 
making any grant for the services of the Crown must originate 
in the House of Commons. The rule of Procedure Solerighto £ 
lays down that “all aids and supplies granted to His 
Majesty by the Parliament of Canada are the sole gift ° neJ 
of the House of Commons ; and all bills for granting such aids 
and supplies ought to begin with the House, as it is the undoubted 
right of the House to direct, limit and appoint in all such bills, 
the ends, purposes, considerations, conditions, limitations, and 
qualifications of such grants, which are not alterable by the 
•Senate.” Money Bills must be introduced by the ministry ; 
private members cannot introduce bills of this description. 


VII. The Senate 

The members of the Senate are nominated for life by summons 
of the Governor- General under the Great Seal of Canada. The 
Senate consists of 96 senators, namely, 24 from 
Ontario, 24 from Quebec, 10 from Nova Scotia, 10 oolpo> 
from New Brunswick, 4 from Prince Edward Island, 6 from 
Manitoba, 6 from British Columbia, 6 from Alberta and 6 from 
Saskatchewan. Each Senator must be at least 30 years of age, a 
born or naturalized British subject, and must reside in and be 
possessed of property, real or personal to the value of 4000 dollars 
within the province for which he is appointed. Marriot rightly 
observes that the Canadian Senate has never possessed either the 
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glamour of an aristocratic and hereditary chamber or the strength 
of an elected assembly, or the utility of a senate representing the 
federal as opposed to the national idea. The provinces are not 
equally represented in it, nor is the mode of appointment calcula- 
ted to secure the selection of men who would champion provincial 
rights. Nomination to the Senate goes to those who contribute 
handsomely to the Party funds or to the businessmen who are 
expected to secure special legislation for the benefit of great 
corporations. “From the first,” writes Wrong, “appointments 
to the Senate came under the full control of the mechanism of 
the party. The security of the position for life, and the freedom 
from the labours of an election, have made a Senator- 
thc a p«rty d ship a desirable crown of party service ; and to this use 

the office has been put Men who have given long 

service in the House of Commons, sometimes claim a Senatorship 
for their declining years. Other claims are from those who have 
given similar service in the party organization, or it may have 
contributed liberally to the party funds. No government, Liberal 
or Conservative, has made any serious effdrt to save the post of 
a senator as a reward for any other kind of public service, and in 
the present condition of public thought it would be quixotic to 
expect that anything but party interests should be considered.” 

Quarrels between the two Chambers are not common. On rare 
occasions a political party, defeated at a general election, lias used 
Deadlock# s ^ ren §^ * n fhe Senate to harass and thwart a new 
° C * government. The Senate is more powerful than any 
other nominated second chamber, because there is a limit to the 
number of its members. Discussion over bills between the two 
Houses is carried on by message and not by conference. 


The Senate cannot claim, either by law or by convention, a # 
fixed or any considerable number of seats in the Cabinet. ere 
have been Cabinets of which no member was of the Senate. 
Generally one or two members of the Cabinet are taken from 
the Senate. 


The Senate does not play any very important part in legislation. 
Government bills usually originate in the House of Commons ; 
p«rt played w hereas private members’ bills and bills for divorce are 
Senitc fi^f ^ ro( ^ UCC( ^ the Senate. It has already been 
stated that finance bills cannot originate in the Senate. 
The Senate only gives formal confirmation to tariff bills which 
are sent to it from the House of Commons. In the period between 
1922 and 1930 when the Senate consisted of a Conservative 
majority, it asserted the right to amend or reject money bills. The 
Senate was formed originally with the idea of providing a sort of 
judicial tribunal supervising and reviewing the legislation of the 
Qommone. These expectations have not been fulfilled. 
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VIII. The Judiciary 

There is a Supreme Court in Ottawa, having appellate, civil and 
criminal jurisdiction in and throughout Canada. The Supreme 
Court, however, does not possess any power of interpre- Different 
ting the constitution. This work is still being done by kimw J 
the Judicial Committee of the British Privy Council. our 
There are five puisne judges and one Chief Justice of the Supreme 
Court. Each province has a superior court and most of the 
provinces have county courts with limited jurisdiction. AH the 
judges in these courts are appointed by the Governor- General on 
the advice of the ministry. The judges hold office for life on good 
behaviour, and thus their independence is secured. 

Canada voluntarily accepts the Judicial Committee of the Privy 
Council as the final court of appeal. The French Canadians regard 
the Privy Council as a special guardian of minority Juri8diction 
rights. If a litigant prefers to appeal from a provincial of the Privy 
decision to the Supreme Court and not to the Judicial ^ ouncl 
Committee of the Privy Council, permission is normally refused 
to carry the case from the Supreme Court to the Privy Council 
again. Dr. Keith observes that, “even in Canada doubt has been 
widely felt regarding the desirability of the appeal in cases where 
no constitutional issue is involved. It is, in fact, impossible to 
justify the delay and expense involved in taking to the Privy 
Council cases turning merely on private law.” 


IX. Provincial Government 

The nine provinces have each a separate Parliament and 
dministration, with a Lieutenant-Governor appointed by the 
rovernor- General. The Lieutenant-Governors are 
responsible to the Governor-General, who fixes their 
salary and who can also remove them from office. 

But a Lieutenant-Governor appointed after the commencement 
of the first session of the Parliament of Canada is not removable 
within five years from his appointment except for a pause assigned, 
which is to be communicated to him in writing within one month 
after the order of his removal is made, and is to be communicated 
by message to the Senate and the House of Commons within 
one week thereafter if the Parliament is then sitting, otherwise 
within one week after the commencement of the next session of 
the Parliament. Two Lieutenant-Governors have been removed 
from office by the Dominion Government. The Lieutenant- 
Governor has to act according to the advice of the provincial 
ministry. 

As in the six of the eleven provinces in India the legislature is 
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bicameral, so in Canada two out of the nine provinces have got 
Legislature * wo -® oi;ises legislature. These two provinces are 

"* * ut * Quebec and Nova Scotia. The upper chamber is called 
Legislative Council. The members of the Legislative Councils 
are appointed nominally by the Lieutenant-Governor, but in 
reality the provincial Premier nominates them. There are twenty- 
four members in each of the two Legislative Councils. The 
provincial Legislative Assemblies consist, of different number of 
members varying from 90 in Quebec and Ontario to 48 in British 
Columbia. The relation of the Cabinet to the Legislature is 
similar to that prevailing in the Dominion Government. 

At first the Dominion Government used to exercise the power 
of disallowing laws passed by provincial legislatures rather 
frequently. But the older provinces carried their cases 
Provinces ^ le Judicial Committee of the Privy Council, which 
overthrew the decision of the Dominion Government in 
several cases. Now-a-days the Dominion Government seldom 
exercises the power of disallowance. 

X. The problem of Federal Finance in Canada 

The problem of federal finance has become most acute on 
account of the depression and the enormous rise in the expendi- 
Deficit tu re on social services. The social welfare expenses of 

financing provinces and municipalities more than doubled 
m province# k e j. ween 1913 anc ] 1921 , and doubled again between 
1921 and 1930. With a parallel rise taking place in the costs of 
education, the provinces were already finding it difficult to raise 
the necessary revenues even before the beginning of the depres- 
sion of 1929-35. When the depression broke, conditions became 
chaotic in even the strongest provinces. The Dominion, in ordej 
to keep the provinces from going bankrupt, was obliged to fescue 
them by grants representing a proportion of the provincial 
costs, and by loans for general purposes where these were neces- 
sary, Deficit financing by provinces on an unparalled scale 
became the order of the day ; revenues were deflected from the 
ordinary purposes of government to relief ; and business was 
taxed heavily. 

The provinces clamoured for grants from the ampler revenue 
sources of the Dominion. Some provinces suggested that the 
percentage relationship between the subsidies giving to 
SrovTncc/ provinces in 1807 and the total revenue of the 
Dominion should be maintained. Some put forward a 
claim for sharing the customs revenue of the Dominion. Other 
provinces demanded that the Dominion should abandon to the 
provinces certain taxes, such as that on incomes. Two alternative 
.courses seemed to have been open to the Dominion — either re- 
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allocation of sources of revenue on a uniform basis among the 
provinces or the transfer of functions from the provinces to the 
Dominion. Both these courses, however, are unacceptable. 
The adoption of the first course would vastly increase the existing 
inequalities between the provinces. Provinces with aggregations 
of surplus taxable income would have their revenues adequate to 
cover their social, educational and developmental responsiblities. 
The adoption of the second course would involve a degree of 
centralization destructive of the Canadian Federal system. 

To consider these problems in all their bearings and to suggest 
remedies, a Royal Commission on Dominion-Provincial Relations 
was appointed on August 14, 1937. The Commission XhcRoyal 
made extensive enquiries for two years and a half and Commission 
published its report in 1940. The Commission was and it"« form 
asked to “express what in their opinion, subject to the ofrefcrencc 
retention of the distribution of legislative powers, essential to a 
proper carrying out of the federal system in harmony with national 
needs and promotion of national unity, will best effect a 
balanced relationship between the financial powers and obliga- 
tions and functions of each governing body, and conduce to a 
more efficient, independent and economical discharge of govern- 
mental responsibilities in Canada.” The Commissioners were 
specially charged “to examine the constitutional allocation of 
revenue sources and governmental burdens to the Dominion and 
provincial governments, the past results of such allocation and its 
suitability to present conditions and the conditions that are likely 
to prevail in the future.” 

The Commission recommends that unemployment aid should 
be a Dominion function. It holds that since the economic 
structure of the country is now fundamentally national 
as far as opportunities for employment are concerned, ment^id 7 ’ 
it cannot be compartmentalized for the purpose of 
meeting unemployment needs. Conditions which produce un- 
employment are in no way local ; they lie in national and inter- 
national trade cycles, and to some extent in climatic cycles. 
Therefore, burdens do not fall with equal incidence on the 
different provinces ; and attempts by the provinces to cope with 
them through Dominion grants-in-aid are held to be “ a mockery 
of responsibility in public finance.” “It is fundamental to our 
recommendations,’’ says the Report, “that the residual responsi- 
bility for social welfare functions should remain with the 
provinces and that Dominion functions should be deemed 
exceptions to the general rule of provincial responsibility.” 

The Commission suggests two plans with a view to effect a 
balanced relationship between the financial powers and obligations 
aud functions of each governing body. The first Plan is the real 
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plan ; whereas the second one is only a make shift by which 
matters would remain as they are excepting that the Dominion 
Government would assume the costs of unemployment relief and 
would grant subsidies to three provinces. Under the first Plan, 
“the Federal Government takes over the entire debt of each 
province (or 40 per cent of the combined provincial and municipal 
debt), it assumes full liability for the non-interest bearing debt 
and administers the balance, subject to the annual payment by 
the province of a sum equal to the annual interest received by it 
from these sources ; it accepts complete responsibility for the 
relief and care of the unemployed employables, leaving poor relief, 
in the proper sense of that term, to the provinces (including the 
municipalities) ; it replaces the present subsidies to the provinces 
by National Adjustment Grants to enable a provincial government 
to balance its budget, after maintaining its social service at an 
average standard, provided it is established that its rate of taxa- 
tion conforms to an average Dominion level. Future borrowings 
by provinces are to be made on their own credit or through the 
Finance Commission on terms.” The Provinces are asked to 
withdraw from certain fields of taxation which the Commission 
defines as national in character. These include taxes on 
inheritances, incomes and corporations, though the Dominion 
Government is required to transfer certain percentages of collec- 
tion to the provinces. The Commission also recommends the set- 
ting up of a permanent body of experts called the Finance Com- 
mission, which will re-examine the amount of subsidies by the 
provinces every five years. The public opinion in each province is 
to be left free to apply the subsidy according to the needs of the 
province. “If the Commission’s recommendations are put into 
effect,” observes F. W. Dafoe, “the principal taxing powers will 
be returned to the hinds of the Federal Government ; the Domi- 
nion’s grants to the provinces will again be based on fiscal 
need ; the provinces will once more be assured of revenues 
adequate for their essential needs without unbalancing* the 
budget ; and the main burden of the country’s finances will again 
rest upon the Dominion.” 



CHAPTER XXVI 

THE COMMONWEALTH OF AUSTRALIA 

I. The Country and its Constitution 

The Commonwealth of Australia, consisting of six colonies of 
New South Wales, Victoria, Queensland, South Australia, 
Western Australia and Tasmania, was proclaimed on January 1, 
1901. The administration of Papua was transferred to 
the Commonwealth in 1900 and the Antarctic territories p a m P o??he 
have been placed under it in 1933. Australia is a big 
country, consisting of nearly 30 lakh square miles ; 
but it is very sparsely populated. There are only 223 persons 
per 100 square miles and the total population is only six and a 
half million. Geographically the Australian communities consist 
of two entities : — (1) a continental mass in the east and south- 
east, containing a very wide range of resources and (2) the insular 
areas of Tasmania and Western Australia, which have to depend 
on production of agricultural commodities. The two areas are 
separated from each other by an arid region. 

The motive which impelled the leaders of Australian communi- 
ties to form a federation was to “achieve increased national honour 
and added national dignity”. Asquith welcomed the 
establishment of the Commonwealth in the House of kdllltiol* 
Commons as “A whole which we believe is destined to 
be greater than the sum of its component parts, and which, 
without draining them of any of their life, will give to them in 
Teir corporate unity, a freedom of development, a scale of 
interests, a dignity of stature, which, alone and separated, they 
could tiever command”. It was urged that the federation would 
provide effective defence of Australia, adequate protection 
against the immigration of coloured people, safeguard Australian 
interests in the Pacific, and promote trade and industries by 
removing the customs barriers between the colonies. 

The leaders of the six colonies desired to set up a new political 
community, organized in the main on the British model, with a 
bicameral Parliament, responsible government on the Compari#on 
Cabinet system, and a Supreme Court of Appeal to 
interpret the new constitution, and to take the place in Coastitu* 
Australia of the Privy Council. They have succeeded tion 
in their task to a remarkable degree. There are, of course, a few 
points of difference between the English Constitution and the 
Constitution of the Commonwealth of Australia. The English 
Constitution is largely an unwritten one, while the Constitution of 

54 



426 


POLITICAL SCIENCE AND GOVERNMENT 


Amendment 
of the 
Constitu- 
tion 


the Commonwealth is a written one. The former is unitary in 
character and the latter is federal by nature. The English Consti- 
tution is flexible and the Australian Constitution is rigid by nature. 

The Constitution of Commonwealth can be altered by the 
Commonwealth Parliament by absolute majorities and by a 
referendum at which the alteration must be approved by a 
majority of voters and a majority of States. No altera- 
tion, however, can be made diminishing the proportion- 
ate representation of any state in either House of 
Parliament or the minimum number of representatives 
of a state in the House of Representatives or increasing, dimi- 
nishing or otherwise altering the limits of the state, unless the 
majority of the electors voting in the State approve the proposed 
law Efforts to introduce great changes in the relation of the 
States and the Commonwealth by referendum have usually been 
defeated at the polls. No less than twelve proposals were 
negatived, in four different appeals to the country, between 1911 
and 1920. In 1929 a very important change, however, has 
been introduced bv the insertion of Section 105A into the Consti- 
tution. This Section empowers the Commonwealth to make 
agreements with the States with respect to state debts, including 
the taking-over and conversion thereof, and including future 
public borrowing, both by Commonwealth and States. It em- 
powers the Commonwealth Parliament to make laws for the car- 
rying out by the parties thereto of any such agreement ; and it 
makes such agreements binding on the parties, when validated by 
the relevant Parliaments, notwithstanding anything contained in 
Commonwealth or State constitutions or in any Commonwealth or 
State law, until altered by agreement between the parties thereto. 

The question of a revision of the Constitution involving imperial 
legislation is still unsolved. When Western Australia demanded 
the right of secession in 1934-85 the Joint Committee of the 
Imperial Parliament reported against even receiving the petition. 

The life of the Commonwealth Parliament is limited to three 
Other points .V ears only as against the five years’ duration of the 
withBtogmh Parliament. The Speaker of the British 

Constitu* House of Commons does not identify himself with 
m any party ; but the same aloofness of the Speaker is 

not noticeable in the Commonwealth. 

II. The Executive 

The Executive power, vested in the King, is nominally exercised 
Tht by the Governor-General, who is appointed by the King 
kb e advice of the Commonwealth Government. He 
> is thus a nominee of the Government in office. The 
Tio^General s functions have been reduced almost to those 



THE COMMONWEALTH PARLIAMENT 


427 


of a “rubber-stamp” and his connection with the political side 
of Government has become purely formal. He must be guided in 
his attitude towards ministers by the same principles as that of 
the British King towards his Cabinet. 

The real executive authority is exercised by the Cabinet, which 
consists of the Prime Minister and ten other ministers. The 
Prime Minister at present holds the portfolios of the 
Minister of Information and Minister for the co- *Jg inet 
ordination of Defence. The other members of the 
Cabinet are (1) the Minister for the Navy and Minister for 
Commerce ; (2) Postmaster-General and Minister of Health ; 
(3) Minister for External Affairs and Industry ; (4) Minister for 
the Army ; (5) Minister for Air ; ((}) Minister for the Interior ; 
(7) Treasurer ; (8) Minister for Trade and Customs ; (9) Vice- 
President of Executive Council ; (10) Attorney-General. 


A minister must be either a member of the Federal Parliament 
or must get himself elected to it within three months of his 
appointment. The Prime Minister receives a salary _ . . 

f r Position and 

of 14000 per annum. The salary of other ministers is salary °f 
not at all high, as the total amount of the Cabinet nisterB 
Fund, divided among them all, is only .£16939 per year. 

The Prime Minister selects his own colleagues ; but in the 
Labour Party the practice has developed of giving the Influencc 
caucus, and not the Prime Minister, the right to choose of the 
ministers. This practice lias given rise to the problem ar y 
of divided loyalties. 

The Cabinet system in Australia is as much criticised as it is 
in England. Some critics assert that the Cabinet is extraordinarily 
vacillating and dilatory. King O’ Malley asserted that Problcms 
ministers were supposed to be “rubber stamps” in regarding 
fhe hands of officials. It has also been argued that the tion of the 
Cabinet “is little more than a meeting of departmental Cab,net 
chiefs, content to approve what permanent officials insist must 
be done, thereby enslaving both Cabinet and Parliament in the 
grip of a powerful and highly efficient bureaucracy”. Political 
thinkers in Australia want a machinery for the working of the 
Cabinet system which will, at one and the same time, provide the 
conservative influence of the official and the vigorous detachment 
of the energetic Prime Minister, 

III. The Commonwealth Parliament 


Legislative power is vested in a Federal Parliament consisting 
of a Senate and a House of Representatives. There 
must be a session of Parliament at least once every year. £oui£° 
The Senate oonaists of 36 senators, six being elected from 
each of the six original states. The term of a member of Senate 
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is six years, but as a rule the Senate is renewed to the extent of 
one-half every three years. Each state is a single electorate for 
voting purposes. The franchise for the Senate is the same as in 
the House of Representatives. 

The House of Representatives consists, as nearly as may be, 
of twice as many members as there are senators, the number 
_ . chosen in the several States being in proportion to 

ttanofjhe population as shown by the latest census. The present 
Reprcfaen- number of members is 76. The House continues for 
t*t three years from the date of its first meeting, unless 

sooner dissolved. A voter must be either a natural bom subject 
of the king, or have been for five years a naturalised subject 
under a law of the United Kingdom or of a State of the Common- 
wealth. Universal adult (male and female) suffrage has been 
established in the Commonwealth. 

The Senate cannot originate or amend money bills. Dis- 
agreement between the two Houses may result in dissolution of 
the Senate ; if the disagreement continues even after 
s?n*te the meeting of the newly elected Senate, a joint sitting 
of the two Houses is held. The strength of the 
Upper Chamber being half of that of the House of Represen- 
tatives, the opinion of the latter is bound to prevail. The 
position of the Senate is, thus, very much inferior to that of the 
House of Representatives. 

IV. Judiciary 

The judicial power of the Commonwealth is vested in a federal 
Supreme Court, called the High Court of Australia. It consists 
of a Chief Justice and five Justices, appointed by the 
Governor-GeneraHn-Council. The judges hold office 
during good behaviour. The High Court has origina 
jurisdiction in all matters arising under treaties, between States 
of the Commonwealth, or affecting representatives of othei 
countries, as well as in other matters as empowered by the 
Parliament. It may also hear and determine appeals fron 
judgments of its own Justices exercising original jurisdiction 
and from judgments of any other Federal Court, or of tin 
Supreme Court of any State. As a rule no appeal lies to th< 
Privy Council from the decision of the High Court regarding th( 
limits inter se of the constitutional powers of the Commonwoaltl: 
and those of any State or States or regarding the limits inter 
of the constitutional powers of any two or more States 
SSoSi lvy ^he High Court certifies that the case shoulc 

be determined by the King-in-Coancil, then appea 
may be made to the Privy Council. But the High Court or 
principle refuses such certificates. 
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V. Relation between the Commonwealth and the States 

The Commonwealth of Australia has followed the model of 
the U. S. A. in the distribution of powers between the Federal 
Government and the States. The States did not give 
up their full right to legislate at Federation. They gave Sjofthe* 
to the Commonwealth certain specific and well-defined 
powers, reserving for themselves the residue of the 
powers, then remaining. The Governors of the States are 
appointed by the Imperial Government and they are in no sense 
subordinate to the Governor-General. The Commonwealth 
Government cannot disallow the laws passed by the State legis- 
latures. But when the Commonwealth exercises its power over 
subjects of concurrent jurisdiction, the States must obey the 
Federal Government 

The Commonwealth has powers over commerce, shipping, 
finance, banking, currency, etc., defence, external affairs, 
postal, telegraph End like services, census and statistics, ^ubjlcta 
weights and measures, copyright, railways, conciliation 
and arbitration in industrial disputes extending beyond the limits 
of any one State. 

The States have got equality of status in the Commonwealth. 
The equality of representation in the Senate is a recog- 
nition of this equality. Moreover, the Commonwealth ltau\ it7 ° * 
is prohibited from granting any preferential treatment 
to any state by any law regarding revenue, trade or commerce. 

At the time of the inauguration of the federation it was 
provided that the customs and excise, the two chief sources of 
i revenue of the States, should be taken over by the Financial 
Commonwealth, which was to return to the States, g^jons of 
£hms not less than three-quarters of the revenue wSSth°£nd 
derivefl from these sources, during the first ten years. theStflte< 
In 1910, the Commonwealth Parliament passed the Surplus 
Revenue Act, which provided for a payment to the States of 
25 shillings per head of population in lieu of the three-quarters 
of the revenue from customs and excise. This also was found 
unsatisfactory. In 1927, the inclusion of Section 105A in the 
constitution empowered the Commonwealth to make agreements 
with the States with respect to the public debts of the States, 
including : (a) the taking over of such debts by the Common- 
wealth ; (b) their management ; (c) the payment of interest and 
the provision and management of sinking funds in respect of 
them ; (d) their consolidation, renewal, conversion and redemp- 
tion ; (e) the indemnification of the Commonwealth by ; the 
States in respect of debts taken over by the Commonwealth ; 
(f) borrowing by Governments. - ' - 



430 


POLITICAL SCIENCE AND GOVERNMENT 


According to this Section the Financial Agreement Validatior 
Act of 1923 was passed. The Agreement provides : (a) “Tha: 
there shall be a Loan Council, consisting of one representative o 
the Commonwealth Government and one representative of eaot 
State, the Commonwealth representative having two votes anc 
a casting vote and each State representative one vote, (b) Thai 
the Commonwealth and each State is to submit to the Loar 
Council from time to time a loan programme for each financial 
year ; and that the Loan Council is to decide how much of the 
total amount can be borrowed at reasonable rates and conditions, 
and may, by unanimous decision, allocate that sum amongst the 
various Governments, or, in default of such an unanimous decision, 
the sum available is to be apportioned between the Governments 
according to the formula prescribed in the Agreement, (c) That 
the Commonwealth takes over the gross public debts of the 
States existing on the 30th June, 1927, and the amounts 
borrowed since then ; and undertake as between itself and the 
States all liabilities of the States to the bond-holders. (d) 
That the Commonwealth will continue to allow to each State 
the amounts of the per capita contributions which were 
being made in 1927 towards State revenues, and that such 
contribution will be credited against the interest payable on the 
State debts taken over by the Commonwealth ; that the Common- 
wealth will make certain contributions towards the sinking funds 
in respect of those State debts ; and that the States will pay to 
the Commonwealth the balance of interest and sinking fund 
payments required after crediting the Commonwealth contribu- 
tions. (e) That as a general rule, all future borrowings, whether 
for the Commonwealth or the States, are to be arranged by the 
Commonwealth under the direction of the Loan Council, are to 
be covered by the issue of Commonwealth securities, are to be 
subject to maximum limits as to interest, brokerage, discounts* 
and other charges fixed by the Loan Council, and are ^io be 
restricted in amount in each year to the amounts which the Loan 
Council determines to be available at reasonable rates.” 

VI. Party system in Australia 

The Labour Party is the most highly organised political party 
in the Commonwealth. In 1905, the Party adopted as its objectives 
(a) “The cultivation of an Australian sentiment, based upon the 
maintenance of racial purity and the development in Australia 
of an enlightened and self-reliant community ; (b) The securing 
of the full results of their industry to all producers by the collec-r 
tive ownership of monopolies, and the extension of the indus- 
trial and economic functions of the State/ and municipality.” 
But the Labour Party had always been divided within itself, 
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because it gathered into its ranks a number of conflicting groups 
of people, such as tariff reformers, land nationalizes, small 
farmers, socialists and internationalists. 

At the commencement of the Federation there were three 
parties — the Free-traders, Protectionists and a small group of 
Labour men. In 1909, the Free-traders and Protectionists 
joined hands and formed the Liberal Party. In 1917, members 
of the Liberal Party coalesced with those members of the Labour 
Party, who were in favour of conscription and formed the 
National Party. “From the very nature,” says Mr. P. R. Hall, 
“of the composition of the present party opposed to the official 
Labour Party, there have been continually two conflicting 
sections, the old Liberals, who naturally leaned towards the 
doctrine of Laissez-faire, and the development of private enter- 
prise, and the Labour men who had been brought up in the 
opposite school, and had never shed their beliefs in the need for 
State ownership or State Control of private ownership.” 



CHAPTER XXVII 

CONSTITUTION OF THE UNION OF SOUTH AFRICA 

I. The Constitution 


The Union of South Africa is constituted under the South 
African Act, 1909, passed by the British Parliament. Under the 
component * erms °f ^ at Act self-governing colonies of the 
put* of the Cape of Good Hope, Natal, the Transvaal and the 
nioa Orange River Colony (called the Orange Free State) 

were united on May 31, 1910, in a legislative union under one 
Government. The total area of the Union is 472550 square 
miles and it has 19 lakhs of European and 65 lakhs of non- 
European population. 

The Union Parliament is competent to change the constitution, 
though the South African Act, 1909, imposed certain restrictions 
Amendment on constitutional changes. These restrictions have be- 
of the come mostly obsolete. The Union Parliament being 

ccmsti u ion nQ i on g er subject to the restrictions of the Colonial 
Laws Validity Act, has got as much right to change the consti- 
tution of the Union by simple legislative procedure, as the 
British Parliament has in the case of changing the constitution 
of Great Britain. 


,In 1934, the Union Parliament passed an Act called the 
Status of Union Act, 1934, by which among other 
Union Act changes the Statute of Westminster has been imple- 
mented for the Union The most important provi- 
sion of the Act is in Section 4, which provides that “the. 
Executive Government of the Union in regard to any aspect of 
its domestic or external affairs is vested in the King, acting 
Right to on a ^ v ' ce °f k* s Ministers of State for the Union 
•ecedefrom and may be administered by his Majesty in person or 
te up re by a Governor-General as his representative.” After 
the passing of the Act, General Hartzog declared that South 
Africa was so free and independent that she could select the 
King of the Belgians as her King. The implication of the clause 
lies in the fact that it takes away all check on the powers of 
the Ministry which has the support of Parliament for the time 
being. The Ministry can, under the Status of Union Act, (1) 
“sweep away the Gape Franchise which under the Status measure 
ceases to be effectively safeguarded in any way, (2) abolish the 
provinces, (3) extend the duration of Parliament, thus depriving 
Ahe electorate of the power of control of its representatives, and 
?j(4) declare the secession of the Union from the Empire.” 
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(Dr. Keith’s letter in the Natal Mercury, 16th April, 1934). Dr. 
Keith further observes that “no such unfettered authority exists 
in any part of the Commonwealth and the new constitution 
thus differs essentially from the British Constitution”. But it 
may be pointed out that fundamental principles of the British 
Constitution may be changed by a ministry, having a stable 
majority in the House of Commons. For the king’s veto power 
has fallen into disuse and the Parliament Act of 1911 has made 
the opposition of the House of Lords ineffective in case a reform 
is persistently demanded by the House of Commons. 

The Status of Union Act has brought about a fundamental 
distinction between the position of Canada and Australia on the 
one 'hand and the Union of South Africa on the other. The 
former Dominions have no legal power to declare neutrality or 
secession, whereas the Union has the legal power now. 

If Britain is at war Canada and Australia are also at 
war ipso facto. The Union, however, can declare 
neutrality and may sell goods to the nation vTtth whom 
Great Britain is at war. Such a declaration of neutrality might 
prove most damaging to British schemes of naval operations, 
for the British Fleet cannot use Simonstown as a base without 
violation of that neutrality. On the declaration of the present 
War (1939), General Hartzog advocated a policy of neutrality ; but 
he was outvoted in the legislature and resigned. The Union 
has declared war against Germany, thus making common cause 
with Great Britain. 


II. Relation between the Union and the Provinces 

The Union of South Africa differs fundamentally from the 
federal arrangements of Canada. The provinces of Canada enjoy 
considerable power free from the interference of the Dominion 
Government. But the provinces of the Union are entirely subject 
to the Union Government. The cause of this differ- 
ence in the status of the provinces of the two Domi- Government 
nions is that there is federalism in Canada, but unitary Affic« th 
Government in the Union of South Africa. The 
Governor-General in Council of the Union appoints an Adminis- 
trator who is the head of the provincial executive. The Adminis- 
trator exercises a definite control over provincial finance ; for no 
appropriation, whether of money raised by provincial taxation or 
of Union grants, can be made, save on his recommendation to 
the Council. The Administrator must act with a Committee of 
four persons appointed by proportional representation. He pre- 
sides over the meeting of the Committee. These facts show that 
the provincial Administrator has real power, and itt not a figure-. 
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head like the Lieutenant-Governor of a Canadian Province 
but the Administrator is much more dependent on the Union 
Government than the Lieutenant-Governor is on the Dominion 
Government. 

The Provinces of the Union have authority to deal with local 
matters such as provincial finance, primary education, charity, 
municipal institutions, local works, roads and bridges, 
or, of markets, fish and game, and penalties for breaches of 
provinces j awa re8 p ec ting such subjects. The provinces may have 
also Jurisdiction in other matters which, in the opinion of the 
Union Government, are of merely local or private nature in the 
province, or in respect of which Parliament may delegate the 
power of legislation. 

The general power of direct taxation conceded to the Provinces 
in 1909 has been taken away in 1921. The provinces have been 
, given the right to levy hospital and education fees, and 

taxation 0 * licence fees for dog, sporting, motor, flower-picking and 
game licences. They are also empowered to raise 
auction dues, taxes on vehicles, amusements, betting, personal 
income and company receipts on defined conditions, the owner- 
ship of immovable property and to impose licence 
from thV dues on the right to import non-Union goods for sale. 
Government Besides these, the provinces receive subsidies from 
the Union. 

On the passing of the Status of Union Act the provinces 
became anxious for their very existence. Hence the Act of 1909 
The resent was amen d e d iu 1934 to provide that no alteration in 
•tatue of provincial boundaries or abolition of any Council or 
province* abridgment of its power should be carried out except 
on the petition of the Council. But the Union Ministry was of 
opinion that this Act has no binding force 'except as r 
expression of what was considered desirable as a constiW 1 ''" 
doctrine. 


III. The Union Executive 

The Status of Union Act has made the Governor-General a 
mere figure-head. The Governor-General has, indeed, the right 
to dismiss Ministers, but such a right is meaningless 
Gener.” as a safeguard. He is a nominee of the Ministry, and 
Mr. De Valera has established in the Irish Free State 
in 1933 the right of the Ministry to remove from office the 
Governor-General who is not desirable. 

Tint Cabinet consists of eleven members besides the Prime 
cibtaat Minister. The Cabinet has powers and responsibilities 
. equal to those of the British Cabinet. 
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IV. The Union Legislature 

The Union Parliament; consists of the King,, a Senate and a 
House,' of Assembly. The Senate consists of forty members, of 
whom 32 are elected (eight for each province) and eight The Seaate 
are nominated by the Governor-General. Of these * “* e 
eight, four are selected mainly for their acquaintance with the 
reasonable wants and wishes of the non-European races. Each 
Senator must be a British subject of European descent, at least 30 
years of age, qualified as a voter in one of the provinces and 
resident'for five years within the Union. Moreover, an elected 
senator must be a registered owner of property of the value of 
£500 clear. The provincial representatives in the Senate are 
elected by the members of the provincial Councils and the 
provincial representatives in the Assembly sitting together. The 
term of office of an elected senator is ten years ; but the Senate 
may be dissolved within 120 days of the Assembly. Nominated 
senators vacate office on a change of Prime Minister. 

According to the redistribution scheme of 1934, the Assembly 
has 150 members, of whom 61 are elected by the Cape, 16 by 
Natal, 57 by the Transvaal, and 16 by the Orange Eree State. 
Suffrage has been conceded to females above 21 years The 
of age in 1930. An Act of 1931 has extended the LejwUtjve 
franchise to all males of European, or White extraction "* m y 
over the age of 21, thus removing the property and wage quali- 
fications existing in the Cape and Natal provinces. In the 
Transvaal and Orange Free State non-Europeans have no vote ; 
in Natal the African natives and British Indians are debarred 
from voting, and in the Cape educational and property qualifica- 
tions are required of non-Europeans. There must be a session 
of Parliament every year. Members of the Assembly are returned 
by single-member constituencies. The Assembly continues for five 
years Arorn the date of its first meeting unless sooner dissolved. 

The Senate has no financial initiative, except as regards the 
imposition or appropriation of fines or penalties. It may not 
amend any Bill so as to increase any proposed charges 
or burden on the people, nor any Bill so far as it imposes 
taxation, or appropriate revenue or moneys fbr the 
service of the Government. It can reject measures which it 
cannot amend. If a Bill is passed in the Assembly in two suc- 
cessive sessions, and rejected twice by the Senate, the Governor- 
General may convene a joint sitting, when the Bill may be passed 
if approved by a majority of the total number of members of both 
Houses. If, however, the Bill deals with the appropriation of 
revenue or moneys for the public service, the joint j t , w „ knt3s 
sitting may be held in the same session as the rejec- 
tion. The weakness and inferiority of the Senate is apparent 
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from the fact that it has only 40 members, while the Assembly 
has 150 members and thus in a joint sitting the Senate will have 
very little influence. 


V. Judiciary 

The Union has a Supreme Court, which consists of an Appel- 
late Division with a chief justice and four judges of appeal. In 
each province there is a Provincial Division of the Supreme 
Court. The judges appointed since 1912 hold office till 
Ccmrt'and they attain the age of 70 years. No judge can be 
Cou«» c, “' removed from office except by resolution of Parliament. 

The Common Law of the Union is the Roman Dutch 
Law. The decisions of the Appellate Division of the Supreme 
Court are final save in so far as an appeal may be permitted by 
special leave to the King in Council. But the Judicial Committee 
does not encourage such appeals. 

VI. The Native Problem in the Union 

The framework of African society has been shattered by the 
conquest of European peoples. The Bantus have a fine legacy of 
co-operative tribal traditions ; and the task of the Western 
settlers is to build anew the social structure of the natives on an 
assimilation of this legacy with the elements of western culture. 

The policy hitherto followed by the Union Government 
th* probnm has been one of segregation in native Reserves. “What 
in its crudest form does this policy of segregation 
mean ?” asked Jan Hofuioyr in his book, “South Africa” 
(Modern World Series, 1930). “Nothing more than the exclusion 
of the native from the white man’s lift, wave in ho far as he i 
necessary for ministration to the white man’s needs, the setting 
aside for his occupation of land so inadequate that dire necessity 
will drive him out to labour for tho white man, the refusal to 
regard him as other than a means to an end, or effectively to 
discourage his development as an end in itself.” Such a policy 
is producing unrest among the natives. The problem may assume 
formidable dimensions in view of the fact that the interests of 
five million Bantu natives has been made subordinate to those of 
less than a third of that number of Europeans. 



CHAPTER XXVIII 

THE CONSTITUTION OF EIRE (IRELAND) 

I. A Free Sovereign State 

The position of the Irish Free State within the British Empire 
was defined by the Treaty of December, 1921. Article I of the 
Treaty declared that “Ireland shall have the same constitutional 
status in the community of nations known as the 
British Empire, as the Dominion of Canada, the fh^Free 
Commonwealth of Australia, Dominion of New Zea- up to 
land and the Union of South Africa, with a Parliament 
having powers to make laws for the peace, order, and good 
government of Ireland, and an executive responsible to that 
Parliament, and shall be styled and known as the Irish Free 
State”. The old Constitution of the Irish Free State asserted 
that the State forms part of the British Commonwealth of 
Nations. 

On June 14, 1937, a new Constitution was approved by the 
Irish Parliament and enacted by the people by means of a plebis- 
cite on July 1 , 1937. The Constitution came into operation 
on December 29, 1937. The Constitution declares 
that Ireland is a sovereign, independent democratic oAcfirencc 
state. It affirms the inalienable, indefeasible and 
sovereign right of the Irish nation to choose its own 
form of government, to determine its relations with other nations 
and to develop its life, political, economic and cultural in 
accordance with its ovn genius and tradition. The significance 
of the omission of all references to the British Crown in the 
Constitution is that the Government of the Eire will conoludo 
treaties with foreign powers and make diplomatic- appointments. 
It may romain neutral even when the British Government is at 
war with foreign power. It has actually remained neutral 
up till niw in the present War (May 1941). The Irish 
Parliament alone is authorised to declare war, though the Irish 
Government may take measures to meet attack pending the 
assembling of the Parliament. The Government is furthor 
empowered to make treaties which do not involve a charge on 
public funds. 

The preamble to the new Constitution leaves no doubt as to 
the Sovereignty of the Irish State. It reads as follows ; “In the 
name of the most Holy Trinity from whom is all Full 
authority and to whom as our final end all actions both 
of men and states must be referred, we, the people of the 0 * r< 
Eire, humbly acknowledging all our obligations to our Divine 
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Lord Jesus Christ, who sustained our fathers through centuries 
of trial gratefully remembering their heroic and unremitting 
struggle to regain the rightful independence of nation and seeking 
to promote the common good with due observance of prudence, 
justice and charity, so that the dignity and freedom of the 
individual may bo assured, true social order attained, the unity of 
our country restored, and concord established with other nations, 
do hereby adopt, enact and give to ourselves this constitution.” 


- It should be noted that this is not a sudden move on the part of 
De Valera, who has always advocated a complete break with 
England. He held that the British connection was fatal to the 
spirit of Ireland, because the Irish are Catholic and agricultural, 
whereas the English profess materialism and 
logi'cti industrialism. The British subjects are already classed 


consequence 
of De 
Valera's 
policy 


as aliens in the Irish Free State, though they are 
relieved of the disabilities of aliens by order of the 
Executive Council. He refused to take the oath to the 


King, forced the resignation of the Governor- General and secured 
the -appointment of a retired village grocer in his stead. In 
December, 193(5, on Edward VIII’s abdication he showed the 


unmistakable trend of his policy by passing an Act which abolish- 
ed the post of Governor-General and omitted to mention the King 
in the Constitution. 


II. The Executive 

The GoVernor-Gcneral is substituted by a President, directly 
elected by popular vote for a term of seven years. He is the 
head of the executive and the titular Gommander-in- 
Pmidcnt Chief. Being elected by ILe people directly he is in 
a position to exercise enormous influence. He is 
assisted, but not controlled by a new kind of Privy Council, in 
which there are rival political leaders, judges, and other distin- 
guished .citizens. The President has no right to dismiss a 
Ministry which commands the support of the Dail (Ghamber of 
Deputies or Lower House) but he may refuse a dissolutiou to a 
Prime Minister who has ceased to command a majority in the 
Dail. He is endowed with Powers to safeguard the 
Constitution. He may refer to the Supreme Court 
any bill which he deems repugnant to the Constitution 
wd if it reports that the bill is unconstitutional, he is required to 
bin signature to the measure. If a majority of the Senate 
ittd ft thin of the Dail request him to refuse assent to a bill of 
rational importance, he may refer it to a referendum or 
gehtraj ejection. 

Phils, it Will be seen that the Irish President is far mote 
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powerful than the French President, though his powers fall far 
short of those of the President of the U. 8. A. The fulition 
Prime Minister is not responsible to him, but he may p}la t tk “ 
be a rival in popular esteem to the Prime Minister. Minitut 

The Prime Min ls ter, like his British prototype selects, and 
controls his colleagues. He can advise the President to dissolve 
the Dail regardless of the advice of other ministers, 
so long as he is able to maintain * his parliamentary SuK” 
majority. If he fails to advise the President to summon SuJJ5; ter 
the Dail, the latter might convene it. In case the 
Prime Minister refuse to resign even when he is defeated, the 
President shall dismiss him. 

III. The Legislature 

4 The Irish Parliament consists of two Houses, viz., a House 
of Representatives called Dail Eireann, and a Senate, consisting 
of sixty members. Of these sixty members of the Senate, the 
Prime Minister nominates eleven, six are elected by the univer- 
sities, and the remaining 43 are elected from five panels of 
candidates established on a vocational basis, representing the 
following public services and interests : (1) National Language 

and Culture, Literature, Art, Education and such other 
professional interests ; (2) Agriculture and allied 
interests, and Fisheries ; (3) Labour, whether orga- 
nised or unorganised ; (4) Industry and Commerce including 
banking, finance, accountancy, engineering and architecture ; (5) 
Public administration and social service, including voluntary 
social activities. The Senate can exercise a suspensive veto for 
1 ninety days only over bills passed by the Lower Chamber. It does 
not control the executive, which is responsible to the Dail only. 
The Dail Eireann, consisting at present of 138 members, is 
elected by adult suffrage by a system of proportional representa- 
tion. It is the real depository of power. 


IV. The Constitution 

The Constitution can be amended within a period of three 
years after the President has taken up office, by ordinary process 
of law-making, but any proposal which the President 
considers important will be referred to the people in 
Referendum. After the first three years no amend- { { j foffi ***** 
ment of the Constitution can be effected except with 
the approval of the people given at a Referendum. 

A very important feature of the proposed Constitution is that 
which makes it applicable to all Ireland whenever territorial 
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reintegration is achieved. It thereby empowers the .Govemmen! 

and Parliament of Eire to exercise jurisdiction ovei 
PjMitjon of the whole of “national territory”, including Ulster. 

“Happily there is clear intimation,” observes* Prof. 
A. B. Keith, “that there is no intention to make use of the right, 
but the assertion of the claim, coupled with the omission oi 
acceptance of membership of the British Commonwealth, must 
be justly resented by Northern Ireland.” 
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foreign powers, but if a treaty affects the area of France or of her 
dependencies he must secure the approval of the legislature. 

All these powers, except those of merely ceremonial nature are 
exercised by or through his ministers, by one of whom evevy one 
of his acts must be counter-signed. In this respect his 
position is similar to that of the English King . He 
is personally irresponsible and not legally removable by 
a vote of the Chambers, though they can make it difficult for 
him to retain the office. But the Chamber of Deputies can 
accuse him of high treason, in which case he would be tried by 
the Senate , and, if convicted, would he deprived of his office. Thr 
Ministers are responsible for executive acts to the Chambers and 
not to the President . The President is t hus ‘a co n stitutional king 
for seven years. * ’ 

Some writers hold that the President is the prisoner of the 
Ministry and of Parliament. But in view of the important func- 
tions performed by him, it is going too far to take such Utility % 
a view of his position. He personifies the unity of the tb« » 
state. Like the English King he advises the ministers re * *" * 
on all important public affairs. Like the king again, he refrains 
from attending the cabinet meetings ; but unlike the king, th< 
President attends the meetings of the Council of Ministers twici 
or thrice a weak. Ho can thus in directly influence th e Govern 
meat. though his vote is not counted for final decis ion. He deS' 
ignates the Prime Minister out of the leaders of a dozen politica 
groups in Parliament, when a cabinet is overthrown, worn the 
foundation o f the Third Be public to its downfall in 1940. thi 
average lifiToTthe French Cabinet has been , only t en months 
This gives considerable scopo for the personal intervention of tilt 
President. Much depends on his personal likes and dislikes 
« \Vhon a new President is elected, the old ca bi net resigns to give 
him an opportunity of nominating a Cabinet^ of his own choice 
But he does not usually choose a person as Premier, who has m 
chance of securing a workable majority in Parliament. 

^he Atucrican president is directly elected by the people, whili 
io French President is elected by the Legislature. This diffe 
rence in the method of appointment largely explains ' 

why the former is so strong, and the latter so weak. 

President of the U. S. A. is independent of the f°?h’.* red 1 
Legislature and able to resist it, while the French 
President has very little power to oppose the French tfgwg, 
legislature. The Ministers in the U. S. A. are the 
servants of the President of the U. S. A. ; while the Ministers ii 

e, viThere is no Jivini 


France are responsible to the Legislature 
funcfionmv: ,t wrote Sir Henry Maine. 


niDcMo na 

piliabll position than a French President. 
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JFra a cfi r oicn cd and governed constitutional kmtf. accordiim 
' to M Thieis. reigns bul does Dot govern . The ISeudeni oL the 
I United governs, hut does not reig n It has been reseived 

for the President of the French Repub lic neither to reign. nor To 
govern ' v *)Bat according to Rarthon, the Fiench President is not a 
“ phantom king without a ciown lie can make his influence lelt 
by means ot active advice The Ministers usually consider In > 
advice with the gieatisfc attention and te&pect because ot hi ^ 

position and expei lence The German Pre sident under the) 

Weimar Constitution was elected lor seven years by the vote of? 
the people [I > could, however, be removed fiom office by tlul 
vote ol the pcuiplo on a motion ot the Reichstag passed by a; 
two thuds’ ma|ont\ ^ 


ill The French Ministry ” 


I’he Pu sub nl ol th^l^pubbtt^jyhe titul ar head ot the Kxe en - 
nui hjj^d is tht Pnnic. Minister, wha is _aLo the 
be side nt of the ( ounu I jul Ministers Tin theory, a 
Minister need uot be a member eithei ol the Chamber 
of Depulif'j 01 of tlie Senate, but in practice, Ministers 
are usualR taken fioni the ranks of Deputies and 
ffamibtry Senators) Tbit Minister > ol War and Marine have 
itteri been chosen Tiom among geneials and admirals, who aienot 
members ot the Legisl itme Jn England there arc three ditteicut 


live, but the 


btffci onct 
«Ueen thr 
'English 
VMinisiry 
nd the 


I reach 

Mu 


giados ol salary for M unste r b ut m France £vcry_ Miniate 1 
draws an animal sal ary ol IbO^GOO fra ncs, p lus an allowan ce ol 
TT^OTfO francs forythc maintenance _ol their official automobile 
th at is, in a ll Mjout Rs^ 1 10 0 pci month Though the salary is 
the same, >et the position ind impoitance ot all Ministers aic not 
ecjual The Prune Ministei emovs thp lugnsf* imount o! powei 
below lnm is the Minister of Justice, who acts also as Vice-* 
President ol the Council ol Ministers and President d5 the 
Council ot State and ol the Tribunal of Conflicts. The Ministers 


of Foreign Affairs, of the Inter 101 and Finance are next in impor- 
tance The Minister 5 of Education, War, Marine and Agriculture 
are also important because they have large patronage in then 
hands The portfolios of Commerce, Labour, and Public Health 
are of lesser impoitance There maj be some minister j without 
portfolio. There is no fixed limit to the number of ministers As 
in the case of the Provinces in India the number depends on the 
necessity ot satisfying different gLoups Thus, Tardieu appointed 
28 members to his Cabinet m November, 1929, against the 
18 "members m the preceding Rnand Government An individual 
minister m France is much mure pow erful _ thafeji turn lstei^JP 
8 f the Tfmie Miniate?* A mmistci 

rtrrrt 4- i- L. ^ 'Pi _ W AT ' V * k il 
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peculiarity of the French^ Ministry is that after the fall of a J 
Cabinet, ministers belong in g to it take office i n _the_ succeedin g ! 
C abinet. j When th e Daladier .Cabinet felf in October MO 
SarraUL a minister of this Cabin et formed ..a new Government^ : 
of 18 ministers with twelve, min i sters of the Daladier C abmetj j 
On the resignation of a Ministry a general election does not) 
follow. If France were involved in the turmoil of a general- 
election everytime a Cabinet fell, Democracy would have long 
since broken down there. ^ 

In England the Minis try i s responsib le to the Hous e of 
Commons only ; it Toes not resijgn_ __on _an_ .adverse vote oriihe 
Hous e of Lords., B ut in France t he Senat e can reverse a Ministry 
as it did the B ourg eois Ministry in 1 890 , Briand Ministry 
jTenoF Ministry i n i 9 TiirSTeil IVI inistry in I93Q, Laval 
Ministry in 1932, andTSlum Ministry in 193_7_jmd again in J 938. 

In recent years a number of Under- Secretaries have been 
appointed to assist the ministers. The . Under- 
secretaries cannot countersign a Presidential act ; secretaries 
nor are they entitled to attend all Cabinet meetings. 

, But they arc responsible to the Legislature. In 1930 Tardieu 
appointed as many as fifteen Under-Secretaries. 

A formal distinction is made in Franco- bettvectl the Council 
of Ministers and Cabinet Council. When the ministers 
meet formally as the Council of Ministers, the President 
of the Republic acts as Chairman of the Council, 
though he cannot vote. The ministers may also 
meet informally without the President of the Republic, in 
which case they are said to meet as the Cabinet Council. The 
President of the Council of Ministers, who is invariably the 
Prime Minister, presides over the Cabinet Council, Cabinet 

^ CouncilJC observed a French Minister humorpusly/ “is a place 
wh e ijp you may smoke ; the Council ofJYIinisters is a place where 
you may not smoke. ” j 'Tit#' Cabinet is unknown to law, while 
the Council of Ministers is a body recognised by law. Finer 
points out that the Council of Ministers deliberates on policy and 
is national in character ; while the C abinet deliberates on tactics 
and ^par liamentary in character.^ TJ*tf members Council 

oFTilinisters are ex-offi e i o me inbers^of the Couhcil of which 

is the highest judicial tribunal in Frtece ^fof lhe trial of 
administrative casesy (Tj^e Council exercis e r, the functions of the 
President of the ReproHc in case of Ins death, resignation or 
incapacity for action until the National Assembly can meet an? 
g leet his successor . 

act of the President is countersigned by the Minister 
with whose department the act is concerned. The Constitution, 
iurther lays down that u the Mjpisters shall be collectively 
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respons ibly tn Jth& Chambe rs for the generaLpolicy of the 
Rcsponsibi- Gtoverr^ent and indiYidiially .for their, persona l 

' Ministers " ac * s -” But ministers joining a Cabinet do not 
Ministers ^SpJidiate their life-long doctrines ; hence there is very 

little of homogeneity in the CabinetNO yiner opines that political 
practice has virtu ally del eted the words 'collectively responsible^ 
from the Constitution. In three different ways the responsibility of 
ministers to both the Houses of the Legislature is enforced.VFirst, 
questions are asked in the Chamber of Deputies concerning the 
action of a minister with his previous consent. Questions may 
be asked orally, from the floor, and when they are answered by a 
minister, the 'Deputy asking the question has the right to reply ; 
but no further debate is allowed. Questions may also be asked in 
writing, in which case the answer inust be published in the 
Journal Official within eight days. ^Secondly, In terpellation ^ may 
be addressed to a minister. An Interpellation differs from the 
ordinary question in that it gives cause for a general debate, in 
which everyone has the right to participate. If a member wants 
to address an Interpellation he must apply in writing to the 
President of his Chamber stating the substance of his Interpella- 
tion. The President reads the demand to the Chamber, after 
which the minister concerned gives a reply. Then the House 
decides' upon the date when the Interpellation \\hll be discussed. 

‘ The discussion is closed by a vote known as OrdreduJour (Order 
of the day), in which the House expresses its confidence or no- 
confidence in the Government. If the Chamber passes an Ordre 
du Jour of no-confidence, the Government is forced to resign. 
This is the normal and frequdfit procedure by which French 
Ministers fall from power A l) 5rnirdly, each Chamber may appoint 
its investigating Committees with the object of collecting infor- 
mation regarding the action of a ministry, Such Committees 
have been granted the powers appertaining to investigating* 
magistrates by a law of 1914. 


The French Prime Minister presides over the Cabinet Council, 
holds the Ministry together, tries to manage the Legislature as 
C Position of best he can, and makes great efforts to remain his 
jprc»ier ch P°P u l ar ^y m the country. His task is mnqb jnaw 
i c ibfficqlt than that, of the English Prime Minister, 

becaU S^he is neveE sure of the support nf jha Groups yGiiqh 
GhiftYf to help hun The French Premier has to attend 

international conferences too. He can at any time act in place 
of 036 of his ministers. In recent years a tendency to relieve 
the Prime Minister of the charge of any particular department 
hie bfiffc noticeable. Thus, Poincare in 1928, Doumergue and 
Blanritin in 1984, Blum in 1986-87, and Chautemps in 1937-88 
$ul Jtofc hold any portfolio. 
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JN . Causes of Ministerial Instability in France 


Ministries in France, arp. 
foundati on of the Republic. 


notoriously unstable. 


Since the 

XISILIMQL 


Short-lived 

Ministries 


France h as had onfi.handred.and five different Cabinets r 
Thus, the average life of a Cabinet has been less than 
seven months. The longest Min istry was that of 
Waldeck-Roussean \v;Ech^Tasted "for two. year s, ele ven months ' 
m d eleve n days (June 22, 1899 to June 3, 1902). The shortest 
^inijtxy.waClh at of C ami 1 Te~TIR 0 whi ch las ted^ 

‘or t wenty-four hour£. The causes which contribute to the 
nstability of a Ministry in France are mainly five 4rnamely/ 
Dowerlessness of the Cabinet to dissolve Parliament ; the exis- 

3 : 


ience oTaT mul tiplicity of gr oups ; The prevalence 
, i oil ; Te s pon s i b i 1 i t y of^ the C ab inet to both the 


*rcat p owers of theCommission s. ’ 

/la Englan d jgyhen the C abinet feels 


thair 


lnterpellai- i 
Houses ; and 


.'Jommons does not 
;lie dissolntioxL-of.. 


th e 

represent the Nation, it may 
■Ilia.- Hon.se._a.nd order 


Hoasa._£)l 

bring about'; 


gene ral 


Cabinet has 


the Republic can no power 


1 Acral to dissolve ' 
1G 8 ai the Chamber 


diction* In France the President of 
lissolve the Chamber, before the expiry of its 
;orm, only with the consent of the Senate. But the 
mly instance of dissolution is to be found in 1877 when Marshall 
MaoMahon dissolved the Chamber in the hope that the new 
ilections would be more conservative. [ A dissolution is generally 
■egarded as a Coup d ' eta t ; hence no other President has exer- 
iised this^power, nor has the Senate ever again given consent to 
t. As the Government of the day is deprived of the weapon of 
appealing to the country from the factious' opposition of the 
Jhamber, real political power is thrown into the hands of any 
[roup, which might at any time hold the balance of power. 

^The" multiple party system in France prevents the growth of a 
ingle party which can command a majority, in the Legislature, 
he formation of diverse groups is promoted by the EvUs<rf 
act that the Cabinet has no power to compel a group the Group V 
o choose between loyalty to it and a general election. 8y “ cm 
f fifteen or twenty members f orm themselves into a group, they 
at T become theVr biter of the fa te QFGovernment, The^ Cabinet " 
ries to secure" the adhesio n groups as possible. 

Ivery Government is a combination m which principle plays 
ery little part. ^“Minifi faT<g . not fasiiag gn y strength 

ahind them,” states Jules Roche, ‘Idesirm^lo live, seeing them- 
dves aLthe mercy of the Chamber of Dep uties.mev er dare to be 
lemse lves/to defend what they think it most just, and fight 
hat "they believe to be bad and flan gamaa* They try above all 
LibliJx a favour of the But they ca^mot live long 
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by sacrificing principles to political exigency . As soon as the 
Government makes a concession to one Group, other Groups 
become greedy and if the Cabinet tries to satisfy them, others 
become estranged from it. Besides its declared adversaries, the 
Government has to face attacks of those of its supporters who 
have the ambition of becoming ministers in the next Government. 
(By desertion they tlxein way into th e incoming 

Cabinet . A French Cabinet is_ generally formed b y resh n ffl i ng 
.the out-going Cab inet ITTmL i'aciL ,is_ mainly responsible lor the , 
loose party, discipline m Fran ce/ 

y^fiterpellations are so ingeniously and surreptitiously put that 
ffthe minister to whose department they may relate is often dis- 
» credited. They are not restricted to Fridays on 

tionI PclIa ’ matters of confidence in the Government. The Cabinet 
* cannot control the time of discussion. It goes out of 

office whenever a vote of no-confidence is passed as the result of 
an Interpellation. 

The Chamber of Deputies arrogates to itself the right of inter- 
fering not only with the general policy but also with the minute 
esponsibi details of administration. As the ministers have no 
m y to both stable majority to support them, they are often put to 
tu* Houses g rea j. ^advantage. Besides this, the Senate also 
enforces its authority on the working of the Cabinet in various 
ways. Thus, between double responsibilities, the ininstry is often 
discredited and eventually ousted. 

N/fte practice of appointing Commissions with ex-ministers and 
experienced Deputies and Senators as members and investing 
them with large powers also contribute to the instabi- 
misiionT* bty of a Ministry in France. ('They weaken th e 
Ministers /' observes Finer, ' 'because they are powerful 
rivals and the Chamb ersIoc^Jp theni for guidance, whereas^ in. 
.England, the,,- sources of inspiration ar e purely Ministerial, ilore- 
OYer ihay-ara £he JQeputigs and Senators o rganized as continu ous 
guilds, and they always act as^prosecuting att orneys and nroles- 
Jgi onaTdeTen si ve so cietie s, tow ards Minist ers/' ] They are entitled 
to call for any information from the departments and are thus 
able to prepare the ground for the defeat of Ministers. 


The Senate 


The Senate is the Upper House of the French Legislature. 
Before the Great War it consisted of 800 members, elected in the 
86 Departments (districts) of France, in Algeria, in the territory 
c& Belfbrt and in the colonies by Electoral Colleges. To this have 
iieen added after the War 14 members for Al^e-Lprraine , 
Senators in all.. The Senators are elected by an 
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Electoral College in each Department or Colony meeting 
at the capital of the Department or Colony. The Numbcr 
Electoral College consists of (a) the Deputies of the modi of’ 
Department ; (b) the members of the General Council termer and 
of the Department ; (c) the members of the Arrondisse- Senatots 
inent (sub-divisions) Councils within each Department and (d) the 
delegates of the Communes within each Department. Communes 
having population between 500 and 1500 are allowed to send 
I delegate to the Electoral College. The larger Communes are re- 
presented by a large number of delegates, those having 00,000 and 
above send '24 delegates, while Paris sends 30 delegates. As the 
Cotumftines number 30,000 they have got the preponderent voice 
in the election of Senators. No one can be a Senator unless he 
is a French citizen of at least forty years of age and enjoys civil 
and political rights..' As the mode of election is indirect and the 
age qualification is high, most Senators are recruited from among 
sedate local politicians. Senators are elected for a nine-year term. 
Elections to the Senate take place every three years, one third of 
the Senate body being elected at a time. 

^The legislative powers of the Senate are equal to those of the 
Chamber of Deputies except as regards the financial bills. The 
Senate is more conservative by temperament than the 
Chamber of Deputies. It performs the function of th^SSat# 
resisting hasty legislation admirably well. Bills usually 
originate in the Lower Chamber, though there is no 
definite law about it. The Chamber of Deputies, however, has no 
power to compel the Senate to discuss a bill. If the Senate does 
not like a particular bill, it will simply bury the bill in silence. It 
lias very often sent the bills, passed by the Lower House “into 
no man's land of a Commission whence, the only despatch 
concerning them, is missing.” 


jJheJ method of settling quarrels between the two Houses as 
provided in the Constitution is not at all satisfactory. M r 
A conference between two Commissions, one appoint- t J^ l r ”^ ce8 
(id by each House, debates together the points at issue between the 
between the two Houses but they vote separately. It twoHou8es 
this method fails to bring an agreement, nothing further can be 
done. 


. Money bills must originate in the Chamber of Deputies, _knt_ 
the Senate can amend them by way o f rejecting or raducing items 
oF taxation or appropriation Though it can reduce 
taxes or supplies, yet its power of increasing them is f i ;"* c r e ove | 
Weak. The Chamber of Deputies purposely keeps back 
the"Budget of the year till the latest possible moment, so as to 
|eave the Senate no time for consideration and amendment unless 
*t takes upon itself the responsibility of driving the Ministry — to 

57 
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a provisional levy of taxation needing to be subsequently con- 
firmed. Jjike the House of Lords th e Freq gh Senate has been 
hostile to all s chemesof ta xatiooLof ^iali stickind . 

<*The Senate now controls the administration as much as the 
Chamber of Deputies. .During the first twenty years of the 
Constitution the Senate did not attempt to drive edit a Ministry 
by a vote of no-confidence. But as has been poijfted out before, 
there have recently been many cases in which the Senate has 
dislodged Ministries from power. Most of the members of the 
Cabinet are taken from the Chamber of Deputies. But ministers 
may appear in either House to explain the policy or to answer 
questions. / % 

The Senate possesses two speciaLp.o.wers v .No di ssolu tion of, th e 
Special Chamber of Deputies before the expiry of its statutory, 
^senate ~ t erm can take place without the consent of the Senate. 

^Itjuts as a High Court of Justice when s ummoned to 
jst as such by the President for the trial of grave offences.agOiinst 
the state.* 



The Chamber of Deputies 


The Chamber of Deputies is elected by adult (21) male suffrage, 
women having no franchise m France. A person who has been 
a resident in a Commune for at least six months prior to the 
compilation of voters’ list becomes a voter in that Commune. No 
Qualifies- P r operty or educational qualification is required for a 
vSte^and voter > and no plural voting, as in England, is allowed. 
£r«f ?hi cs A Deputy must be~bT~af least 25 years of age. No 
4heHou«e mem b er families which have reigned in France can 
t c ouse become candidate for Deputyship ; nor are men in 
Active military service eligible. There is also a long list of 
civil servants who are debarred from offering themselves as candi- 
dates in the constituency in which they hold a public office. The 
chamber is elected for four years and the general election must 
take plac$ within sixty days preceding the expiry of the full 
term. B etween 191 9 and 192'LDeputies were elected in multi- 
member constituencies, but now they are elected by Scrutifi d 
Arrondissement or single-member constituencies. 


The ordinary Session of the Chamber opens on the second 
Tuesday of January and lasts upto the middle of July. There is also 
Sessions an e ^ ra ’ or dinary session from October to December. 

Parliament has also to meet two days after martial law 
is declared without any call from the executive. The President 


f P* whe \ of the Senate was re-elected the portion 

Senate was : Socialists and Communists, 17 ; Democrats of the 
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of the Republic is bound to call a session when the absolute majo- 
rity in eacli House asks for such a session. The Government also 
can cpnvene a session whenever it pleases. 

The Deputies are organised in different groups, which are 
classified into Right, Centre and Left, according to Gm 
their seating arrangement. On the first January, 11)37, in "he 
the groups were as follows : chsmber 

Right 


Independants d’ Union Republicaine ot Nationalc 
Indipendants Republicans 
Federation Republicaine de Franco 
Parti Social Francais 

Republicans Indopendants et d’ Action Socialo 

Oroupe Agraire Independant 

Group© Indopendant d’ Action Popular! e 


Centre 

Oomocratos Populaircs 

Alliance dos Republicains do Gauche et des Radicaux Independants 
Gauche Domocratique ct Radicaux Independants 

Left 

Radicaux et Radieaux-Socialistes 
Gauche Indepondante 
Union Socialists ot Republicaine 
Socialist© S. F. I. 0. 

Commuuistos 


Uu affiliated 


1 

12 

53 

8 

27 

11 

15 


13 

n 

36 

90 


113 

27 

29 

149 

72 

390 

6 


Total number of members 


616 


Tn October, 11)31), the Communist members were expelled from 
the Chamber of Deputies^ Rut in October 1945 they have. secured 
t Tic la rg est number o f seats, 153. 

The Chamber of Deputies exercises strict control over 
idministration and legislation through its committees, called 
"Bureau. The Committee can enquire into all the works of 
a Department and recommend or refuse the measures Poweri o{ 
the Department desires. Such an interference from the theChamber 
Committee necessarily reduces the authority of the 
Ministry, for its bills may be so much altered by the Committee 
that they might be quite different from what the. Ministry 
intended them to be. It exercises three functions *(1) making 
pf laws, v -$) criticism of the executive of Dep artm ents and 
(^ place men t' of Ministries. The l ast function makesu 
the ffr eiach Deputy m uch more po werful than the EnglisFM. P . ' 

It has been well said that < “three Po wers rule France — the . 
Depu ties! the Ministers and the L ocal ^Parity Com mittee/) The\ 
governing function of the Ministers needs no 
explanation. (fThe Deputies rule _ France by ex ercisi ng d°pu !?" 6 o1 
.g rea t influenoc THrougl i the Bujeju and . byf Inspiring 
fearTn tKe ”mind_ of Ministers lest they shou ld vote agains t 
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Ministry .^ fohe Loca l Committees. are like cliques consisting of 
mino r officials or ex-officia ls, shop-keepers^ lawyers^ doctors, 
teachers and journalists.) The Deputy must please the clique and 
press the Minister and fine Prefect (head of the local administra- 
tion) for granting this or that favour for the clique. The bulk of 
the people are less attached to this or that party than they are in 
English-speaking countries. Ilenoe, the clique can work for this 
or that candidate, and the successful candidate must keep the ' 
clique satisfied. I, 


.Republic 


VTho National Assembly of Prance is, in fact, the sovereign 
body. It consists of a joint meeting of the Legislature, namely, 
Functions of and Chamber of Deputies. The purpose 

>the National of holding the National Assembly which assembles in 
Assembly Versailles is to elect the President of the French 
Republic or to consider a revision or amendment of the 
Constitution. Tt is only when both the Houses individually 
agree to an amendment by an absolute majority that the National 
Assembly is summoned. The powers of this Assembly to revise 
or to amend the Constitution arc very wide excepting that 
no change of the republican form of government can be attempted. 
By this Assembly the President is elected bv an absolute majority. 
Thus it is evident that the French Legislature is the judge of 
its own actions ; while in America the Judiciary is entitled to 
consider the validity of the laws of the land.’ 


, 'JCyil. Parliamentary Procedure in France 

Parnaiuentarv procedure in France differs consider:! 


Paniamcntar y pr ocedure i [l Prance differs jcousiderabl y itom 
that of Kngland. In France the closing of a parliamentary 
session has no influence on the legislative procedure. In* 
England if the session ends before a bill has been voted all 
the preparatorv work is done over again in the new session*; but 
Peculiarities * n ^ rance hills which have not been voted before the 
0 med n ure en< ^ °i a session will be voted during the coming session, 
proce ure M oreov er^ voting by prox y is allowed in the Chamber 
,oi_-J2epiities — Those members of a group -who are present in 
th® Chamber may vote ior their absent fellow-members. Some- 
times it so happens that several Deputies vote on behalf of the 
same absent colleague, with the result that more votes are 
sometimes cast than there are members in the Chamber. But 
in case of doubt, any fifty members of the Chamber may 
demand a “Ballot at the Tribune,” by which each Deputy being 
called in alphabetical order hands his ballot personally over to one 
of the officers of the House, who drops it in the urn. To enable 
absentee members to come and vote the “Ballot at the Tribune" 
is k0pt open for one hour. On the outbreak- of the present war 
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many Deputies joined the war. Hence voting by proxy was 
introduced at all stages of legislative procedure. 

The chief peculiarity of the French system lies in the 
great power of Committees of both Houses of the Legislature. 
There are twenty great permanent Committees or Commissions 
of the Chamber of Deputies* namely, (I) Committee on 
General, Departmental and Communal Administration ; ,, 

. rT • * ■ '..V * -1, Committees 

(2) on foreign Affairs ; (8) on Agriculture ; (1) on orCommL 

Algiers, the Colonies and Protectorates ; (5) on 8S,ona 
Alsace-Lorraine ; (f>) on the Army ; (7) on Social Insurance 
and Relief ; (8) on Commerce, Industry and Commercial 

Treaties ; (9) on Accounts and Economics ; (10) on the 

Tariff ; (11) on Public Education and Fine Arts ; (12) on 
Hygiene ; (18) on Civil and Criminal Legislation ; (14) on 
Merchant Marine ; (15) on the Navy ; (10) on Mining and 
Mechanical Power ; (17) on Aeronautics ; (18) on Labour ; (19) 
cm Public Works and Means of Communication ; (20) on Finance. 
Each Co mmittee consists of forty-; four jnem ben*. There are 
Pi Committees of the Senate, each consisting of 80 m embe rs. 
The Committees are elected every year, but the same persons may 
l)o and are usually re-elected. The Government cannot necessarily 
command a majority in the 1 . Committees, because they are elected 
by the groups in proportion to their numerical importance, 
the lowest number in a group entitling it to elect members on 
each Committee being 14. Other Committees are also appointed 
as occasion demands, but they consist of 88 instead of "^4 in 
the Chamber of Deputies. Each Committee has a President and 
a reporter, who have got considerable authority. When a bill is 
proposed either by the Government or by a Private member, 
it is studied by the appropriate Committee. Such bills cannot 
■;oiue up for discussion in the Chamber until after the Committee 
las Resented a report on the matter. The Committee often 
makes substantial changes in the bill. 

N - / When a bill, having been duly proposed and considered by the 
Committee, comes before the Chamber of Deputies, and Deputy 
may ask “question prealable” that is, whether discussion . 

of the bill should not be avoided either on the ground taking 8 fawf 
that the proposed bill is unconstitutional or that it is J 

inopportune. A vote is taken on the question and if it is passed, 
the bill is dropped ; if the question is set aside, a discussion on 
the bill as a whole begins. When the discussion is closed, a vote 
is taken to determine whether the Chamber wants to discuss the 
bill section by section. If the vote is negative, the bill is rejected. 
If not, a discussion of the bill, section by section along with 
proposed amendments, is taken up. At this stage the Committee 
can withdraw any section if it perceives its fault. Then a final 
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vote is taken on the whole bill as amended. If the bill is passed, 
it is sent to the Senate, where it follows much the same procedure 
as in the Lower House. If the Senate adopts it, it is laid before 
the President of the Republic for promulgation. 

The Finance Committee is the most powerful of all the Commi- 
ttees. It can alter the various items in the budget proposed by the 
Powers of Government at its own pleasure. It can refuse some 
the Finance appropriations and add others. It considers the budget 
andpro- ec through various sub-Committees, each of which has a 
MMingfhe Reporter working under the Reporter-General. The 
budget Reporter-General presents the budget to the Chambei 
and pilots it through the House. The Finance Minister has nr 
power to move amendments to it. Thus the actual control ovei 
finance has passed to the members of the Finance Committee, 
who, however, are not effectively answerable to the public. 
“When the Ministerial 801161116,” observes Lord Bryce, “conics 
before the Chamber, the Reporter appears as a sort of second and 
rival Finance Minister, whose views may prevail against those ol 
the Cabinet. The Government of the day has little influence, 
except what it may personally and indirectly exert, upon the 
Composition of the Commissions, which may contain a majority 
of members opposed to its general financial policy, or to the view 
it takes of particular measures. The natural result is to rendei 
legislation incoherent, to make the conduct of financial policy 
unstable and confused, and to encourage extravagance, because 
Ministers cannot prevent expenditure they think needless 
A further consequence is to reduce the authority of ar 
Executive which can be over-ruled.” Unlike the British procedure 
any French Deputy can propose that new items be inserted 01 
larger sums be provided for existing items, but he must at the 
same time propose a new revenue or a corresponding increase ir 
an existing revenue. But no proposal can be made to increasf 
salary or pension of Government servants. In recent years then 
has been so much quarrel over the budget that Parliament ha. 6 

often failed to vote it in time. In order to enable th< 
“ionai finance Minister to carry on the administration 
“provisional twelfths” are voted by each House everj 
month. These sums are divided among the different branches o! 
Government by a Presidential decree. When the budget u 
finally voted, the sums already appropriated are deducted from 
the totals. The Senate cannot insert or increase items othei 
than those previously proposed by the Government in the budgei 
as it first reached the Chamber of Deputies. 

VIII. The French Judicial System 

The highest Court in France is the Cassation Court consisting 
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of three sections namely, \f) The Court of Petition,*^) Th£_ 
Civil Court and^ The_Climinal Court. Appeals 
from file lower courts are heard by this highest JS* court 
court.’ Each of the sections is under a Judge 
President. 

The lower courts may be classified broadly into two divisions 
namely, (1) The Ordinary Courts, Civil and Criminal ; and (2) the 
Administrative Courts. The lowest Ordinary Courts 
are the Courts of the Justice of the Peace, their cSSm wcr 
jurisdiction being limited to a Canton. 

The next higher court is the Court of the First Instance, It 
has jurisdiction, both Original and Appellate, over a Department 
and consists of one Judge President and two other 
Judges. The next higher court is the Court of Appeal of 
having jurisdiction over one or more Departments. In A a p n peai and 
France there is another type of court, namely, the 
Court of Assize which tries serious criminal cases. These courts 
have their sessions quarterly and try with the help of the jury. 
In addition to these courts there are also a number of 
Commercial Courts for dealing with Commercial cases, cCITr” 6 ™* 111 
The President of the French Republic appoints the 
Judges who hold office during good behaviour and are removable 
only by the Cassation Court. f 


IX. The Party System 

Recent Phase 

The party politics of post-War France is characterised by a 
greater emphasis on coalition of allied groups and a sharper 
Cleavage between the social classes. The elections of 
Noveffibe^ power a coalition known 

as the Bloc National ^h\eh represented an alliance of 
diehardsT Catholic clericals and big financial and industrial 
interests generally. Its policy was to make Germany pay for the 
damage done by the war. It considered even Clemenceau not 
stem enough against Germany. Under Millerand, Briand and 
Poincare it remained in power till 1924, when the latter’s 
efforts to invade the Ruler brought about the downfall of the 
coalition. 

^Tnew coalition, the Cartel des Gauches , composed of a group 
of moderate factions representing the small industrialist, the 
rentier, the peasant proprietor and the civil servant, 
came to power in 1924 under the leadership of Herriot. g;**^** 

It advocated a policy of peace abroad, recognised the 
Soviet Government of Russia officially and tried to avoid addi- 
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/ Union 
V Nationale 


fcional taxation. But when it attempted to raise additional taxes 
in April, 1926, the Ministry lost its majority. 

VPoincare again came to power at the head of a new coalition, 
called the Union Nationale . He was able to balance the budget 
after sixteen years and to restore the gold standard in 
i22i As the franc was fixed at one-fifth of its pre- 
War level, the rentiers were deprived of four-fifths of 
their income and the Government was relieved of four-fifths of its 
capital charges. But French industries received a great impetus 
and captured foreign markets by underselling the foreigners. The 
depression, which took place in 1929, caused heavy loss to French 
industry. The Government had to spend a vast amount on 
armaments and could not balance the budget. 

In the elections of 1932, the Union Nationale was defeated and 
c a less conservative coalition came into power under 

tiveCoaff- Herriot. The new coalition, too, failed to make up the 
non deficit in the budget because it was afraid of alienating 

its supporters by any scheme of additional taxation. The 
Stavisky scandal (financial) in which a Cabinet Minister was 
involved brought about the downfall of the Ministry/On Febniary 
6, 3934, t he French Royalists and Communists made common 
qausejn rioting in the streets of Paris. 

At this critical juncture Doumergue, an octogenarian ex-Presi- 
dent, came to the rescue of the Republic and formed a Ministry, 
called the National Concentration. Doumergue thought of calling 
/ n ti i a Constituent Assembly at Versailles with the object of 
I Concent ra- carrying reforms to prohibit the proposal of expendi- 
V ,on ture by Private members, to curtail the right of Civil 

Servants to strike, and to empower the Premier to dissolve the 
Chamber at will. But as the last proposal savoured of 
Fascism, the left wing of his Ministry revolted and he had to 
resign. * 


V- "^fter a good deal of shuffling and reshuffling of the Ministry, 
Leon Blum, the Socialist leader, was able to come to power in 
February, 1936. He got the support of a coalition of the left 
Minfotries P ar ^ es > ca ^ e( l the Popular Front. M. Blum was 

o?Bium, €s able to introduce 40 hours working day for labour in all 
cbeatemiM i n tf U8 tries, to give them 15 days’ leave with full pay in 
a year and many other amenities. On February 26, 1937, ex- 
Premier, Pierre-Etienne Flandin, made a heavy attack on Blum ; 
but Blum was able to defeat the attack by 362 to 211 votes. The 
Blum Ministry fell in July, 1937. Then the Radical-Socialist 
Chautemps formed a more conservative Government with the 
orthodox economist Bonnet as Minister of Finance. Bonnet was 
able to give business a temporary relief through a new devaluation 
the franc. On January 12. Bonnet asked Chautemps to 
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break with the Communists and to include in his Cabinet repre- 
sentatives of the Centre groups in the Chamber with a view to 
restore confidence to business. The Socialists wore unwilling to 
take this step and in consequence the Ohautomps Ministry 
resigned on January 14, 1938. Chaufceinps formed another 
Ministry almost exclusively with the Radical-Socialmts, hut it 
too had to resign on March 10, 1938. Seeing tins MmisfeviM 
crisis in Fr ance_ H jtler^ sei zed Austria. Blum now form ed a 
Ministry "with the Socialists and the Radical Socialists lie had 
asked for the co-operation of the Centre ‘but was refused. The 
Popular Front Cabinets failed to solve the financial and economic 
issues and hence there occurred now a definite turn towards moie 
Conservative policy. Daladieiy a former professor of Ili^tqn^^yho 
commanded the .support .of both the Socialists and of the Conser- 
vative groups formed a Go\ eminent on Apnl 1, \W\rjs 

Iiijuly 19 30, J agues Doriot .launched a F.is cbst p ai ty calle d the 
French. Popular. Party. Financial interests and the T , F f 
young middle-class Frenchmen were casting their eye^ p.?rty In C ‘ 
about in search of a leader who would be able to stem fnmfC 
the rising and all-powerful mass movement that constituted the 
People’s Front under Blum. Ti ny go t jfhe leader^ in Do riot, 
an ex-Communist like Mussolini, lie attained considerable 
success? TTe InYicbumed the New French Revolution, with the 
division of France into three distinct, social groups^ the worker, 
the peasant, and the middle class „ The Fascists must hi»\e been ' 
powerful in France before June, 1940, otherwise Urn tail ol^ 
France would not have been so sudden 

X, The Petain Government 

I t js _a ^cu riou s coin cidence that, the Third French Republic 
Same into ex istence., .on . the 4th September., — IK7G, when -the 
Germans had invaded and occupied... a portion of Franco ; and 
again during another. .German occupation jt came to an end on_ 
July 10, 1940. It was on the latter date that the 
ChainFer oTT^eputies and the Senate met jointly in the 
National Assembly at Vichy and adopted a single 
Article of constitutional law as follows : “The National 
Assembly grants all power to the Government of the Republic, 
under the authority and the signature of Marshal Petain, with a 
view to promulgation, through one or more acts, of a new consti- 
tution for the French State. This constitution shall guarantee 
the rights of work, family and native country. 11 This law was 
passed with the same outward adherence to the letter of the then 
existing constitution as was shown in passing the Tumbling Act 
of 1933 by the German Legislature. The Chamber of Deputies. 
consisted of 618 members and the Seriate of 314 members. As 
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an absolute majority of the total number of members is necessary 
for passing a constitutional law, at leas t 46 7 members in the joint 
s ession must vote for th e bill. As a matter of fact, 569 members 
voted, for it, 15 abstained from voting and 80 only opposed ‘it. 

having thus got the dictatorial authority Marshal Petaia issued 
a series of decrees to suspend the Constitution of 1875. On 
t 11th July, 1940, he assumed the functions of the Head 

' oF'EeCon”- of the French State ( unoccupied France only ) ; and 
187 s °” ° f suspended the constitutional provisions relating to the 
election of the President of the Republic. By another 
decree of the same date the provision relating to the meeting of 
the Senate and Chamber of Deputies every year on the, second 
Tuesday in January and keeping them in session for at least five 
months each year was repealed. Both the Chambers of Legisla- 
ture were adjourned until further order. Similarly, the right of 
the Chamber of Deputies to indict the President or the Ministers 
and the right of Senate to try them on a charge of conspiring 
against the state were abolished. 

Marshal Petain assumed full governmental powers as the Head 
of the French State by the Constitutional Act No. 2 of 11th 
July, 1940. He has power to appoin t and remov e 

i th e W He»d ot Ministers and Secret aries of State, who are responsible 
St«t« rench -tQ. him, and not to the legislative. The Legislative 
and financial powers are exercisecf by him in ministerial 
council. He commands the armed forces of the nation, receives 
ambassadors and has power to negotiate and ratify treaties. He 
has the right of pardon and amnesty. The only limitation he has 
set upon his authority is that “He shall not have pow er to de clare 
war without the preyious.assenT'oOhe^ LegisTatTve Assemblies.” 
'But as this limitation has been imposed by his own authority, 
he can, if he thinks convenient, supersede it by another,' 
decree. 


By a decree of July 12, Marshal Petain has declared that when, 
for any reason, he will be prevented from exercising the function 
Position toe Head of the State, M. Pierre Laval, Vice-Presi- 
'm p Lav«i Council of Ministers, shall automatically 

av assume it. In case Laval is also unable to discharge 
"these functions, the Council of Ministers shall, by a majority of 
seven votes, designate the Head of the State. 

The Vichy Government is supported and dominated by the 
great industrialists and businessmen. They have been able to 
occupy all the key positions in the government offices. 
Labour" 0< -If is to their interest that the government tried to 
' destroy, the solidarity of the Labour movement. The 
Government attempted to deprive the Trade Unions of all real 
power by forming mixed social committees on which the repre- 
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sentatives of workers were to serve with those of the employers 
and the technicians under the strict supervision of a Government’s 
delegate. The Trade Unions were only to deal with the profes- 
sional'interests of their members. The General Confederation of 
Workers, the French T. U. C. was dissolved in 1940. But the' 
opposition of L abour was so vehement that the Government, did 
not~dare to enforce the so-cal led Labour Chartgr. 

The force of opposition to the Vichy Government is gaining 
strength every day. The Universities, the Church and Labour 
are trying their level best to undermine the authority 0ppolition 
of the Government of Petain. Public demonstrations to the Vichy 
in honour of the Republican regime took place in many overnm£:n 
of the provincial towns of unoccupied France on May 1st, 1942. 
During the Christmas of 1948 Marshal Petain made a pathetic 
appeal to the French nation to put a stop to sabotage and dis- 
turbances. But so long as he or his Government remained slavish 
to the German people, the resistance of the French people did 
not stop. 



CHAPTER XXX 

CONSTITUTION OF SWITZERLAND 

Characteristics of the Swiss Constitution 

i< The Swiss Constitution is the most democratic of all the 
constitutions of the world. It is a Government, under which the 
principles of direct democracy haye been extensively applied 
through Initiativ e and Referendum. If, however, difference in 
1 religion and language be considered a hindrance to 
!iio s'v’i'sl democrutu: government, as it is done in India, Switzer- 
r, ; .rT,Vdi“ t,< ” 1 1s !U015 ^ unsuited for democracy. Here about 57 
per cent of the population are Protestants, nearly 
1 L per cent are Catholics and 0'5 per cent are Jews; 
71 per cent speak the German language, 21 per cent French, 
about l) per. cent Italian, and little more than 1 per cent 
Roniansch. ' In spite of these apparent handicaps of diversity of 
religion and languagi , this little country of four million people 
has worked out a system of government which in certain respects 
combines the stability of the American system with the respon- 
sibility of the Rrithh system. 

V^he Constitution of Switzerland is federal in character. It is 
a Federation of 19 (batons, each having the right to send two 
a iciicr a mcm'GefsTo flic Council of State and six half-Cantons, 

and'ngid sending one member each to that body. The half- 

Coustitution (j. ul ^ 01ls ] uvv separate Cantonal Governments. The 
Constitution is rigid m character, because the Federal 
Assembly has no power to amend the Constitution. Proposals 
for amendment may emanate either from the Federal Assembly 
or from fifty thousand voters submitting a draft of the proposed 
change to the Federal Assembly. The latter process is known'’ 
as Initiative ; but if the people initiate a proposal, the Federal 
Assembly has the right of inaking a counter-propo- 
Amendmcnt sitinn t0 t!,c Whether the amendment is 

proposed by the Federal Assembly or by the fifty 
thousand voters, it must he submitted to Referendum. It must 
secure the support of a majority of the voters as well as a major 
rity of the Cantons. Retween 1874 and 1932, the Federal 
Assembly proposed -12 amendments of which 33 have been 
accepted ; but only a few attempts at amending the Constitution 
by means (if popular Initiative have been successful. 

As the Constitution is of the rigid type, it is also a written one. 
It is twice an long as the Constitution of the U. S. A. 
bu'nitj'm* 1 a;s 111 ''fber Constitutions, conventions play an 

important part in it. The Constitution guarantees 
freedom of the pres.-, freedom of worship and equality of all 
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citizens before the eyes of law. But the Jury system is not 
mentioned in it. 

II. Structure of the Federal Constitution 

Switzerland was a Confederation up to the year 1848, when 
the present federal state came into existence. The Constitution of 
1848 as amended and modified by the important 
revision of 1874, is the basis of the present Constitution 
of Switzerland. /The distribution of powers between 
the Federal and the Cantonal Government is generally similar to 
that of the American and Australian Federations.) The Federal 
Government has control over foreign relations, declares war and 
peace, makes treaties, manages national army, owns and works 
almost all the railways, post, telegraph, copyright, currency 
and national finance, banking and customary duties, water power, 
monopoly of gunpowder and the production of alcohol ; and 
legislates upon commerce and contracts. It determines questions 
as to the meaning and construction of the Constitution including 
cases in which a Canton is alleged to have transgressed that 
instrument. In the IT. S. A. this function belongs to the 
Supreme Court. In other respects too the Swiss Federation has 
wider powers than the American Federation. Thus, it may deal 
with matters relating to private law, education and commerce, 
and administer many state monopolies. 

^The Federal Government possesses some concurrent powers 
exercisable conjointly with the Cantons, and can supervise the 
action of the Cantons in certain fields, such as , 

^industrial conditions, insurance', highways, the 
regulation of the press and education requiring the 
Cantons to provide instruction which shall be 
compulsory, unsectarian and gratuitous. When it CXerts these 
concurrent powers its statutes prevail against those of a Canton. 
The residuary power belongs to the Cantons^ 

The Federal Government consists of four authorities : — (a) the 
Legislature, viz., the National Assembly, which i$ the supreme 
representative body ; (b) the Executive, viz., the Federal Q s of 
Council, which is an administrative body of seven mem- Fed«*i 
hers ; (c) the Judiciary, viz., one Federal Tribunal ; (d) OTernn,cnt 
the people of the Confederation, which, being the final authority 
empowered to act by its direct vote, has the ultimate control 
of legislation, and through legislation of the Government as a 
whole. The people exercise their control through Initiative a nd 
Referendum. 
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Ill* The Federal Legislature 

The Federal Legislature, called the National Assembly, consists 
of two Houses — the National Council and the Council of States. 

The National Council is elected by the citizens of the Cantons 
in Cantonal districts by proportional representation. The number 
of members which a Canton would elect depends upon 
Son of the it* s population. The smallest Canton sends one member, 
Council i while Berne sends 31 members. Every adult male has 

voting power. In 1930, the term of the House has been 
extended from three to four years. Previously every 20,000 
persons used to send one member, now each 22,000 send one 
member. The total number of members is 187. Officials of the 
Cantonal Governments may offer themselves as candidates for 
seats in the National Council. 

The Council of States is the second chamber and is analogous 
to the American Senate. It consists of two members- 
o? States”^ from each full Canton, and one member from each 
half Canton chosen by each Canton according to its own 
laws. Some Cantons choose councillors for one year and some 
for three years. The salary of members is paid by the Cantons. 

The two Chambers sit together as a National Assembly for the 
election of the Federal Executive Council and of its President, 
The Vice-President, Commander-in-Chief of the Swisj- 

Nation^ Federal Army, the Chancellor of the. Federal Tribunal 

sjsem y a # n( j a i so f or determination of legal questions, and 

for granting pardons. 

In theory, the two Chambers have equal powers in legislative, 
administrative and judicial affairs. But in practice the Nationa 1 
Relation Council is more powerful than the Second Chamber. 
between 8 the the Council of States. The Swiss Constitution r$ake£ 
wo ouaes nQ provision for settling disputes between the two 
Houses ; and in fact disputes have been rare. When, however, 
such a friction occurs, it is set at rest by popular Referendum. 

The Swiss Legislature is comparatively free from party turmoils 
aud transacts its business in the most efficient way. Its scope of 
authority, however, is limited in two ways. It cannot 
M"* displace the Ministers, and in the legislative sphere 
Legislature cannot say the last word, since that belongs to the 
people. Another peculiarity of the Swiss Legislature 
is the absence of the Committee system. The Federal Council 
(the Executive) is asked to frame bills at the wishes of the people 
when they exercise the power of the Initiative or at the dictation ol 
the dominant party. Either Chamber may by resolution requesi 
the federal Executive to prepare a bill on any specified subject, 


The 

National 

Assembly 
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These bills are then discussed and enacted by the Swiss Legi- 
slature. “As the Assembly usually includes,” observes Rappard, 
“no former members and but very few members ot the Federal 
Government, its function in fact often resembles that of an 
advisory rather than that of a sovereign body. Government 
measures are seldom seriously amended and still more seldom 
rejected by the Legislature, which in this respect has always 
shown itself far more docile politically than the people at the 
polls. The success of the Referendum in Switzerland is both a 
cause and a consequence of this extreme parliamentary docility.” 

IV. The Federal Executive 

The Federal Executive consists of seven members, elected by 
the Federal Assembly for four years. Members are eligible for 
re-election. Some members have held office as long 
as thirty-two years. Each member is paid a salary of councft deraI 
about thirty-three thousand rupees a year (32000 
Swiss Francs). The members of the Federal Council cannot be 
removed within this period. One of the members is annually 
elected by the Federal Assembly to be the President of this 
Council and he bears the title of President of the Confederation. 

The Federal Council is not a Cabinet in the sense that it does 
not lead the Legislature and is not displaceable thereby. But it 
is not as independent of Legislature as the President of the 
U. S. A. \Thtf second striking feature of the Federal 
Council is that it stands outside the parties, and does 
not determine party policy. Determination of policy !^®* tive 
belongs to the Assembly, though in practice, the 
Council by it^ knowledge and experience exerts much influence 
•upon questions of general principle. In foreign affairs it has 
almdfet a free hand. ^ When the action or policy of the Federal 
Council disapproved by the Assembly, it does not mean a vote 
of censure on the Council. The Council changes its course of 
action according to the desire of the Assembly and continues in 
office. “The Swiss Federal Councillor,” observes an eminent 
writer, “is like a lawyer or an architect in that his advice is 
sought and usually heeded ; but he is not supposed to throw up 
his job in a hurry whenever his employer insists on having some- 
thing done differently .1 The Federal Council acts, indeed, as a 
body, but its members are allowed to hold and even express 
differences in opinion. \^j>-administrative department is allotted 
to each of the members of the Council and he is held particularly 
responsible for that department. The Departments are : 
(1) Foreign affairs, (2) Interior, (3) Justice and Police, 
(4) Military, (5) Finance and Customs, (6) Agriculture, 
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Commerce, Industry, (7) Posts and Railways. But the Council 
meets constantly as a sort of Cabinet for the discussion of impor- 
\ tant business. Its members appear, but do not vote, in both the 
I branches of the Legislature. When business relating* to a 
particular department is being discussed there, the member in 
charge of that department attends, answers questions and gives 
explanations anchjoins in debate. 

\-*The Federal Council Jias certain judicial duties too. As there 
are no administrative courts, the Council sits in judgment over 
the conduct of the civil servants. The Swiss Executive has got 
some outstanding merits. -First, it is a non-partisan body and 
hence can mediate between contending parties. The Radical 
Democratic Party constitutes the largest group in the National 
Council, but the Federal Council consists of four Radical Demo- 
cratic Councillors, two Catholic Conservatives, and one represen- 
tative of the Farmers’, Workers' and Middle Class Party. 
Secondly, it assures the continuity of experienced and efficient 
^then in office. The Executive Councillors are re-elected so long 
as they desire to serve. In no other democratic state has the 
Executive such a stability. As the Executive is stable, it secures 
continuity in policy. 


V. The Federal Judiciary 

The Federal Tribunal consists of twenty-four judges appointed 
by the Federal Assembly for six years. But the judges can be 
and are re-elected. The Tribunal has original juris- 
?ildge e s d diction in controversies arising between the Confedera- 
tion and Cantons ; it has also appellate jurisdiction 
in cases referred to it from Cantonal courts. Moreover, it has 
power to try cases of treason against the Confederation. It hafctf 
criminal jurisdiction, with a jury of twelve. The Federal Tribunal 
can set aside a Cantonal law on the ground that it is jn conflict 
either with the Federal Constitution or with Federal laws. It 
differs from the U. S. A. Supreme Court in the fact that it has 
110 power to declare any Federal law to be invalid. In 1928, a 
court has been set up to try cases under administrative law. 


VI. Political Parties in Switzerland 


Switzerland with her diversity of races, religions and languages 
would have been the breeding ground of large number of politic 
No utter ca * P arties > gyrating hatred and animosity towards 
tartisa* ( one another, had she been actuated by the spirit which 
****** prevails among the so-called minority communities in 
But the intense patriotism of the Swiss people has saved 
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them from such a calamity. Race, religion or language do not 
constitute the basis of any party in Switzerland. The tradition 
of the Swiss political life has been its remarkable freedom from 
party ’politics. But in recent years the influence of the Party 
system is making itself felt even in this permanently neutralised 
state. “Party Organization,” observed Munro in 1931, “has 
tightened during the past decade and professional organizers, 
known as party secretaries, have become more in evidence as 
well as busier.” In November, 1932, the Conservatives held a 
mock trial of Socialist leaders which led to rioting. The court 
held L6on Nicole, editor of the Socialist newspaper ‘ Le Travail \ 
responsible for rioting because he had incited the 
Socialists to violence. In 1933, the Canton of Geneva development 
returned M. Nicole and a Socialist majority to the °* 

Federal Assembly. The Socialists also gained control 
of the City Governments of Zurich and Lausanne. Their success 
as well as the example of the Nazis in Germany led to the 
formation of the National Socialist Confederation, which like the 
Nazis is anti-Jewish in tendency. The Socialist Party is the 
second largest in the National Council, yet it has not been able 
to elect one of its members to the Federal Executive ; nor have 
the Fascists been able to make many inroads on the Swiss 
system of Democracy. The position of the parties after the 
election held on October 27, 1935, was as follows : — 


Parties 


Council of State 

Number of Members 


Catholic Conservatives 

19 

Radical Democratic 

18 

Farmers, Workers and Middle Class 

3 

Liberal •Democratic 

2 

Social Democratic 

1 

Social Political 

1 


44 

National Council 


Radical Democratic 

48 

Social Democratic 

60 

Catholic Conservative 

42 

Farmers, Workers and Middle Class 

21 

Liberal Conservatives 

7 

Communist 

2 

Other Parties 

17 


187 


VII. The Swiss Civil Service. 


The Swiss Civil Service is recruited by competitive examina- 
tion, but in appointing persons to the more important and 
responsible poets, the Federal Council exercises its discretion, 
59 
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Permanent officials of the departments assist in the drafting of 
legislation. There are now more than fifteen thousand persons, 
that is, more than eight per cent of the whole number of persons 
gainfully employed in the country, who are public officials under 
the Federal, Cantonal and City Governments. They are organised 
under powerful Trade Unions. By a law of 1925, provision has 
been made to give higher salary to married officials than what is 
given to bachelors ; and also for granting additional allowance 
for each dependent child, in view of the alarming decrease of 
population among the higher classes in India, such a step should 
be taken in this country too. 

VIII. Direct Democracy and the Causes of its 
Success in Switzerland 

In Switzerland, provision is made for the direct participation 
of the people in the Government in three ways, namely — the 
Landsgemeinde or general meeting of the people, 
JheLandi- Initiative and Referendum. In six Cantons the people 
meet usually on the last Sunday in April in the open 
air in what is called the Landsgemeinde. Here they discuss 
public questions, arrive at important decisions, revise, if neces- 
sary, the Cantonal Constitution, enact ordinary laws, impose 
taxes and exercise effective control over the Cantonal Executive 
Commission. They carry on these important businesses with dig- 
nity, decorum and order. “At the present time,” observes Prof. 
Brooks, “it is generally conceded that the Landsgemeinde will be 
prepetuated indefinitely in the six democratic Cantons of 
Switzerland as the most natural, most vital and most beautiful 
embodiment of Democracy.” In the other Cantons, though the 4 
people do not meet in Town-meeting, yet they can make their 
influence decisive through the institutions of Referendum and 
Initiative. Eleven Cantons have adopted the obligatory Referen- 
dum for all ordinary laws ; and all the Cantons excepting one 
have the Initiative for ordinary legislation. 

r In Federal Government, Referendum is obligatory on all cons- 
titutional amendments. If thirty thousand voters request in a 

, . petition within ninety days after the passing of an 

■ad ordinary law, that the law should be referred to the 

nitiativ* people, Referendum has to be invoked in that case. 
But the Constitution provides that the Referendum can only be 
applied to laws add resolutions of general application and which 
are not of an urgent character. This clause haa been interpreted 
as j|keluding( treaties, the budget, and grants-in-aid for local 
iWMWeoients. In 1928, however, a Convention, signed by the 
Sw|g8 Government relative to the free-zone dispute with France, 
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was referred to the people, who rejected it by a large majority. 
It has already been pointed out that 50,000 voters by petition can 
initiate an amendment to Federal Constitution, but surprisingly 
enough there is no Initiative on ordinary laws in the Federal 
Authority. Between 1874 and 1932, 90'4 per cent of the Federal 
laws and decrees have come into effect without a referendum ; it 
is only on forty laws out of four hundred and fifteen that 
the Referendum was asked. Of these forty, the people and the 
Cantons rejected twenty-six and accepted fourteen. The propor- 
tion actually voting has risen from 51(3 per cent between 1911 
and 1920 to 60‘7 per cent between 1921 and 1931. It is usually 
found that the laws which seek to impose any new financial 
burden, or seek to infringe the rights <6ver private property are 
usually overthrown, irrespective of their merits. Thus, in 1931, a 
law for state old-age insurance was rejected, though it was 
unanimously adopted by the Lower House ; in 1922, a socialist 
proposal for capital levy was also rejected ; in 192(3, the people 
similarly rejected a proposal for a government wheat monopoly. 
Bonjour claims that Referendum “i« the surest method of disco- 
vering the wishes of the people— an excellent barometer of the 
political atmosphere” ; that lift' compels the legislator to conform 
with the aspirations of the people,” and that' ii rt'puta au end to 
acute conflicts between people and governments, and provides 
one of the safest barriers there can be against revolutionary 
agitation.” Finer, however, thinks that the voters are ill-fitted by 
their education and their selfish instincts to pronounce impartial 
and sound judgment on complex issucSSiDf legislation ; and that 
the country would be better off, if the voters “learn to choose 
■some one whom on the grounds of honesty, capacity and conso- 
nance with their general point of view and interests they can 
trust.” Bfit it cannot be denied that the Referendum stimulates 
patriotism and inspires a sense of responsibility in the citizens, jit/ 
iffords an excellent arena for political education. ^It'btings the 
governing class in close contact with the masses, on whom 
ests the final authority. The people feel that they are really 
sovereign. 

A number of factors has contributed to the success of direct 
lemocracy in Switzerland. 'First, the country is permanently 
neutralised by International Law ; hence, it is free 
'rom the complications arising out of anJactive foreign SS“V “ f f 
policy. Secondly, the Swiss people ai* remarkably ^» 0 ‘ c „ cy 
frugal and simple. They do not like extravagance on 
the part of the government. They exercise their power with 
moderation. .-Thirdly, as Switzerland is a small country, it is 
possible to refer many issues to popular vote. The general 
education of citizens enables them to give sound decision in a 
'uajority of cases. The Swiss schools impart excellent civic 
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training. 'The peculiar character of the Executive also contributes 
• to the success of democratic governments in Switzerland. But the 
ultimate cause of the success of democracy in Switzerland is to 
be sought rather in the good sense of the Swiss people than in 
any extraneous constitutional arrangement. A people inclined to 
take extreme views in matters relating to principles and policy of 
government would find the Swiss system unworkable. 



CHAPTER XXXI 

THE CONSTITUTION OF THE U. S. A. 

VT? Its Character 


The constitution of theJTni ted States of Am erica is ba sed on 
the principle of checks and. balances. This scheme of (tovernment 
was fratnpcT Th"'£Ke ” 1 ast quarter of the eighteenth Princ)p , e< 
century under the influence of certain doctrines and ot th* 
beliefs and hopes and apprehensions. The principles Const,t “ tion 
from which the authprs of the first constitution set out were four 
in numbei% viz.^T? to secure the absolute sovereignty of the 
people .Njg) to recognise' complete equality among citizen s, <1# tp 
protect the people against usurpation or misuse of authority by 
their officials , and (AT to protect the rights of the states against 
the encroachment of the central or federal authority. 

h^tfTere was intense and bitter jealousy between the thirteen 
'''colonies, who formed the original members of the confederation. 


The Declaration of Independence asserted : “These 0rJ(joof 
united colonies are, and of right ought to be, free and theConsti- 
mdependent states.” The Confederation was formed tut,on 
in 1781, but no central authority having an effective will of its 
own was created. The States attached so much importance to 


their individual independence that they were afraid to grant to 
anv central authority an executive power which might ultimately 
deprive them of all their rights But this system could last only 
for eight years. Ip U&L the States met in a Convention at 
Philadelphia and drew np a Constitution which set up a Central 
Government. The preamble of the Constitution explains the 
reasiJns for taking this step : “We, the people of the United 
States, in order to form a more perfect union, establish justice, 


insure domestic tranquillity, provide for the common defence, 
promote the general welfare, secure the Blessings of Liberty to 
ourselves and our posterity, do ordain and establish this Constitu- 
tion for the United States of America.” This Constitution came 


into force in 178£L . 

The American Constitution Jr federal one, by which the 
National or Federal Governments vested only with a delegated 
authority. “The delegation of powers to the National * 
Federal Government,” observes. Sir Maurice Amos in 1 


his recent work on the American Constitution (1938), g e 0 v««««u 
“is to be regarded not as a concession made by the , 
several states, but as coming from the people of the United States 
at large- Tbs* is to say, that the sovereignty of the United States 
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and the sovereignties of the individual States are derived inde- 
pendently from the same source. And if it be true that the line 
of demarcation between the sovereignty of the Federal Govern- 
ment and that of the forty-eight StatePis to* be regarded as sc 
traced that whatever powers the Constitution has not given, 
either expressly or by implication, to the Union, are reserved tc 
the States, that is not because the States have any primacy over 
the Union, but because the common creator of both, the people, 
has so willed it.*' The Constitution contains three lists_of powers, 
namely, a list of what the Congress can dtp , a list of what the 
Congress canno t do, an d a list of what the States qannnt ji n. 
CThe Congress is given power to lay and collect taxes, duties, 
.hjyjorts and excises, to pay the debts and provide for the com- 
TOon defence and general welfare of the United States ; to borrow 
money on the credit of the United States ; to declare war to raise 
and support armies and to maintain a navy ; to regulate commerce 
with foreign nations and among the several States ; to establish 
a uniform rule of naturalization ; to make all needful rules and 
regulations respecting the territory or other property belonging to 
the United States, to legislate for the national capital, the city of 
Washington, and the district of Columbia in which it is situated, 
and “to make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers.” \JThe second list 
provides that the Congress may not suspend the privilege of the 
writ of ‘habeas corpus,’ ‘unless when in cases of rebellion or inva- 
sion the public safety may require it’ ; it may pass no bill of 
attainder or ex-post facto law ; and it may give no preference ‘by 
any regulation of commerce or revenue to the ports of one State 
over those of another.’ The original Constitution provided that 
no direct tax “shall be laid, unless in proportion to the census or 
enumeration” ; but the Kith Amendment of JL9J3 virtually 
repealed it by providing that “the Congress shall* have power to’ 
lay and collect taxes on incomes, from whatever source derived, 
without apportionment among the several States, and without 
regrafd to any census or enumeration. 

N/The first ten amendments of the Constitution guarantee com- 
plete equality among the citizens and protect them against abuse 

Guarantee P ower their officials. These amendments 
rffoS&Jduai guarantee religious toleration, the rights of free speech, 
r * iht# freedom of the press, freedom of assembly and petition ; 
prohibit unresonable searches and general warrants and depriva- 
of life, liberty or property without due process of law ; and 
guarantee trial by Jury in criminal prosecution and in civil suits 
Law. 

^ are. e n tering i afo any ..4 reity » 
° r ; coining money, emitting bilk at ctadifr 

imU antthiner But $oto and silver com a fc&mfar win 
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payment of debt ; passing any bill of attainder or any law 
impairing the obligation of contracts) The 13th 
Amendment prohibited slavery, the 14th the making °* 
of any law which may abridge the privileges or 
immunities of citizens, the 15th prohibited the denial of the 
franchise on account of ‘race’, colour, or previous condition 
of servitude, and the 19th prohibited making of any law denying 
the right of women to franchise. The States can make laws on 
any other subject, thus allowing them to have major share in all 
the business of legislation and execution of laws The subjects 
reserved to the States include the whole law of real and personal 
property, the law of contract and of tort, commercial law, the 
law of trusts, family law, the greater part of administrative law 
relating to such subjects as labour conditions, factory laws, child 
labour, public health, public morals, education, and the law 
relating to the organization, power and procedure of the Courts. 
But the recent tendency in American Government is to attempt 
at uniformity with regard to laws relating to conditions of labour, 
commercial law, marriage and divorce. 

L/T he sec ond characteristic of the American Constitution is that 
it is" not only a written but also a rigid one. It is impossible 
for the Federal authority alone to change or amend 
it. Amendments maj be proposed in either of two conVutution 
ways ; either by a two-thirds vote of both Houses of 
Congress ; or bv a Convention cal l ed toget h er on the application 
o f the legislatures of two thirds of the States . An amendmen t 
pronosed in one or other of these ways has to be ratified by the 



legislatures of, oi* by Conventions in three-fo urths of the States. 
Buf the Constitution has grown in course of time by means of 
Justoms and usage, judicial and administrative decisions and 
formal legislation. 

V/Thtf third characteristic is the power of the Federal Court to 
decide on the legality of laws passed by the Congress. The 

Supreme Court is independent of both the Legislature. ^ 

ana the Executive and it holds the Constitution to be of»h« 
the supreme law of the United Stated In 148 years .San. 
from 1789 to 1937, sixty-four Acts of the Congress out 
of a total of approximately 58000, have been declared 
unconstitutional by the Supreme Court. According to Burgess the 
permanent existence of republican government depends upon this 
power of the Judiciary more than on anything else, because, 




mem : and 


the domain of individual liberty id protec 


M.ht'M i>M>K 



absolutism and then ini 


But the judicial supremacy reduces the power of the Congress 
and makes it a non-sovereign law-making body; * According to 
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some publicists the Congress is in a perpetual Btage of non-age 
and the American people are bound by a testament made by their 
forefathers. But Sir Maurice Amos op ines that the National 
Government ought to be compared not to an infant, an alie,n or 
a married woman, but to an agent, to whom certain authorities 
have been delegated by the sovereign people. The present genera- 
tion may change the arrangement made by their forefathers, 
hence it is wrong to say that the people are bound by the testa- 
ment of the latter. Another evil arising out of the judicial 
supremacy is that political questions are not discussed on theii 
intrinsic merits, but on their conformity to the Constitution or 
otherwise. Moreover, in recent years the Supreme Court has set 
aside many laws relating to the New Deal of President Roosevelt. 
It has, therefore, been charged with partisan spirit or with stiff, 
unyielding conservatism 

1 Checks and Balances in the Constitution 


lie fathers of the American Constitution entertained a lively 


suspicion of the officers of the Government and also of Democracy. 
To guard against the usurpation of powers by any one organ of 
Government, they not only made the Constitution supreme, but 
also provided a number of checks and balances. These checks and 
balances were devised to secure the sovereignty of the 
Const* "ution * P eo P 1 e - The following are the checks and balances 
provided in the Constitution of the U. S. A. : — Under 
the influence of Montesquieu’s theory of separation of powers, the 
functions of Government have been divided into the Legislative, 
Executive and Judicial departments. Each department has been 
made independent of others. The two branches of the Legisla- 
ture, the Senate and the House of Representives are balanced 
against one another. The Cungire&s is limited by the veto of the^ 
Executive. The Executive is limited by the right of the f^enate 
to disapprove the public service appointments and disallow the 
treaties made by the President. The Judiciary/ as the inter- 
preter of the Constitution, has the function of declaring void 
any action of the other departments of Government which trans- 
gressed the will of people as set forth in the Constitution. The 
Federal authority as a whole is set up against the State Govern- 
ment. -The State Government is balanced by the Local Govern- 
ment Behind all the organs of Government— Federal, State 
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VflL Changes in the Spirit of the Constitution 

The circumstances under which the original Constitution was 
drawn. up have radically changed and along with the change in 
circumstances, a change in the spirit of the Consticu- Territory 
tion has been necessary. The original Constitution and 
was framed to suit a territory of which only about populatlon 

100.000 square miles were inhabited by a little over 2,000,000 
white people. At present the United States covers an area of 

2.974.000 square miles and has a population of 130 millions. 

The framers of the Constitution wanted to keep the depart- 
ments rigidly separated from one another. But growth of the 
party system, which they could not foresee, has brought Influcnceof 
the Executive and the Legislature in closer relation the party 
with each other. “I t is from the non-legal party ayatem 
machinery that the legal machinery of government derives 
its motive power 7 * Without the party machine and organiza- 
tion it would have been very difficult to work out the 
Constitution. Another significant change is the entrusting of 
power greater than what the Constitution intended to do to the 
President. President Roosevelt and President Wilson frequently 
addressed the Congress in person and pressed it to deal with 
matters they deemed urgent. The nation has put great trust in 
President Roosevelt. u 

Then again the states have grown less jealous of the Federal 
authority than before. This is evidenced by the Sixteenth 
Amendment which gives to Congress the power of 
levying and collecting taxes on incomes derived from powTrof* 
any source. By the application of the theory of 
implied power the Federal authority is now extending 
its sphere of activity, especially in matters of trade and transport, 
ft must be clearly understood that these changes have been 
introtluced, not by formal amendments to the Constitution, but 
by custom and Convention. Convention has changed the mode 
of electing the President. The framers of the Constitution intended 
that the President should be elected, not by the citizens directly 
but indirectly by the electors, who were expected to exercise 
independent judgment. But the enforcement of .party discipline 
bas made the electors mere party-agents, who are bound to vote 
for the nominee of the party. 

( Kjy. The President 

The e xecutive pe^er is vested in the President of the United 
States of America, lie is assisted b y the Vice-P re siden t. P1 
No person "except & Rktural-born citizen ls^eligibie to of the 
jeoffic S of Pmfrtetft : ne i ther is &ny person eligible jo rc ” 
ihaEoBS 5£jjT has not attained the ag e of tbirty-hve^ years . and 

60 , 1 '7" V ’ 
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votes of the States is necessary for a choice. These provisions 
were made to keep the election free from direct popular influence. 

But this intention has been foiled. Long before" the 
efictSon^ election, party managers try to find out the man who is 
* likely to win the election, who is likely to be pliable 
in the matter of policy and appointments, and to be efficient 
i h government. Well-known men have many enemies, so ‘dark 
horses’ are preferred. Once the managers are able to find out 
the men of their choice, they try to meek the publics and the 
politicians familiar with their characters and careers. Then, in 
June, that, is, five months before the election of Presidential 


electors, the Party Conventions meet to adopt candidates foi 
Presidency and Vice-Presidency. Each Party holds a Convention 
which is described as “a howling, screaming, demented mob oi 
partially or wholly intoxicated men and women numbering ove* 
2,000, meeting to listen to speeches, to yell whenever their 
‘favourite son’ or his gang of friends are mentioned, to bellow 
defiance when an opponent is praised.” But the political wire if 
pulled behind the Conventions by powerful bosses, who “trade 
policies, ambassadorships, Cabinet posts and State appointments 
for votes.” The electors are elected on the Tuesday next aftei 
the first Monday in November every four year and they elecl 
the President and the Vice-President on second Monday ir 
January following. But these two steps have become merelj 
formal, because when the voters in each state elect electors, thej 
know for which President and Vice-President the latter are going 
to vote. The candidate who is adopted for the post of Presidenl 
is not usually consulted before the party adopts a programme 
and no body expects the successful candidate to adhere to it 
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Consuls., He appoi nts tba members of his. P^ hinpt ^who are 
respo nsible to Jiim and not to the Congrps^. He rnav convene t he 
CongresTtlTs^ecial session and when the two Houses are unable 
tcT agree upon a date, he may adjourn the Congress. He cannot 
ivia.k^ la ws, and he cannot even take part in the talks in tbe 
Congress, as the British Prime Mi nisters ca nT~T>ut h e h a s the 
poweTto vekLaJ asL His veto, however, mav be overridden, if 
both the Houses repassThe Bill, each by a two-thirds majority. 


A ll sorts of im p ortant talks are performed by the President . He 1 
must keep Congress informed of the state of the union . He 
must receive foreig rLAinbassaaors and Ministers Me must see 
Jia t theTaws are faithfully executed . He can pardon criminalsT " 
In time s of war or danger the people allow the President to make 
iwEat lawsTEeTikes for, the time being. 


The President and his Cabinet have got large discretion in the 


c reation ipm application o f rules relating to mat ters like the Inter - 
state Co mmerce Commission, the' Federal Trane Uoim 
lnTSStOnT^tlie Feder al "Reserve Boarcf^ the Tariff oith™ 
Cftinim ision and the Shipping Board The President 
canTnake ordinanc es in th e matter of tariff arrange- Nc^Deai 
Tc lands! Tn recent year? the Pr^sid^iTT 


Powers 
of the 
President 
under the 


ments ana public lanas. „ 

has assumed very large powers in promoting the New Deal. In 
June, 1933 the National Industrial Recovery Act was passed to 
remove obstructions to the free How of inter-state and foreign 
commerce ; to promote co-operative action between trade-groups ; 
to induce and maintain united action of labour and management 
under Government supervision ; to eliminate unfair competition ; 
to promote the fullest possible utilization of the present produc- 
tive capacity of industries ; to avoid undue restriction of produc- 
tion ; to increase the consumption of industrial and agricultural 
products by increasing purchasing power ; to reduce and relieve 
unemployment ; to improve standards of labour ; and otherwise 
to rehabilitate industry and to conserve national resources. The 
Act authorized the President to approve, and by approving to put 
into force, codes of fair competition for any trade or industry 
which might petition to be regulated, or as to which the Presi- 
dent might be satisfied that there prevailed in it abuses inimical 
to public interest or contrary to declared policy of the Act. The 
President got the power of prescribing the maximum hours of 
labour, the minimum rates of pay and other conditions oCemploy- 
ment. Bnt in May. 1935 Ihe Supreme Court condemned the 
whole system of code-making power. In the case of the Schechter 


Poultry Corporation and others vs. the United States 


‘ Justice remarked ^Congress cannot delegate lagislative power tcT 
the President to exercise an unfettered discretion to make what- 
ever laws he thinks may be needed or advisable for the rehabilita- 
tion and expansion of trade or industry. H But the Supreme Cour^ 
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necessary. 




experienced a change of heart in regard to the New Deal after the 
re-election of Roosevelt in 1937. It upheld the constitutionality 
of the National Labour Relation Act in five cases, which were 
decided on the 12th April, 1937. The Act entrusts the Executive 
authority with large powers, The National Labour Relations 
Board on finding that any employer is engaged in any ‘unfair 
labour practice* can issue an order requiring the offender to ‘cease 
and desist* from his offence, and ‘to take such affirmative action, 
including reinstatement of employees with or without back pay’, 
as will effectuate the policies of the Act. 

ML conducting foreign affairs the _ President has ve ry l ar g e 
powers. He can HotT Th ffee but-the C ongress^. has 

never d eclared w ar except upon the s ug gestion of the 
cond^ctin s "Pre^d a iit . . He la ys down the main line of foreig n 
polic y, and car ries on negotiations wit h_foreign Rowers. 
He determines the policies '~of^ neutrality, and armed 
intervention and threatens a foreign PoWer with war, whenever 
necessary. These powers of the President are not subject to the 

ittee of the parliamentary ' 


assemblies, nor ot tne party system. x “It was precisely in the waff 
powers and in foreign policy,' that the Fathers desired a single^ 
unchecked and vigorous executive” ; observes Finer, “they hav 
attained it, and even the power of party has been unable to over 
come this dictatorship, which may be good or evil, according a 
the man is wise or foolish, but not as the citizen body, enlightens 
as well as parties may enlighten them, might desire.” 

^ The President has enormous power of patronage. In June, 
1927 besides the consular and diplomatic officers, there were in 
all 559,138 employees in the entire Executive Civil Service, of 
Patronage w h° m 422,998, that is about 75%, were recruited by 
ofthe" c competitive examination and 137,140 offices were filled/ 
President nomination. Of these 16,700 posts were confirmed 
by the Senate. About 20,000 posts carrying a substantial salary 
are altogether the subject of President’s patronage. Li filling up 
many of these posts he is guided by the opinion of theS5TYator or. 
Senators (heAonmmy to the President’s party) from the State in 


ade, or of the local party leaders. 


But many other posts are filled up by him personally. Moreover* 
the President’s power of removing an executive officer is a cons- 
tant threat to the security of the Senator’s nominees. Th is power 
-was confirmed by the decision of Chief Justice Taft itT^t^Q case. 


of Postmaster, Mvers vs. United States in 1926. But in the case 


of RutKbfin United States in 1935 the Suprei 
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Commission, whose duty is quasi-legislative and qnasi^. 
judicial in c haracter, his dismissal by the President before the 
expiry of the term of his office was illegal.] ^The Constitutional, 
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position with regard to the President’s power of remov ing an 
officer depenffiT^heref ore, upon the character of the office 
concerned . 

HTPtheJPresident’s party commands a majority in Congress T his 
Message and Veto Powers become the vehicle of legislative 
leadership . President Wilson secured important laws 
relating to the banking system, the income tax and i^a^e«hip e 
control of trusts through his Messages. President Taft 
observes that the President “is himself a part of the Legislature, 
in so far as he is called upon to oppose or disapprove acts of 
Congress. A President who took no interest in legislation, 
ignored his responsibility as the head of the party of carrying out 
ante-election promises in the matter of new laws, would not be 
doing what is expected of him by the people”. The power of the 

President ultimately depends on his personality. 

* 

V. The Cabinet 

The Cabinet in the U. S. A. consists of the heads of depart- 
ments. The departments are jfc&n in number, namely, the Depart- 
ment of Treasury, the War Department, the Post Office, the 
Navy, the Department of the Interior, the Department of Agricul- 
ture, the Department of Labour and the Department of Com- 
merce. The tenth is the Department of Justice, which is really 
the Judiciary. The heads of these Departments are merely 
personal assistants of the President They are appointed by him 
with the consent of the Senate, which body, however, has seldom 
refused to approve of the selection made by the President. They 
sn^not members of the Congress and are not responsible to it. 
^The Cabinet is”, .observes President Taft, “a mere creation of the 
President’s will. If lb an extra- statutorylind extra-constitutional 
body. It exists only by custom. If the President desired to 
dispSnse with it, he could do so. As it is, the custom is for the 
Cabinet to meet twice a week, and for the President to submit to 
its members questions upon which he. thinks he needs their 
advice, and for the members to bring such matters in their res- 
pective departments as they deem appropriate for Cabinet confe- 
rence and general discussion.” 

VI. ^The Legislature 

The Legislature of the United States is called the Congress. The 
Congress consists of two Houses — the House of Representatives 
and the Senate Representatives are elected for a term 
of two years by the voters of each of the States in 
proportion to the population of that State as determin- 
ed by the latest Federal census. Senators are now elected by 




4?8 


POLITICAL SCIENCE AND GOVERNMENT 


voters to serve for six years. Each state is represented by two 
Senators. There are 96 Senators and 435 memb ers of the House 
of Representatives. Representatives are elected alternately in 
the year of the Presidential election, and half-way through the 
President’s term, so that he may know what the public think of 
his policies. ^Senators are elected for six years, one-third of the 
members being elected every two years, in order that each session 
of the Congress may have m it men experienced in public affairs . 
A Senator must be at least of thirty years of age, and a Repre- 
sentative must be above twenty- fi ve years of age.. 

The Senate has equal law-making power with the House 
of Representatives. Every Bill must pass the blouse of Repre- 
sentatives as well as the Senate. Then it is presented to the 
Relation President for his signature. If he vetoes it. and both 
President Houses pass the Bill by the vote of two-thirds of eaeh 
rest ent jq ou s ei becomes a law without t he Eraaidanthi 
signature. If the President fails to veto or return _a Bill to the 
Honsftin which it originated before the end of ten days from the 
time he receives it, the Bill becomes a law. 


The Senate is presided over by the Vice-President of the 
United States. It has got not only legislative functions but 
power. a * s0 i napor tan t Judicial and Executive powers. It is a 

otjhe* high court for trial of cases of impeachment . It also 

confirms the appointments made by the. President and 
ratifies treaties made with foreign powers. I n one respect the 
Senate is inferior to the House of Representa tives. . Revenue 
Rill originates in the House of He presentativesTand not in the 
.Senate . B ut the Senate can insert wholly new proposals qf 
its own, and strike out everything except the enacting clause. 
Hence Bryce observes that “even in finance the Senate has 
established itself as at least equally powerful with the House, 
although this does not seem to have been contemplated by # the 
■Constitution”. The Senate has many Committees, among which 
the most important are Committees on Appropriations, Finance, 
Foreign relations. Justice, Military Affairs, Naval Affairs, 
Inter-state Commerce and Pensions. Through these Committees 
the Senate is able to keep in touch with" the Executive depart - 
ments which work in isolation from the Legislature. _The 
actio n nTTh e., Rr esiden i Lait b re garu to lorei g n policy iiTchepked 
by the Committee on Foreign Affairs. .Treaties are ratified not 
by the Congress asa whole but by" the Senate only. The 
Senate is more powerful than the House of Representatives 
because it is a smaller body, containing men of experience, who 
are also important party leaders. It is th^ ambition of every 
member of the House of Representatives to become a Senator. 
As there is no time-limit for the debate in the Senate, each 
Senator can block some Bills indefinitely. The House of 
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Representatives cannot accomplish anything without its concur- 
rence. The Senate has been able to make itself eminent and 
respected. 

vtf N. The Judiciary 

The Judicial power of the United States is vested in one 
Supreme Court, and in such inferior courts as the Congress has 
from time to time, ord&ined and established. The The 
Supreme Court consists of a number* of Judges who Supreme 
meet at Washington. The Judges are appointed for life L '° urt 
bv the President with the consent of the Senate . The Supreme 
Court has jurisdiction in : (1) All cases, in law and equity, arising 
under the Constitution, laws and treaties of the United States ; 
(2) Causes affecting Ambassadors and Consuls of admiralty and 
maritime jurisdictio n ; (3) In cases of controversies to which 
the United States is a party, or between a state and the citizens 
of another state, citizens of different states, and bet- 
ween citizens and foreign states. It has original dietin' 1 ’ 
jurisdiction in state cases, or those affecting Ambassa- 
dors or Consuls ; in other cases it has only an appellate jurisdic- 
tion. It hears appeals from the inferior Federal Courts, which 
have been set up all over the country. The Federal Judges have 
it as their prime duty to safeguard the Constitution and to treat as 
void every legislative act of the Congress, which is inconsistent 
with the Constitution. 


III. Government of the States 

The component units of the United States of America, namely, 
the States, are autonomous republics, their powers and functions 
being t specified by the Constitution. (The division of 
functions between the State Government and Federal the stltes 
Government is based roughly on the principle that 
subjects of general interests, having application to the Federation 
as a whole, are administered by the Federal Government while 
subjects in which the various States are individually interested 
are administered by the state Governments.) 

Ac cording to the provisions of the Constitution, every State 
must hiLVP. a Republican _form, of Government and a definite 
Cop gf.i tn ti nm The legislature in the States consists of 
two Houses — one Upper and the other Lower, and the 
members of the Upper House are elected for four years 
while the members of the Lower House are elected for two years. 
The State legislature may exercise its legislative functions within 
limits set by the provisions in the Constitution. 



480 


POLITICAL SCIENCE AND GOVERNMENT 


T be 

Governor 


^he Executive in the states is also elected by the people 
The Governor is the chief executive with a term of office varying 
from two years to foui years m different States 
Certain States have their Lieutenant-Governors also 
Other State officials are appointed on an elective basis 
and can be removed only by impeachment by the Lower House 
The jpruiciiial function of the Governor js more or legs like that 
of the Presid ent and com i sts _i n_ j^u p_e rvi sing jthe administration 
of the laws of the land and in informing the Legislature of the 
needs of the State) lie is emp ow ered to veto th e decisions 
of the Legislature but the Legi slature also bj a ty^o-thnds 01 


two-fifths majority may override the veto_^ "The Governor is the 
_ commander oFthe militia of the States 

Every State possesses its own Judiciary consisting of the 
Supreme Court down to the lowest couits of justice The 
r Sujneme Court is ihe final court of appeal m the 

judiciary* State and has at its head a Chief Justice and several 
other associate Judges The Judges are generally 
a ppointed by the people but in some States by the Legislature also 

The States have almost absolute power to make their own 
Constitution subject to certain procedures of amendment and 
to the condition that the Constitution must be of a 
and m depen- republican type The State s can levy their o wn taxes , 
sut C e* ofthe h< ive their own system of lo cal gov ern ment, can ele ct 
t heir own Executive and Legis latur e and a Jud iciary 
Every State maintains its own citizenship and a ma n can be a 
citizen of the United States of America _only by bein g a cijbizen of 
a Stat e 

^The Sta tes are not entitled to secede fioin the Federation 
They cannot exercise powers which are constitutionally exercised 
by the Federal Government, and also those power s 4 
which do not come within the jurisdiction the 
States undtr the Constitution With regard to these 
limitations, Bivce aptly observes that“ m the partition- ^ 
ment of governmen tal functions between Nation and_State. the 


Restrictions 
on the 
powers of 
the States 


.State gets the most but the nation the hiehte&t so that thei 
balance between the two is picseived ” * 

yh The Supreme Court Issue and the Constitution 

Franklin Roosevelt, elected President of the U R A in 
November, 1932 and re-elected in 1936 and 1940, undertook a 
policy of national recovery from the slump, as soon as 

Th^New came to 0 ffi ce £ or time ^j ls p 0 ] 1C y ( Jj n0W iJ 

as t he New Deal, means that the Congress should em- 
power the President to spend huge sums of money on employment 
agriculture, industry and financial reorganisation and to allow 
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him power to speod the money at his own discretion) He 
received the support of the Congress and his policy was evidently 
endorsed by the American people as was evidenced by his 
success at the polls at two successive elections. The Supreme 
Court has pronounced as many as sixteen decisions which 
properly may be regarded as affecting laws emanating from the 
New Deal. In five cases it upheld the New Deal laws and in 
eleven declared them unconstitutional. 

Such a course of action, taken by the Supreme Court, led 
President Roosevelt to send a message to Congress announcing 
his plan for reforming the Judiciary on February 5, _ . 

1937. The plan provided : A&r “ that the President 

" ustice to the S u prem e Court in addi- Supreme e 
_tion to every Jus tice who has not, or does not resign Cout * 

six months, with the 


tyiso that the total number of Judges should 
that the President mav~ appoint an additional Judge to 


inferior courts under similar conditions, with the proviso the ‘ 
the t otal number of such Judges shall not exceed 50 ; \fffi) 
that if, as and when a law is declared unconstitutional by an 


t to the Supreme Court ; 


fiv) that a proctor shall be created to keep track of all cases l 
which the constitutionality of a law is ch allenged, an d inform 


the GFovernme 






At present there are nine Judges of the Supreme Court, six of 
them are over 70. Had the President’s plan of enlarging the 
Court been approved, he would have been allowed to 
appoint six additional Judges. This would have £»£?*• , 

brought the Supreme Court to his side, because three of 

out of the nine existing Judges were generally regarded 
its favourable to the New Deal. 

It should be noted that the total strength of the Supreme 
Conrt has been changed as many as five times before. When 
first established, it had six Judges. Eleven years later 
it was reduced to five. After that, the number was £ h “ e <e * 
varied by different Congressional Acts from six to .ten. j“gj£ r 01 
Congress first fixed the number at nine in 1869. After- 
wards it was reduced to seven and then raised to nine again. But 
it has remained at nine for more than 50 years. This history 
shows that the Congress would be perfectly within its rights if it 
changes the number of Judges from nine to fifteen. 


t the real issue is that in this case the Executive pnd tha. 
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liberty to amend the Constitution in any way they like ; but th 
f Lim<f»<ion procedure of amendment is a difficult one.^ Presiden 
? of the power Roosevelt believes that there is no need oi amendinj 
1 Supreme the Constitution, because it is broad enough to permi 
|c°u« a u neC essary reforms, if properly interpreted, and tha 
if the Supreme Court, as it now exists, cannot or will not maki 
the right kind of decisions, the Congress and the Executive ar 
justified in revising or enlarging its personnel. 

Those who are opposed to his plan of Supreme Court Revisioi 
argue that the programme of the New Deal has not worked well 
Opposition ky the President’s own admission one-third of th 

*nc ** thi * na ^ lon still undernourished ; that industrial relation 
m have become chaotic ; that the Federal debt is mount 

ing with unprecedented speed, and that it is a good thing to hav 
a court which dares to put on the brakes. They furt her argu 
that the President’s plan implies extension of power for th 


Executive and opens the door for bossism and tyranny . Davi* 
Ti^wrenne in his recent book. “Supreme Court of Politic a 
Puppets” upholds the action of the nine Judges and asserts tha 
national recovery can be brought about in the U. S. A. by leavinj 
matters run their course “with a minimum of interference by th 
State ”. It seems that the struggle is not only over th 
>«w™* gle Constitution of the U. S. A. but also one between Stat 
{ Capital * nd interference and Laissez-faire and between Labou 
and Capital. The President’s plan is supported by ai 
overwhelming majority in the ranks of organized labour by farn 
organizations and liberal thinkers. “Nn issue sin ce Lincoln’ 
lime.” ob serves a writer, “h ag gripped the nation like that raisei 
bv the CourFR evision Plan.” * 


’ " Jodietal Committee of the Senate though composed of Democt 
(bfesideat’s own Perty), reported adversely to the bill and it was dropped. 





CHAPTER XXXII 


GOVERNMENTS IN GERMANY AND ITALY 




Traditions of German Government 


The nation-state in Germany was created in |871 under the 
leadership of Prussia. Prussia itself had grown out of the 'mark’ 
or principality of Brandenburg, ruled by the House of Hohen- 
zollern. The Hohenzollern rulers built up a strong centralized 
government with the support of the 'Junkers’ or landlords. The 
Government was carried on by a highly efficient bureaucracy, 
controlled by a hard-working despot The Prussian people, like 
the ancient Romans, preferred to be led and governed by I heir 
monarch. A tradition of Prussianism wa^ created in 
the eighteenth and the nineteenth century and was pJuwUniJi 
bequethed to the German people when they were 
united under the Empire in 1871. “Prussianism,” writes Barker, 
"meant the system of a transcendent State, uniting a congeries 
of territories — a State expressed in the directing will of a 
monarch or leader who was supported, on one side, by the army 
and the army officers whom he had gathered round him, and on the 
other, by a trained and disciplined staff of administrative officials, 
loyal to their employer and versed m all the technique of running 
and arranging smoothly the various wheels of his business. In 
the ideal of Prussianism the people, in the sense of the gathered 
and welded body of the inhabitants of the congeries of territories, 
is a managed multitude, content with its management. The State 
' is not immanent, in the people, aud it does not spring from the 
thought and the will of the people. It is rather a transcendent 
being^—a being resident in the director and his double staff — 
which regulates the life of the people from its own height.” 

fihe colossal defeat of Germany in the last war seemed to hav e 
disillusioned the German nation in^the matter or"autooratic 
Government. Xhgjk . . therefo re, veered round to an 
extremely democratic form _of Governm ent whic h they 
set up by the Wei mcr"~ Constitution of 1919. «But “L d ® veIop ' 
Bcmoctacy failed to solve the economic and political 
problems of the German people. In this crisis Hitler 
them prosperity at home and _n restige ahroafL Their faith in 
.democracy, which had never been strong, weakeneiTlusibly ahtt 
m.l9Ba_Hitl i Tw** own hands . Theo- 

rettcally the Weimar Constitution still forms the legal basis of 
the German State, but it survives only as an empty shell. To 
explain this point it is necessary to give in some details an 
account of the Weimar Constitution, which in itself is Worthy 
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studying for its unique character. I n th e political termi nology 
current in Germany t the mediaeval empi re is called t he First 
Keich. the paring from 1^71 to !91H the Second Reich, the years 
from 1918 to 1938 the Weimar Republic or Interregnum, and the 
Hitlerite regime the Third Reich. The term ‘ Reich ’ cannot be 
properly translated into English 7 but “it is a Kingdom oi He aven, 
in the sense that it is, or is to become, a community in the 
acknowledgment and realization of ‘values,’ as well as a King- 
dom on earth.” 

Characteristics of the Imperial Constitution 

The German Empi re, established as the result of the ‘bloo d 
and iron’ p olicy of Bismarck , was neither truly f ederal, nor demo - 
cratic in character. In form, it was a federation of 25 states 
each with its own Parliament, having authority over all matters 
not defined in the treaties as imperial. Matters of commor 
interest such as foreign relations, foreign trade, the army anc 
navy, customs and excise duties, borrowing, railroads, canals 
postal and telegraphic services, currency and banking, patents 
and copyrights, weights and measures, the regulation of industry 
civil and criminal law, judicial procedure were handed over to tin 
Imperial Government. But in many cases, the actual administra 
tion of these functions was left to the component states, under tin 
supervision of the Imperial Government. Prussia exercised t 
preponderant infl uen cem the federation- The hereditary kin;, 
of Prussia was the hereditary German Etnperor, exercising ir 
theory as well as m fact the supreme executive authority. In al 
federations the Second Chamber is usually composed of equal 
number of representatives from all the component units ; but ir 
the German Second Ohambei. the Buudesrat, Prussia alone had 
seventeen seats out of fifty-eight seats. She practically controlled 
the votes of the three neighbouring states. She alone eoulcf vetc 
all proposals for making changes in the army, navy au< 
m«otw»" n ' fiscal system and prevent any change in the Constitu 
F«der2 ,y tion. The Bundesrat acted as the Supreme Court and 
settled disputes between the federal government anc 
the states and between one. state and another. But the prepon 
derant influence of Prussia in that body stood in the way o 
impartial administration of justico in such eases of conflicts. The 
federation was not the outcome of voluntary union between the 
different units ; it bore the mark of compulsion of oil© State 
pra&sia, over others. 

The legislature of the federation was the Imperial Parliament 
divided into two Chambers. —the Bundesrat and the Reiehstatl 
The members of the Bundesrat were not elected by the citiaeni 
■of the different states. They were simply nominees of the stab 
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governments, and as such they voted according to the instruc- 
tions of the governments they represented. The Nof wg< 
Reichstag or the Lower Chamber consisted of 397 mem- u r««n“ 
bers, elected for a term of five years by universal de “ ocr ** ,c 
manhood suffrage. But it had no right to initiate legislation, tc 
express its opinion on the conduct of affairs, nor to ask Govern- 
ment for reports. Its consent, however, was necessary for making 
new laws and for imposing new taxes. The Emperor could 
dissolve the House at any time, and the mere threat of dissolv- 
ing it often proved enough to make its members support the 
proposals of the Government. Moreover, no party ever secured 
a clear majority in the House. The Chancellor could play one 
party against the other and thus have his own way. He was 
responsible to the Emperor and not to the Legislature. Thus 
under the Imperial Constitution the real bearer of the authority 
of the State was the monarch and his civil and military staff ; 
electorate, parliament, and parties were mere outworks. 

The Rise of a Unitary State (1$ 1 8-1938 

The principle of federation could never gain complete recogni- 
tion in Germany. If the old imperial const itution manifested 
strong tendency t oward s unitary government, the. 

\Vcnnar Constitution strengthened^ that tendency 
still fur theL^. The new Constitution no longer spoke 
of the eighteen federating units as' states, but referred to them 
as territories (Lander), each of which must have a republican 
constitution. The pow e rs left to these territories were so smal l 
• that many constituti onal, authorities r ef used torecognise Germany 
~as a federal state . Article six of the Constitution enumerated 
'the "powers which were solely in the hands of the federal 
govdlnment. These powers were : exclusive authority in all 
questions relating to foreign and colonial affairs ; organisation 
and maintenance and discipline of the Defence forces ; 
communications by posts and telegraphs and telephones ; coinage 
and customs as well as internal free trades ; nationality, settle- 
ment, immigration, emigration and extradition . With a view to 
conciliate the Catholic opinion of Bavaria, she was.allowed to send 
her special diplomatic representative to the Vatican. Federa l 
laws overrode state l aws and in case of difference _of opinion as To 
whether a state law was compatible with the Federal la-^y, 
an appeaTcould he made to th e Supreme Court for a more. exact 
interpreta tion of the Federal law. 

The Federal Government had concurrent jurisdiction with the 
States in other subjects like the civil and criminal law and legal 
procedure ; passports, police, poor-relief and supervision of 
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travellers, the press, population, maternity and infant welfare ; 
public health and labour laws including social insurance and 
’labour bureaux ; expropriation and socialisation as well as pro- 
vision for war veterans ; trade, weights and measures ; money 
and bankruptcy including exchanges, traffic in food-stuff and 
articles of daily consumption ; industry, mining and insurance, 
high-sea navigation and fishing ; railways, inland waterways and 
serial transport and traffic, theatres and cinemas. Article 1‘2 
provided that “so long and in so far as the Federal Gover n- 
Meht does not make use of its leg islati ve power, t he States retain 
the p ower for the mselv es’’. This provision, however, did not 
apply to tile exclusive legislative powers of the Federal Govern- 
[ment. The states were declared autonomous in their own c on- 
icerns including ~the7mning of their own constitutions. But this 
^auto nomy was' moie fo r mal than real, becau se Article pro vi- 
ded": “ If a territory fails to carry out the duties imposed unon it 
hy the nn.t.mnn.1 aonstitulion -or -nation al laws, the President of 
the Reich 4 may_ compel performance _wjth the_aid of .armed 
[force”. 


In the Third Iioich the seventeen Federated States or 
territories, namely, Prussia, Bavaria, Wurtemburg, Baden, 
Saxony, Mecklenburg (consisting of Mecklenburg- 
in’theCom- Schwerin and Meoklenburg-Strehtz, which were united 
*n ?934 on January 1, 1 Uo 4), Thuringia, Hesse, Oldenburg, 
Brunswick, Anhalt, Lippe, Schaumburg-Lippe, Hum- 
burg, Lubeck, Bremen and Saarland, have become merely admi- 
nistrative units . TheJJ uific ation Ac t "of April 7, 1933. brough t 
these terri tories, und er tTierule of Governo rs directly responsible to 
Herr Hi tler. Appointment and dismissal of the Governors is 
reserved tolhe Leader. By the decree of F ebruary, 1934 separat e 
state citizenship has ceased to exist. By the law, reforming the 
Reich of February 1, 10.81, The io-caTled sovereign rights former- 
ly possessed by federated territories passed into the hands of the 
Reich Cabinet. Th 
nfcate Cabinets-were 


state legislatures were abolished and th e 
subordinat ed to the Iicich 


w ________ Cabinet . She 

State Governors now draft and promulgate atnt.ela.wa onTy after 
securin g the consent of the Reich Government. They are under 
tBe administrative supervision of the Reich Minister of 'Interior. 
Prussia, with about three-fifths of the area and population of 
Germany, is even more closely controlled by the Central Govern- 
ment than the other states. Germany has, thus, becomma nnifiad 
m centralized — aiats.- The centralization has been carried 
still further recently by carving out the administrative divisions 
more on geographical lines rather than on the old political 
^ The Reicharat, the second chamber of Germany , 


which Represented the States, was abolished as it had become 



FBATUBES OP THE WEIMER CONSTITUTION 


487 



Features of the Weimer Constitution 


The Weimer Constitution was adopted l>v Germany under the 


s hadow p f d^W. and it trailed clouds of the memorie s of defeat 
throughout its cou rse. It was a liberal constitution no 
doubt, but it seemed to many a German patriot that utwraium 
the triumphant Democracies of the We6t had imposed 
the democratic ideology on the vanquished Germans. 

The very first Article of the Constitution declared that the 
German federation is a republic. Supreme power emanates fr om 
the peopl e. ("The Constitution set up a mixed type 
of democracy — a mixture of primary democracy and 2JSS5S ,rie 
representative democracy. Initiative, Referendum and 
Recall were the instruments of direct democracy, while propor- 
tional representation, universal adult suffrage for men and 
women and ministerial responsibility to the legislature were the 
characteristics of representative government^ 

We have already shown that the Weimer Constitution was in 
mere f orm ajederal consti tution, but in reality it tended to be a 
Unita ry one . Tlie "Federal Government was given the 
power to make any law which it considered needful 
for the sake of uniform regulation. Generally speaking, 
the States had power to make laws under the general principles 
laid down by Federal legislation. They could legislate on local 
self-government, agriculture and forestry, excluding agricultural 
labour, the fine arts, and on public welfare and security, in so far 
as these are not embodied in federal statutes. The States had 
practically no fiscal autonomy. Soon after the inauguration ol 
the Constitution the state railroads wer6 unified under the con- 


trol of the Reich. Thus the tendency towards administrative 
centralization became pronounced. 

v^Phe Weimer constitution, like the French and American 
Constitutions, contained a long list of fundamental rights of the 
subjects. Some of the important Articles are quoted 
below to Bhow the contrast between the present posi- Serab&t* 
tion and the position envisaged by the Constitution. 

“Liberty of the person is inviolable. A restriction upon, qi 
deprivation of, personal liberty, may not be imposed by public 
authority except by law. Persons who have been deprived of 
their liberty must be informed not later than the following day 
by what authority, and upon what grounds, the deprivation of 
liberty was ordered ; without delay they shall have the opportu- 
nity to lodge objections against such deprivation of liberty 
(Art. 114). Every German has the right within the limits of the 
general laws, to express his opinion orally, in writing, in print, 
pictorially, or in any other way. No circumstance arising out of 
hia work or employment shall hinder him in the exercise of this 
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right, and no one shall discriminate against him if he makes use 
of such right (Art. 118). All Germans have the right to form 
societies or associations for purposes not prohibited by the 
Criminal Code. This right may not be limited by preventive 
regulations. The same provision applies to religious societies 
and associations. Every association has the right to incorporate 
according to the provisions of the Civil Code. Such right may 
not be denied to an association on the ground that its purpose is 
political, social or religious (Art. J24)”. Besides these, security 
of livelihood for the worker was promised. 

The fundamental rights were guaranteed by the Constitution 
• itself, and therefore they could be abrogated by the Constitution. 
. Moreover, the Government could legally suspend these 

| of°A«?e ne ” rights on the ground of emergency. The Constitution 
l ri«ht> itself stated that exceptions to these rights “may be 
made by law.” The fundamental rights failed to protect the 
individual liberty of the German citizens mainly because the 
democratic tradition was wanting in the country. 


V. Executive and Legislature under the 
Weimer Constitution 

The formal head of the executive was the President. He was 
elected by direct vote of the people for a term of seven years 
and could be re-elected any number of times. Between 
ft£erion* nd 1919 and 1933 there were only two Presidents, — 
iftwMtnt JSjtedriph Ebert and Marshal Hiodeuburg, /The Cons- 
titution provided for t.h p rap.n.11 of th e President, if two - 
thirds of the Beic nstag dema n ded an d m ajority of electors suppor- 
t ed it .) But there was no occasion of using this power. The 
President could not be a member uf the Reichstag. He was the 
supreme commander of the Federal Defence Force and was the 
authority to appoint aud dismiss all Federal officials and Defence 
Force officers. He had the prerogative of pardoning criminals. He 
represented the Federation in international relations, sent out 
and received ambassadors, concluded alliances as well as treaties 
with foreign powers subject to the condition that the declaration 
of war and conclusion of peace were effected by Federal law. All 
tfae actions of the President, however, required for their validity 
ihe counter-signature of the Chancellor or the appropriate minister. 
¥he counter-signature implied jihe responsi bility of the Chancellor 
Q£ minister to the legislature. tT n estimating the positioU of the 
German President, Gooch observed : “The President is a symbol 
of unity and continuity, a master of ceremonials, a wheel in thd 
constitutional machine. If he possesses tact and inspires confi- 
dence, he may play a useful part in taming awkward comers,' 
“ "Tjmposing quarrels, in solving ministerial crises, in building 




GOVERNMENT UNDER THE WEIMER CONSTITUTION 489 


up the prestige of the Republic, but politically he is a cipher.’* 
In a similar strain Dr. Strong writes that “the German President 
occupied an even more pitiable position than did the President of 
the French, for thb nominal executive in Germany was doubly 
checked, first, by^ a popular election, and secondly^ by th^ 
presenc e of a cab inet responsible to the assembly’’. 

these writers ignore two significant factors in the 
position of the German President. He could make his influence 
real and effective because of the frequent ministerial crises. As 
no party commanded an absolute majority in the legislature, no 
ministry could remain long in power. There were twenty 
ministries between 1919 and 1933, that is an average life of eight 
months. The President was frequently required to choose the 
Chancellor. The politicians, therefore, paid the closest possible 
attention to the wishes of the President. 

The more important factor, however, in raising the position of 
the President was the Emergency powers vested in him by the 
Weimer Constitution. Article 48 of the Constitution 
provided that : rlt public safety and order in the 5w2? BC, < 
Reich are materially disturbed or endangered, the p f r *^ ent / 
President may take necessary measures to restore ■> 

•them, and may do* this, if need be, by using armed forces. If a 
State does not fulfil the duties laid upon it by the national cons- 
titution or the national laws, the national President can hold it 
thereto with the help of the armed forces”. Ut might be argued 
.that as the President had to secure the counter-signature of the 
Chancellor or a mi nister , these emergency powers were no 
danger to co ns titutionalism! But the President could remov e 
Qne ChapcelloF and appoint another, and he could also dissolve the 
Reichstag) The danger from entrusting such wide powers to any 
^national Executive is a real one. This should be particularly 
hoted by the Indian politicians in connection with the emergency 
powers of the Governor or the Governor-General. The German 
President issued as many as 130 decrees on the plea of emergency 
between 1919 and 1925 ; though in the period between 1925 and 
1931 only some twenty decrees were issued under Article 48. In 
1930, the whole of the budget was passed by the Bruening 
ministry through decrees. The Reichstag objected to it and the 
ministry appealed to.the"President, who dissolved the Reichstag . 
JPheee facts show that dictatorial government was in the making 
even before the assumption of p ower by the Nazis. 

TKe President appointed the Chancellor, and the latter selected 
a number of ministers. There was no restriction against the 
appointment of ,a person who was not a member of \ 

the legislature. The President could dismiss a ministry mlitn 
which enjoyed the confidence of the legislature. The 

poaifcio" TOn.a oAmomhni; anulnffmia in nf : fcfo# 
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Prime Minister in England. He settled the political programme’ 
of his Government, which was binding on all his colleagues. The 
principle of ministerial responsibility was clearly recognised, but ( 
that of collective responsibility was not realized. \ 

x The Legislature consisted of two Houses — tne Eeichstag and 
[Reichsrat. The former was meant to represent the population 
and the latter the constituent states or territories. But 
Legislature th e constitution laid down that ‘national laws are 
enacted by the Eeichstag’. So it may be said that the 
Weimer Constitution really set up an unicameral legislature. The 
country was divided into thirty-five districts for electoral purpose. 
To assure the representation of every political party, voting by 
lists was introduced. 'Every man and woman over twenty years 
of age was entitled to vote on the principle of proportional repre- 
sentation. A voter voted not for one candidate but for the list 
put by a party. The number of seats in each electoral district, 
secured by each party was ascertained by dividing its total vote by 
60,000. The total number of members elected to the EeicKstag 
was thus fixed in accordance with the number of votes cast. 

The Reichsrat was formed to represent ‘the German states in 
Federal legislation and administration’. It was made up of minis- 
terial delegates from the fifteen German states and free 
ReUhsrat cities roughly according to population. Each state was 
’ entitled to have at least one vote in this body ; but no 

^single state could have more than two-fifths of the total number 
of votes. The Eeichstag having passed a bill sent it directly to 
the President for promulgation. But if the Reichsrat had any 
objection to the bill it could protest to the ministry, in which 
case the measure had to be sent back to the Reichstag for recon- 
sideration. If the Reichstag passed the bill again by a two-thirds 
vote, the President had either to promulgate it or submit it to a 
referendum. 'I’hus the Reichsrat had only a suspensive <vote. 
The Reichsrat advised the government in respect of government 
bills. The Federal ministers were required to keep it informed of 
the course of federal affairs. The duties of the Reichsrat were 
substantially those of an advisory council, that is, to make 
suggestions and recommendations, to impart information, to 
approve; check or delay a proposed measure. 

In case of prolonged dispute between the two Houses, the 
President could refer the matter under dispute to Referendum. 
/%.$ntnAum c °uld also refer any law to popular vote 

V fo 5 ratification. Any law could be similarly referred to 

the people *if one-tenth of the voters by petition desire# it. But 
th«? Budget Law could be referred only by the President if he so 
desired. : Bills amending the Constitution had to be referred to 
fa fche people, if the Reichsrat so demanded. 
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. ^Article 7(i of- the Weimer Constitution laid down the following 
procedure for amending the Constitution : “ltesolutions of the 
Reichstag for amendment of the Constitution are valid . . . 

only if two-thirds or those present give their assent. o*th*Con«- 
Moreover, resolutions of the Keichsrat for amendment utl0n 
of the Constitution require a two-thirds majority of all votes 
cast. If by popular petition a constitutional amendment is to be 
submitted to a Referendum, it must be approved by a majority of 
the qualified voters. 

.Many causes contributed to thaiaalmc of .tbn Wimiier-jC^oasti-. 
tution . One of the most important factors wa s the ab sence ot 
.democratic tradition in "Germany. The German people CnU8CSof 
could not reconcile liberty with order. They tailed to {gjj^® r blj 
create a strong, execuiiye^. which would bo st rong can Govern* 
enough to maint ain order but_not too strong to sub vert menl 
the liberty of the_suhj.eflta^_ The fact that democratic" government 
was introduced on the wake of a disastrous defeat also contribu- 
ted to. the failure of the republican experiment. _ It has been said 
that. (“American democracy succeed ed for it_wns san ctioned in .a. 
strenuous rev olutionary war whi ch led to indepe nde nce. On the 
same analogy, the German democracy came to uriof for, bv the 
"law o f ca.Riialitv it was closely connected with the breakdown of 
Moreover, the Civ il Ser vice and the Judiciary, imbued 

line wilFTTie 
any had been divided into 
s even before the. introduction of the 
The adoption of proportional representa- 


19 WV , 

with reaction ary tendencies, fa de ? to move in 
democ~raIiu "gov e rnment . Germany had been 
humorous political parti 
Weimer Constitution, 
tion, therefore, artificially fostered a larger number of parties and 
rendered the smooth working of ministerial responsibility impossi- 
ble. The bedr o ck on win ch the Co n stitution actually foundered 
was the emergency p ower Of the President, as was provided by 
ATticle 48! The Government used it to such an extent that by 
Bepdernber, 1932. the emergency decrees reached the total o f 233. 
Prom 1930 onwards the German Government came to depend 
largely on these emergency powers. “ Full and frank dictatorship” . 
pyrites one close observer, “might have gained the saddle anvhow . 
but Art. 48 became the springboard from which the leap was 
taEI 


:en. 


!\. Government of the Third Reich' 

The bird Reich is designated by Germans as a Fuhrerstaat 
or leade r state, a state based upon the principle of absolute obedi - 

gnee to the leader. , The government of Germany iB \ 

not a republican one, because the chief executive holds 

office for life, and has power to nominate his successor. m “ t • 

The nation has not got the power to choose the executive at 
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certain intervals. At the same time, the government cannot be 
said to be despotic, as the authority of the leader is ostensibly 
derived from the people. The Germans claim that their govern- 
ment is truly representative in character, because, according to 
their theory, ‘true representation is the personification of the will 
of>fie people in a representative who feels himself to be one with l 
tne people’. Hu t “the will which he represent^. or rather incar - 
nates, is" a will "which he inspires, and which would not exisl 
without his inspiration He repre sents a will projected iron 
himself and reflected back uponTTunseTT Immediate represent a- 
tion of the people by a single leader can never be representa - 
tion of the original will of the peop le”. 

Hitler became the Chancellor of Germany on the 30th of 
January, 1933 T but he did not possess a majority in the Reichstag . 

He persuaded President Hindenburg to dissolve the 
Uv* ™«ted" Reichstag and to order a fresh election. The great 
me power*' Reichstag building in Berlin was burnt down on the 
bfing Ac"* eve election. The Nazis fastened the guilt o f, 

burning on their political opponents and especially on 
the Communist s. They promptly arrested the opposition leadersJ 
muzzled the press and suspended the personal liberty provision 
of the Weimer Constitutio n. They had not, therefore, any diffi^ 
culty in securing a majority of seats in the Reichstag. They 
took the fu rther prec aution of excluding the Communist member s ' 
who had been ele cted. The purged Reichstag passed on the 23rd 
March in a single sitting ‘the law to combat the misery of the 
People and the Reich,’ popularly known as the Enabling Act. 
The Act purported to be an amendment of the Weimer“Constitn- 
tion, and as such was passed by two-thirds majority in the 
Reichstag, but it was an amendment which destroyed the very 
substance of the Constitution. The amendment practically con- 
ferred on the ministry, nomina ted hv Hitler, the p ower to enac t 
laws both inside and outside the Constitution. It provided *tbat 
(1) “National laws can be enacted by the Reich ministry as well 
as in accordance with the procedure established in the Constitu- 
tion. This applies also to the laws referred • to in Article 85, 
paragraph 2 (the power to enact a budget) and in Article 87 (the 
power to borrow) of the Constitution. (2) That the laws enacted 
by the Reich ministry may depart from the Constitution so far 
as they do not affect the position of the Upper House and the 
Reichstag. The powers of the President remain untouched. (3) 
That the Reich Cabinet may, without any reference to the Reich- 
stag or the Reichsrat, conclude treaties with foreign states. The 
law was enacted in the first instance for four years but it has 
been kept in existence by re-enactments. When President 
Hindenb urg died, in — 11)34 th fl powers of the President were, 
merged with those of the Chancellor and Hitler began to exercise 
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the functions of the combin e d office. He holds the office for life . ~ 
fee Dominates all the minist ers and holds them respo n sible to 
himsel f. The ministers are not h is colleagues but His s uboTdinates^ ^ 

Inspite of the Article 2 of the Enabling Act the Reichsrat was 
abolished on the 14th February. J98U The Reichstag co ntinues 
to exist, but it has b ecome a conclave of thej^azi ^arly. 

The Titeich stag used to hold the executive responsible T^ is , ature ' 
to it. But it is no longer a check on the Government. 

It is thoroughly under the control of the Nazi party. The party 
draws up a list of candidates for election to the Reichstag. No 
other candidate can stand for election. The voters can only 
approve or reject the list put forward by the Nazi party. The 
Nazis are so very sure of the approval of their candidates by the 
voters that they have not made any provision for the case in 
which their list might be rejected^ 

VII. and Liberty^of^Subjects 

The German system of Jud icial administration consists of 
ordinary courts and administrative court s. ~U ndeF the Wehn er 
( ^Qnstitiilu mnfFte ; sta tes had their own ordinary courts Ccnt liMl O 
with Judges wh o were appointed fo r life and cou ld be Hon of ““"V 
remove d [ from office only "by judicial decisions . But ourt8 J 
by a series of decrees culminating in an act of January 24, 1985, 
the administration of Justice has been completely nationalised. 
Under this law the Reich took over on April 1, 1985, some 65,000 
judicial officials under its control. A single Ministry of Justice 
now functions for all the states as well as the Reich. Under 
the Weimer Constitution, appeals from the State Courts lay to the 
Supreme Court of Judicature, which was the final court of Justice 
,n Germany. The Supreme Court could not, however, judge of 
the constitutionality or otherwise of laws. That function was 
exercised by a special High Court of Justice. 

The present Dictatorial form of government leaves no room 
for the idea of constitutionally guaranteed individual rights. The 
Prussian Supreme Administrative Court is debarred LoMof 
by the Secret Police Act from reviewing the measures [?^ g idual 
taken under it by the secret police. The administra- under 
tive courts can no longer review the decisions of D,ctator,hip 
political leadership, nor can they act as arbiters in contro- 
versies between local government and supervisory depart- 
ments. The citizen is not, indeed, deprived of the opportunity 
to submit to proper tribunals specific grievances caused by 
administrative acts, but the administrative courts are advised 
not to obstruct the conduct of administration by voiding concrete 
measures ; they may simply outline the correct administrative 
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procedure. The right of forming any political party has beei 
denied by the promulgation of a law of July 14, 1933. This bn 
declares : “The Nation al S ocialist Ge rman W orkers* Party i 
the only political party in Germany. Whoever undertakes t< 
maintain the organisation of another political party, or t< 
form a new political party, is to be punished with imprison 
ment in a penitentiary up to three years or with confineinen 
in a jail from six months to three years unless the act is punish 
able by a higher penalty under other provisions”. A lav 
promulgated on July 5, 1935, established the novel principle 
that the courts shall punish offences not punishable under th< 
Criminal Code, if they are deserving of punishment according t< 
‘healthy public sentiment 1 . 


There are at present about 1,900 lowest courts of first ins 
tance, which can try petty civil and criminal cases. If tin 
case relates to property in which the amount involvcc 
organisation does not exceed 1 ,000 marks, it is tried by a singh 
judiciary Judge. In tlie trial of more serious criminal ease> 
the Judge is assisted by two Assessors. Over these an 
174 courts, called Landgerichte in each of which three Judge. 1 
sit to deal with civil cases involving more than a thousand marks 
and criminal cases which are not within the competence of court: 
of first instance. Appeals from the latter arc also decided in these 
courts. The Landgerichte can with one Judge and two Laymei: 
try commercial cases. For the trial of capital cases, the Land- 
gerichte are transformed into S chiv tiger ichte consisting of three 
Judges and six Laymen. Over these Courts there are twenty- 
nine Oberlandesgerichte , each of which contains criminal and civil 
panels consisting of three or live Judges. They exercise appellate 
jurisdiction. There are, besides this, the People's Courts, con- 
sisting of nine Judges to try cases of treason. The Supreme 
Court is the lleichsgerichte, which sits at Leipzig, and has one 


hundred Judges. 


exercises 


revisory 


jurisdiction ovSr 


inferior courts. Besides these, special Courts exist for all civil 
disputes arising from the relationship between employers and the 
employed. There are, moreover, 206 Sterilization Courts, which 
are composed of one Judge and two Medical men. Mentally 
and physically defective persons and all those who are, 
thought unfit for propagation are sterilized by the decree of 
these courts. 


VIII. The Civil Service 

By the Civil Service Law of April 7, 1933 and its supplemen- 
tary decrees severe restrictions have been put on the members 
of the Civjl Service. The law applies not only to the regular 
civil servants but also to the employees in semi-public enterprises 
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and undertakings in which the government has a 50 per cent 
or larger financial interest. Judges, all court officials, notaries, 
teachers and professors, officials of the army, elected municipal 
ofiicials are also included in the German Civil service. Everyone 
of these officials has to swear to the following statement. “I 
herewith testify on oath that despite careful examination, no 
circumstances are known to me which could justify the supposi- 
tion that I am not of Aryan descent or that one of my parents or 
grand parents at any time professed the Jewish religion. I am 
aware that I am liable to legal prosecution and dismissal from 
service if this declaration does not contain the truth.” The Jews 
were thus effectively driven out of public and semi-public services. 
Another decree provides that “officials may be dismissed from 
service, w T ho, because of their previous political activities, do not 
offer surety that they at all times act unreservedly for the 
national state”. This decree excludes all but the staunch 
adherents of the Nazi party from service. 


IX. Local Government in Germany 

The spirit of local self-government has been effectively des- 
troyed by the Municipal Ordinance of January 80, 1985. This 
decree places all German countries and municipalities, except 
Berlin, on one single statutory foundation, thus substituting 
national legislation for state legislation. The Deputy Leader 
Hess appoints a # party delegate for each municipality. The party 
delegate has no administrative function, but his consent is 
required for the adoption of the charter. He sends three names 
of qualified experts in administration after consultation with 
’ members of the Municipal Council to the Minister of- 
Interior who selects from among them the Mayor and the 
Mayor’s substitute. Municipalities of more than ten thousand 
inhabitants have whole-time salaried Mayor or his substitute. 
Whole-time Mayors are appointed for twelve years, and others 
for six years. The administrative responsibility for the conduct 
' of local government is vested in the Mayor, who is helped by 
the advice of the Municipal Council. The Mayor must consult 
the Council before enacting ordinances and adopting the budget. 
But the advice of the Council is not binding on the Mayor. The 
members of the Council are not permitted to vote on any projects 
submitted to them. They are appointed by the party delegates 
in agreement with the Mayor for a term of six years. 

^X. The Organisation of Labour 

A striking feature of the Weimer Constitution was the 
establishment of the Economic Council. It laid down the follow- 
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ing provisions* “For the protection of their social and economic 
The interests, workers and salaried employees shall have legal 

Economic representation in Workers' Councils for individual 

ownm undertakings and in District Workers’ Councils grouped 
according to economic districts a id in Workers’ Council of the 
Reich. The District Workers’ Councils and the Workers' Council 
of the Reich shall combine with representatives of the employers 
and other classes of the population concerned so as to form District 
Economic Councils and an Economic Council of the Reich for 
the discharge of their joint economic functions and for co-opera- 
tion in the carrying out of laws relating to socialisation. The 
District Economic Councils and the Economic Council of the 
Reich shall bo so constituted as to give representation thereori to 
all important vocational groups in proportion to their economic 
and social importance. All bills of fundamental importance 
dealing with matters of social and economic legislation shall, 
before being introduced, be submitted by the Government of the 
Reich to the Economic Council of the Reich for its opinion 
thereon. The Economic Council of the Reich shall have the 
right itself to propose such legislation. Should the Government 
of the Reich not agree with any such proposal, it must neverthe- 
less introduce it in the Reichstag, accompanied by a statement 
of its own views thereon. The Economic Council of the Reich 
may arrange lor one of its members to advocate the proposal 
before the Reichstag. Powers of control and administration in 
any matter falling within their province may be conferred upon 
Workers’ Councils and Economic Councils. The constitution 
and function of the Workers’ and Economic Council are within 
the exclusive jurisdiction of the Reich.” Thus, in the Reich 
Economic Council, capital and labour were given the same 
number of members with equal voice in the discussion of both 
economic and social policy. 

During the thirteen years preceding the Nazi revolution T^ade 
Unions were accepted as the agencies for collective bargaining to 
set wages, hours and other conditions of employment. The Trade 
Unions more than doubled their membership during these years 
as compared with pre-war figures. But under the 
FronV* bowt Hitlerite Dictatorship all Labour Unions and the 
corresponding employers' associations have been dissol- 
ved. A Labour Front including both workers and employers has 
been set up in May, 1933. Its organisation is regional as well as 
functional. The smallest unit of Labour Front is constituted by 
the members in a single firm. These arc gathered in 14,744 
local groups. They are again collected into 821 districts and 32 
regional, groups. In its vocational aspect, the Labour Front is 
organised in 18 divisions. The law of January 20, 1934, forbids 
stride# and lockouts. The work of the Labour Front is primarily 
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social and educational. Its most notable achievement has been 
the success of the “Strength through Joy” association which pro- 
vides .its members with low-cost trips and excursions during 
holidays, and arranges sports, lectures, concerts and theatrical 
performances. 

But these benefits have been purchased by labour at a very 
heavy cost. “The workers are,” writes Arthur Feiler in the 
Survey Graphic , “little better than slaves in the drive 
for rearmament. Strikes are forbidden. The workers ^ tl ° u r c k e e d r# to 
are no longer free to move from town to town, plant ^ 0 a n V p' s Hon of 
to plant, even job to job. A man may change his 
situation only if the change fits into the aims of the regime. No 
employer is permitted to hire any employee without the explicit 
consent of the official Labour Exchange.” According to the 
decree of February, 1937, “the individual’s ambition or desires are 

subservient to the state’s interest.” During the September, 

1938, crisis, tens of thousands of workers were requisitioned from 
industry, and without even time to say good-bye to their wives 
and children, they were loaded into special trains and sent to 
work on the fortifications along Germany's western frontier. But 
in normal times too, as a writer in Foreign Affairs has recorded, 
“armies of workers are transported from one part of the country 
to another like prisoners of war”. 

Characteristics of the Italian Constitution 


_he__Sardjnian Constitutio n of 1848 is , theoretically, the Cons- 
t i tut ion oLIfcaly^to-day. As successively L o n i b a r cT y~f" T use an y , 


Modena, Pajuna, Naples and Sicil y, Venice and Rome The Italian 
were incorporated in Sardinia, the Sardinian Constat u- Con«mutionj 
^ion was extended to these territories. Italy is a unitary 
state jvith a flexible constitution. The ordin ary .parli amentary 
enactment is sufficient to effect constitutional changes. It is due 


t o this flexibility that the Itali an Constitution has been able to 
as similate all the changes brought into it b y Signor Mussolini ! 
‘The flexibility of the Italian Constitution has saved it from 
complete submergence under the stress of the vigorous social and 
political reorganisation which has followed the War in Italy. 
it had been a rigid constitutio n it would certainly by now have / 
been bro^aru. whereas it has up ljolhis moment only been bent.” y 
We shall first of^IPdescribe the normal features of the Italian 
Constitution and then discuss the Fascist system of Government 
As in England so in Italy there is a King. Upto 1919 the Italiai 


tbe _King has been completely overshadowe d. There was a 
parliamentary executive in Italy before the inauguration of tbt 

63 
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Fascist regime, ^rticle 65 of the C onstitution of 1848 says that 
< Nature the Ministers are responsible to__Earl_iament and that 
* no law or Governmental Act shall take effect unti l 

they have received the~signatiire of a Minister . Unde r 

~ practic ally 


l of the 
(Executive 


the FascisCregirne the Gove m meiit b ecame fixed and 
irresponsible.,, 

^Xll. Rise of the Fascist Government 


Just after the Great War constitutional democracy in Italy 
was threatened with destruction by the growth of a strong 
Socialistic party in Parliament and of an equally strong 
ioiTdiV/on in Syndicalist movement outside the Parliament . Under 
[taiy War the pressure of the demand s^of the Socialists and Syn- 
dicalists, Signor Gislitfi, the Liberal Prime Minister, 
had to bestow upon the workers in the North a large measure 
of factory control in 1920. This measure roused the antagonism 
of many Italians who determined to fight the extra-parliamentary 
Syndicalist movement by organising local Fascist Committees. 
The origin of the word Fascist is the Latin 'fasces,’ the bundle 
Origin of ^ W ^8 S fastened around an axe, emblem of authority 
^Fascist which the old Roman lictors carried when they accom- 
a y panied the Consuls, and which symbolised the right to 
inflict corporal and, if necessary, capital punishment.” The early 
Fascists punished the Syndicalists or Communists or Bolshevists 
(they indifferently designated all three) whom they considered to 
be offenders against social peace and security. In July 1921. th e 
Syndicalists declar^aj^neral strik e, and to sub^uelbhem Signor 
Mussolini asked the Government to hand over to the Fascist s, 
within 48 hours, six seats in the Cabinet and the control of Jhe 
Air Fo rceL As these demands were refused, the Fascists movei\ 
towards Rome and encamped just outside the city in 1922 f in a 
menacing attitude. The King then saved the situation by invit- 
ing Signor Mussolini to form a ministry. Thus the unconditional 
Fascist movement was harnessed to the chariot of 
constitutionalism. 


^Xlll. The Corporative State 

Mussolini aimed at creating a Corporative State, in which the 
citizen, whether acting individually or in association with his 
Meaning of ^ ows » were declared to be subject to the higher 
Cowradvc being, the higher ends, and the higher means of a 
national organism which was integrally realized in 
the single party and its leader, ^n the Corporative State the 
sl Pai- part y, under the guidance of £Ke leader ex presses aaS 
represents the whole purpose of the State/) The apologists 
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of Fascism claimed that the Corporative State put an end to the 
antagonism between Capital, Manual Labour and Inteilectual 
Labour by subordinating all the three sections equally to the 
national interest. 

i The idea of th e Corporati ve State developed through thrg e 
stage s. In the first stage, Italians were attracted by the nega- 
tive side of the French Syndicalism which attacked Sta(Jcg 
the democratic system with its geographical constituen- ofitsdeve- 
cies, the political parliament and the political parties. * 

They sought to erect a new social order based on the manage- 
ment of each industry or occupation by its own syndicate. In 
the second stage the Fascist Party tried to set up a number of 
‘inixfcd syndicates’ or ‘corporations’, uniting both the employers 
and the employed in each of the economic units. As early as 
1920, Signor Kocco suggested that ‘the workers’ union and the 
employers’ associations should be unified, trade by trade, into 
one mixed syndicate’. Between 1922 and 1934 the Fascist 
Party and the Fascist Government were establishing their 
control over the syndicates of the workers in order that they 
might be brought into harmony with the syndicates of employers. 
A Ministry of Corporations was established on July 2, 192(5 ; 
the Charter of Labour promulgated by the Grand Council of the 
Fascist Party in 1927 spoke much about corporations ; and a 
central council of corporations was set up in 1930 but as yet 
there were no actual bodies uniting employers and the employed 
in any category of production. 

During the transitional period the unions of workers were 
brought under the control of the party and the Government by 
various measures. The most important of these was 
tlie Chatter of Labour, published on April 21, 1927. It of h L^our tcr 
described the purpose of Labour “as the well-being of 
>the producers and the development of the national strength. 
Professional or syndical organisation is free, but the recognised 
syndicate alone, under the control of the state, has the right of 
legally representing tfie employers and the employed, of stipula- 
ting for collective labour contracts for all belonging to its 
category and of imposing contributions on them. The collective 
contract is the expression of the solidarity of the various factors 
in production and is the means of reconciling the opposing 
interests of employers and the employed and subordinating them 
to the superior interest of production”. The workers lost the right 
to strike. The condition on which legal recognition was granted 
to a trade union was that it must contain at least 10 per cent of 
the workers employed in that particular industry and that its 
members must bo ‘of good moral and political conduct from a 
national point of view’. Only one trade union could be recog- 
nised in each industry ; but even if 90 per cent of the workers 
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engaged in it were not members of the union, they had to pay 
subscription to it and were bound by any agreement which the 
union made with an association of employers. The agreements 
related to discipline, hours of work, wages, weekly rest, annual 
holidays, treatment of workers during sickness, etc. Big indus- 
trialists exerted great influence on the Fascist Party and some 
of them occupied important places in the ministry. The 
Government could at its discretion approve or set aside the 
election of the President and Secretary of the union. 


The third stage in the development of corporations was 
reached in 1934 when twenty-two corporations or joint standing 
The joint industrial councils in twenty-two categories of econo- 
Corpora- mic life were set up. These categories included such 
t-ons trades as cereal farming, fruit growing, forestry, 
fisheries, grape culture and wine making, water, gas and electri- 
city supply, the chemical trades, paper and printing, the building 
trades, the metal industries, glass and pottery, arts and profes- 
sions, the clothing trade, theatres and public entertainments, 
hotels and restaurants, sea and air transport and external 
communications. Each corporation was composed of representa- 
tives of employers and workers and a few technical experts and 
members of the Fascist Party. The functions of the corporations 
were to adjust disputes, to regulate wages, hours of work, condi- 
tions of employment, and costs of production, to supervise em- 
ployment bureaus, to promote education and to advise the govern- 
ment on all industrial questions. 


The Corpo- The filial lOHU 

rative Orga- took in Italv 
nizatioTi . 

diagram : 


which the corporative organization 
may be illustrated by the- following 


Ministry of Corporations 


National Council of Corporations Fascist Grand Couricil 

{formulated economic policy and 
settled disputes between dit’forent 
branches of national economy) 


These hvo bodies supplanted the 
Chamber of Deputies in 1938 


Employe i s 


Workers 


National Confederation of 
Fascist Syndicates 


Joint Corporations National Confederation of 
Fascist Syndicates 


Federations of Syndicates 

Provincial and Regional 
Syndicates 
! 

Local Syndicates or 
j iO^npational Unions 


Federations of Syndicates 

I 

Provincial and Regional 
Syndicates 

Local Syndicates or 
Occupational Unions 
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In each district there was one syndicate of workers and one 
of employers for each category of trade. The local syndicates 
of workers and employers in each category were grouped into 
provincial or regional syndicates, which again were grouped into 
federations. The Federations were further organized into nine con- 
federations, of which four represented the employers and four the 
workers in Agriculture, Industry, Commerce, Credited Insurance 
and one represented professional men and artists. The separate 
organizations of workers and employers were brought together 
in the Joint Corporations, which were twenty-two m number as 
explained above. The most important members of these corpo- 
rations found place in the National Council of Corporations, 
which functioned under the Ministry of Corporations. 

The syndicates were made the basis of the electoral system in 
Italy in 1928. At that time there were thirteen nationwide 
confederations of Syndicates — one each for the employ- Corpora _ 
ers and the employees in (1) Industry, (2) Agriculture, 

(.'9 Commerce, (4) Banking, (5) Maritime and Aerial political 
Transport and (.(») Land Transport and Inland naviga- hte 
tion and a thirteenth association of artists and other intellectual 
and professional classes. Eight hundred candidates were design- 
ated by the twelve Syndicates of employers and employees as 
follows : — 


Category Total number of Number of 

persons in the category candidates nominated. 

Agricultural Employers 3, 7 4,658 96 

Agricultural Employees 10,21,461 96 

Industrial Employers 71,459 SO 

Industrial Employees 13,00,000 80 

Commercial Employers and Employees 48 + 48 

Maritime and Air Transportation Employers and Employees 40 + 40 

• Land Transportation and Inland Navigation Employers and 

Employees 32 + 32 

Sank Employers and Employees 24 + 24 

Professional men and artists 160 


Total 800 

Out of the 800 candidates thus designated the Grand Council 
of Fascists selected a list of four hundred persons. The Grand 
Council could also put new names in the list. The list used to 
be announced in the official gazette, and three weeks later was 
submitted to the electorate of the country, voting as one whole 
constituency. The electorate consisted of all males of 21 years 
of age and over, provided they had paid at least one day’s salary 
to their appropriate syndicate. The ballot paper bore the formula, 
“Do you approve of the list of Deputies designated by the 
National Grand Council of Fascism ?" The answer was to be a 
simple ‘yes’ or ‘no’. At the election of 1929 the list obtained 
over 98% of the total votes and at the election of 1934 the figure 
was 99.8%. 
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v The Fascists believe that corporativism provides a new con- 
ception of the form and structure of the State. It provides a new 
basis of representation, the functional instead of geographical, 
and also introduces a new self-discipline of al'l the 
leaHma't* of factors concerned in the field of economics. Mussolini 
often declared that the aim of corporativism was a 
1 higher social justice for the whole of the Italian people. 

The higher social justice implied a higher standard of living, with 
guaranteed work, a fair wage, and a decent house and also meant 
the participation of workers both in knowledge of the process 
of production and in the determination of its necessary discipline. 
But in actual practice the Corporations have acted merely as 
advisory bodies concerned with fulfilling the needs of the 
State. The leaders of the Fascist party exercised rigid control 
over the corporations. The standard of living of the workers 
declined. Politically, the system of state-controlled corporations 
could not be a source of popular representation. “Representation 
based on economic groups,” writes Barker, “however autonomous 
they may be, will be representation of different and divergent 
interests ; indeed, the more they are autonomous, the more it 
will bear that character. A representative body so constituted, 
and therefore so divided, cannot be a powerful factor in the 
political system. It will need a cement to hold it together if it 
is to act as a factor at all ; and that cement will necessarily be 
found in the permanent executive. A corporative parliament is 
a corollary, but in no sense a control, of the management of the 
State by an enthroned executive chief.” 


XIV. Structure of the Fascist Government 

The Fascist Party on the assumption of power in 1022 ex-»> 
pressed its intention to pieserve the the then existing poiitical 
structure, and to govern within the framework of the 
)tLc a consti- Constitution of 1848. But during the last twenty-one 
)i 848 nof years so many changes have been effected that nothing 
but the King and a fragment of the old Senate exist as 
relics of Parliamentary Government. In the place of subordination 
of the executive to the legislature, the Fascists have asserted thb 
pre-eminence of the executive over the legislative power. 

The King, Victor Emmanuel III (born 1869), is the nominal 
head of the executive. Mussolini, the real head of the executive, 
Kin declared in 1922 ; “We shall leave monarchy outside 
* tni our game, because we think that Italy would look with 
suspicion on a transformation of the Government which would 
eliminate monarchy.” In 1925 he expressed the hope that the 
monarchy would not obstruct the Fascist revolution, and threaten* 
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ed that if it did, “we would have to abolish it, as it would be a 
question of life and death”. The monarch has not in any way inter- 
fered b with the Fascist policy ; on the other hand, he seems to 
have accepted Fascism without reservation. He assumed the title 
of Emperor of Ethiopia by the Royal Decree of May 9, 193(5. 
The sum of 11,250,000 lire (,1!1 = 78^ lire on 4-11-39) per year has 
been settled in 1919 as the Civil List and the Crown Prince gets 
an allowance of three million lire as allowance. “A. king,” 
observes -Qse* “ with ra the r more power th an parliamentary 
systems ordinarily perm it, has be en pu shed e ntirelyTntbTHg^acF 
'ground — not deprived of certain o f hisjceremonial functions, it is 
truef but assuredly sh o ro_,QtL aiLh i sd i scr et io a .andjnfl u enceT * , 

The law of December 24, 1925, states that the executive power 
is to be exercised by the King with the aid of his Government. 
The same law gives statutory recognition to the 
position of the Prime Minister as the “head of the the'Duce? 
Government”. He is to carry on the Government until* Mu>sol,n * ' 
“the system of economic, moral and political forces, which raised 
him to power shall cease”. Bv a decree of April 28, 1938, a new 
Statute of the Fascist Party was promulgated, whereby the 
position of the Duce was incorporated in the Constitution of 
Italy. The Prime Minister was made independent of any parlia- 
mentary vote of confidence or censure. No motion can be laid 
before the Senate or the recently created Chamber of the Fasci 
and Corporations without the previous sanction of the Prime 
Minister. The other ministers were nominated by him. They 
were responsible to him, and not to Parliament. The law of 
November 25, 1920, provides death penalty for any act directed 
against the life, liberty or integrity of the Prime Minister. “Our 
Prime Minister,” stated Rocco, Minister of Justice, before the 
Senate, “is the recognised head of the great political, economic 
and moral forces of the country and those represented in Parlia- 
ment, the evaluation of whose importance is subject to the 
decision of the sovereign.” 

The Executive had the power to promulgate decrees having 
the force of law in many matters. The Government Law-making 
was empowered to amend the Penal Code, to modify power of the 
the Civil Code and to reorganize the system of judicial E “ cutive 
administration. It was authorised to modify the laws concerning 
public safety. 

Mussolini abolished the Chamber of Deputies on December 14 
1938. Its place was taken by the Chamber of the Fasci anc 
Corporations, which met for the first time on March The cham 
23, 1939. It was composed of 650 members of whom £" c ? f a * n h | 
150 members are elected by the National Council of Corpor,- 
the Fascist Tarty, and 500 members elected by. the t,0 ” , 
National Council of Corporations. The Duce of Fascism, the 
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members of the Fascist Grand Council, with the exception of the 
Senators and the members of the Royal Academy of Italy were 
ex-officio members of this body. The President and /Vice- 
Presidents were appointed by royal decree. The duties of the 
Chamber were performed by full assembly, by the Budget General 
Commission and by the Legislative Commissions. 

The Senate was composed of the princes of the Royal House 
who were twenty-one years of age (now numbering 8) and of an 
unlimited number of members nominated by the King for life 
from among twenty-one specified categories, t The ordinary 
Senators must be of forty years of age. In October, 
The Senate the Senators numbered 357. Some members of 

the Senate have occasionally opposed the Fascist measures. But 
the Government was assured of a majority, and could in any case, 
obtain the necessary number of votes by appointing Fascist 
adherents to the Senate. 

'The Chamber of Fasci and Corporations had no right to discuss, 
much less to criticise the acts and projects of the government. It 
did not select the President, who was appointed by the 
ofThe 0 ” 8 royal decree. The President in turn selected the other 
Legislature 0 fjj cers He also appointed and convoked the commi- 
ttees through which the Chamber carried on most of its work. 
The ostensible function of the new Chamber was to assist the 
Government in making laws. The Chamber had the right to 
discuss and approve the following measures : bills of a constitu- 
tional character ; general legislative delegations ; the budget and 
financial reports of the state, of autonomous administrations of 
the state, and of any public agencies which are of national impor- 
tance and which are directly or indirectly financed by the state. 
The Chamber could also be convoked to discuss and approve , 
other bills when the government so wished, or when such a step . 
was proposed by a plenary session or by a Committee apd is 
approved by II Duce. Bills which were not laid before the 
Chamber as a whole were examined by the proper Committee. II 
Duce might submit, for special discussion and approval, any bill 


t These categories are as follows : (1) Archbishops and Bishops, (2) President 
of the Chamber, (3) Deputies having served for six years or in three legislatures, 
(4) Ministers of State, (5) Ministers’ Secretaries of State, (6) Ambassadors, (7) 
Envoys having served for three years, (8) First Presidents and Presidents of the 
Courts of Cassation and the Court of Accounts, (9) First Presidents of the Courts of 
Appeals, (10) The Attorney-General and Procurator-General, (11) Presidents of 
Chambers or Courts of Appeals having served three years, (12) Counsellors of the 
Court of Cassation and Court of Accounts, (13) Advocates and officials of public 
ministries having served five years, (14) Generals of Army and Navy, (15) Coun- 
sellors of State having served five years, (16) Members of Provincial Councils, 
(17) Prefects, (18) Members of the Royal Academies, (19) Members of the Supreme 
Council of Public Instruction, (20). Those who by their merits and services have 
honoured the country, (21) Persons who, for three years, have paid three thousand 
^ in direct tax. 
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which he decided that it must be acted upon immediately. How- 
ever, this normal procedure might be superseded by the issuance 
of royal decrees in the event of an emergency created by War or 
by financial difficulties, or when the legislative committees have 
not had time to finish their work within the time allotted to 
them. Vote was taken openly in the Chamber. Every contrary 
vote was considered as an act of insubordination against the 
Party ; the voter automatically lost his seat in the Chamber and 
was excluded from public life. 

In September, 1928, the Fascist Grand Council was legally 
established as an organ of the state. It became “the supreme 
organ co-ordinating all the activities of the regime 
which arose out of the Revolution of 1922”. It acted Grind " cwt 
as a consultative body in considering the statutes, ordi- Counci1 
nances and policies of the Fascist Party, and as an advisory body 
on all questions of a constitutional character. Constitutional 
questions include succession to the throne, the attributes and 
prerogatives of the Crown, the composition and functions of the 
Grand Council, the Senate and the Chamber ; the attributes and 
prerogatives of the Head of the Government ; the right of the 
Executive to issue decrees having the force of law ; the organiza- 
tion of Syndicates and Corporations ; relations with Papacy and 
international agreements involving territorial changes The 
Secretary of the Fascist Party is also the Secretary of the Grand 
Council. The Grand Council consisted of three categories of 
members, namely, (i) those who participated in the March on 
Rome, who are appointed to the Council for an unlimited period 
of time ; (ii) a certain number of Ministers and other high digni- 
taries, appointed for as long as they hold their respective office ; 
and (iii) an undetermined number of members, appointed for 
three years by Mussolini, the Head of Government. Members of 
the Grand Council received no remuneration. It was in reality, 
the*ulfcimate source of both executive and legislative power, 
subject only to the Head of Government. 

XV, Local Government 

With the disappearance of democratic government at the 
centre, the local bodies were also deprived of self-government. In 
the phraseology current in India we may say that under 
the Fascist regime all the District Boards, Local of 
Boards, Union Boards and Municipalities in Italy were SS traliz “ - 
superseded and their administrative functions were 
entrusted to the members of the civil service. A high degree of 
centralization was effected in the government of local bodies 
between 1925 and 1930. Mussolini, who held the post of the 
Minister of the Interior along with many other pokts, appointed 

64 



500 


POLITICAL SCIENCE AND GOVERNMENT 


all important local officials and advisory bodies for the more 
populous towns. 

The whole of Italy was divided into 92 provinces, over each of 
which was appointed a Prefect. The Prefect was the chief 
Provincial official of his province and the provincial agent of the 
adminiatra- central government. He had to discharge his functions 
t,on under the supervision and control of the Minister of the 

Interior. He was assisted by a deputy Prefect and one or two 
inspectors. The provincial elective councils were replaced by the 
nominated boards in 1927. The Boards had to help ^he Prefect 
in carrying on the administration of the province and also to 
supervise the government of the communes. In 1981 provincial 
councils of corporative economy were set up with a view to co- 
ordinate the productive activities of the province. 

There are more than 7,000 communes in Italy. The Italian 
commune like the French commune may be a city, town or a 
village. There were elected boards in the communes 
Communes before 1920 and each such board elected the mayor. 

But the elective element was replaced by the nomina- 
ted Podesta, an officer appointed for five years by the Minister 
of the Interior on the recommendation of the Prefect. The Podesta 
exercised all the functions of the municipal authority in strict 
subordination to the Prefect. In communes containing more 
than 5000 inhabitants advisory councils were set up and the 
councillors were nominated by the Podesta. But in cities having 
more than one lakh inhabitants the members of the advisory 
council were nominated directly by the Minister of the Interior. 

The city of Rome, which had been administered by a 
Government M a y 0r an( j an elective council before 1925, came to be 
Rome f governed by a governor, two deputy governors and ten 
“Rectors”, all nominated by the Minister of the Interior. 
The Rectors did not constitute a board but had each his pwn 
departmental function under the general direction of the Gover- 
nor. An advisory council of eighty members appointed from lists 
prepared by the various syndicates and associations was attached 
to the Governor. Thus we see that under Fascism local self- 
government and the liberties of communes and provinces were 
subordinated to the exigencies of the central executive. 


XVI. Judicial System in Italy 

Italy, like France, has two sorts of courts— the ordinary and 
the administrative. The ordinary courts deoide cases between 
citizaaft and citizens, while the administrative courts are meant 
for trying officials, who are accused of transgressing the limits 
<*f their power in their official capacity. Each local area has its 
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local court, with jurisdiction to try petty civil and criminal cases. 
It is presided over by a magistrate or praetor. Above these local 
courts are the Superior Courts, which are more than one hundred 
in number. These courts hear appeals from the local courts and 
try original civil cases of more important nature. Important 
criminal 'cases are tried by courts of Assize with a Jury. But the 
Fascists established “special courts for the defence of the state” 
to try persons accused of offences against the Fascist regime 
without giving them the facility of Jury trial. These special 
Tribunals were composed of executive officials. Appeals from the 
Superior Co*urts lie to the Courts of Appeal which have head- 
quarters in various parts of the country. A special section of the 
Court of Appeal was created by the Fascists to try cases arising 
under the provisions of the Labour Charter. The highest court 
in Italy is the Court of Cassation. The Fascists unified the five 
courts of Cassation into one tribunal in 1925. This measure 
introduced some measure of uniformity in the interpretation of 
law. The Judges in the Italian Courts are never recruited from 
the Bar ; they are appointed from amongst persons who have 
qualified themselves specially for judicial service. 

In each province there is an administrative court, composed of 
the Prefects and certain other provincial officers. Appeals from 
the provincial court lie to a special section of the Council of 
State. The Council of State consists of some fifty members, 
appointed by the Minister of the Interior. It scrutinises royal 
decrees, goes through the state, contracts and performs similar 
other legal functions. 

WW. Present Tendency in Italian Politics 

Benito Mussolini fell from power in the sixtieth year of his 
life and the twenty-first year of his regime in July, 1943. Marshal 
Badoglio, the nominee of the Anglo-American Allies, was entrus- 
ted with the task‘of forming a new Government. He dissolved 
the Fascist Party and repealed the powers of the Fascist Grand 
Council. Count Ciano, the Foreign Minister in the Fascist re- 
gime and son-in-law of Mussolini, was shot dead after a trial on 
the’lOth January, 1944. (/The Fascist party came to pow er by 
force, retain ed power by force, and as soon as leaders failed to 
achieve success in war, they were driven from power.! This may 
be interpreted as the failure of the Fascists to make 4ny lasting 
impression on the* minds of the Italian people. The Fire-Party 
Milan Manifesto issued in the last week of July, 1943, showed 
that many Italians were anxious to end the state of political 
passivity to which Fascism reduced them. But if a democratic 
regime is established now under the aegis of a foreign invading 
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army, it is doubtful whether it would enjoy lasting prestige onc< 
the first enthusiasm had passed. It is not unlikely, however 
that the House of Savoy, the ruling dynasty of Italy, will dis- 
appear along with Fascism. Signs of anti-monarchical agitation 
are already in evidence in Italy. The present political situation 
of Italy is somewhat chaotic. The fate of the war will finally 
decide what sort of government will be set up in Italy. 



CHAPTER XXXIII 

CONSTITUTION OF JAPAN 

I. Introduction 


Constitutional government is an exotic plant in the soil of 
Japan, and as such its growth has been hampered by the social 
and cultural atmosphere of the country. Upto 1808 Japan re- 
mained divided amongst a large number of ferial chiefs who 
ruled^ their own territories in semi-royal style. The Emperor 
Meizi was restored to power in 18(58 ,with a view to make the 
government of the country free from corruption and foreign in- 
fluence. The feudal regime of the Shogunate had given some 
concessions to foreigners and the resentment against such a 
measure was largely responsible for the restoration of power to 
the Emperor. The restoration may be compared in some aspects 
to the French Revolution. It secured equality of all before the 
law and abolished class privileges of the feudal barons. All the 
land held by the feudal lords was transferred to the Emperor. 
Tike the western industrialized countries Japan wanted to 
introduce a liberal constitution of the western type. In 1882, 
the Emperor appointed his Prime Minister, Prince Ito to make a 
thorough investigation into the western institutions and to find 
good models for the Japanese government. The constitution was 
prepared in 1889. It was a variant of the Prussian adaptation 
of the British political system. 


II. The Constitution 

Th $ constitution of 1839 contains simply an outline of the 
t trinciples. It has 76 articles, arranged in seven chapters. But 
there are many constitutional laws, written and un- WritUni ^ d 
written, which condition the functioning of the organs unwritten 
of the state. Important matters like succession to the e e,nen * 
throne, the peerage, elections and finance are, regulated by 
imperial ordinances which were promulgated in 1889. Though 
the Japanese constitution is a w r ritten one, yet there are sdiiie 
important spheres of government winch are not regulated by any 
statute. One of the important conventions of the constitution 
is that the Genro or Elder statesmen (at present only one, name- 
ly, Prince Saionzi) are consulted by the Emperor on the choice 
of a new Prime Minister. As the rank of elder statesmen has 
thinned down to one, the Emperor consulted a group of former 
prime ministers in a ministerial crisis ' which occurred a few 
years ago. 
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Revision of the constitution itself must be initiated by the 
Enfperor. The Imperial Diet has power of deciding only on 
such revisions as are indicated by the Emperor. Article 73 of 
Amendment Constitution provides that an amendment to the 
o( the con»- Constitution, submitted by the Emperor, can be dis- 
titmton cusse d on |y w hen two- thirds of the members of either 
House are present. It can be adopted by a two-third majority in 
both the Houses. No formal revision of the Constitution has 
been made since its adoption in 1889 , but numerous changes 
have been introduced from time to time by the simple process ol 
law-making. 


III. ,The Emperor 

Sovereignty belongs entirely to the Emperor, and all power 
is exercised in his name. The actual power of the Emperor at 
the present time is much greater than that of any other 
monarch of the world. The Japanese Emperor is the 
Command highest priest of the national cult of Shinto. He is in 
supreme command of the Imperial Army and Navy and 
exercises this power independently of the advice of Ministers with 
the help of the chiefs of the Naval and Military General Staffs. 
The ‘Supreme Command’ consisting of the chiefs of the general 
army and naval staffs may order movements of troops and war 
vessels in the name of the Emperor without even consulting the 
minister of foreign affairs. This necessarily gives rise to com- 
plications in the diplomatic relation of Japan with foreign power* 
because the assurances given by the Foreign Minister may not be 
backed by the Supreme Command. This peculiarity of the 
Japanese Constitution also makes the power of the Emperor 
greater than that of any other functionary in the world. Tt is 
also because of this power of the Emperor that President lloose-» 
velt requested in December, 1937, that a protest which the U.* S. A. 
sent to the Japanese foreign office should be communicated 
directly to the Emperor. 

>Tbe law-making power is formally vested in the Emperor and 
the Imperial Diet. But the Emperor may issue ordi- 
pow« Hklng nances in cases of urgency without consulting the Diet* 
His power to issue ordinances for the government of 
colonies is unlimited by the Constitution. 

The Japanese Emperor, like the British King, ‘can do 
Wrong'. He is not subject to any law. He cannot be removed 
from the throne for any reason whatsoever ; and he 
is not to be held responsible for over-stepping the 
limitations of law in the exercise of his sovereignty 
Th# British monarch is bound to follow the advice of his 
ministers, who are responsible to the House of Commons. But 
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the Japanese Emperor takes advice not only from the ministers 
but also from the ‘Supreme Command’, the Privy Council, and 
from the Genro or Elder statesmen. As the last three groups 
of advisers are not responsible to the legislature, the Emperor is 
able to exercise a much greater degree of personal discretion 
than what is allowed to the British King. 

IV. The Privy Council 

The Japanese Privy Council is composed of members of 
the Cabinet and 24 Councillors, a President, and a Vice-President 
appointed by the Emperor on the advice of the Prime Minister. 
Persdns who have rendered distinguished service to the state in 
any capacity are usually appointed as Privy Councillors. The 
Privy Council is a consultative body. Whenever a question arises 
regarding the' interpretation of the Constitution or the organic 
law, the matter is referred to the Privy Council and its decision 
is usually accepted. It considers treaties and certain imperial 
ordinances. The Emperor consults its opinion regarding mea- 
sures which the Cabinet has recommended. The Privy Council 
is not responsible to the legislature. 


V. The Cabinet 




The Japanese Cabinet is not known to law, but like the British 
Cabinet it exercises great power and influence. The Ministry 
is composed of thirteeu State Ministers including the 
Prime Minister. The Cabinet includes the Ministers 
of the Foreign Affairs, Home Affairs, Finance, War, 

Marine, Justice, Education, Agriculture and Forestry, Commerce 
and Industry, Communications, Railways and Overseas Affairs. 


Ministers 
in the 
Cabinet 


There are four characteristic features of the Japanese Cabinet. 
„ irst*tfre responsibility of Ministers, collective or individual to 
the Diet, is not clearly established either in law or 
custom. The Government can do whatsoever it likes mw'Z. 0 ' 
in administrative affairs ; and the Houses can express th * 
independently of each other their judgment on what the 
Government had done. They may present written appeals to the 
Emperor against the action of the Ministers. They can suggest 
administrative measures to the Government. The Diet has the 
right of investigating the conduct of administration, although this 
is very narrowly limited and rarely used. It has the right of 
making inquiries on the responsibilities of Ministers, the right of 
receiving reports from the Government on the ineome and dis- 
bursements of the National Treasury, and on serious diplomatic 
questions, unless they are such as require absolute secrecy. 


Secondly, a convention has been established that the poBts of 
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War Minister and Minister of Navy should be held respectively by 
a General and an Admiral in active service. Such a 
Influence convention practically gives either of the fighting 
th* n il»vT d services an unlimited veto right in the formation of a 
new cabinet. The corporate spirit among the Japanese 
military and naval officers is so strong that no officer would 
accept office in a Cabinet without the approval of the majority 
of his' colleagues. When at the beginning of the year L937 General 
Ugaki was entrusted with the task ot forming a Cabinet, this 
approval 'was not given and consequently Ugaki failed to form a 
ministry. 


Thirdly, the power of initiative of suggesting candidates 
Selection of ^ or the office of Prime Minister rests with Prince 

prime Saionzi, who is the only living member of the 

& *“«***' Genro or Elder Statesmen created at the time 

of inaugurating the Constitution. 

Fourthly, a Cabinet Advisory Board has been established in 
May, 1935, by an Imperial Ordinance. The function of the Board 
Cabinet ‘ s *° ma ^ e investigations into important national ques- 

Adviaory tions upon the request of the Cabinet. It may also 

“ present views on such politics to the Cabinet on its 

own initiative. The members of the Board are chosen by 
Imperial order from among experienced statesmen or citizens 


VI. The Imperial Diet 

The Japanese legislature, called the Imperial Diet, consists o I 
House of Peers and the House of Representatives All the 
members of the House of Peers are not hereditary 
3ar W - lords. The House of Peers consists of some 409 mom- 
hers, of whom about ‘20Q belong to the nobility. The 
hereditary element consists*of all the imperial prince# 
above 20 years of age, all princes and marquises above 30*years 
of age, and a number of counts, viscounts and barons elected by 
their own order for seven years. Besides these there are some 
125 members, appointed for life by the Emperor on the rec om- 
mendation of the Prime Minister because of their meritor* ous 
service to the people. The richest class of tax payers elect a tew 
members, and they are thereupon appointed to the House of 
Peers by the Emperor for seven years. The Imperial Academy 
consisting of the Emperor’s notable servants elects four of its 
members for a term of seven years. 

The House of Peers has equal legislative power with the House 
of Representatives. But appropriation bills- must 
originate in the lower Chamber. The upper Chamber, 

* however, can amend or reject it. The Cabinet is more 
differential to the opinion of the House of Representatives than to 
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that of the House of Peers. The Japanese Upper Chamber has not 
power to try cases of impeachment. 

The House of Representatives is composed of members elected 
in constituencies, sending three to five members each. Voting is 
by secret ballot, though each voter is required to write TheHouse 
down the name of the candidate for whom he votes. ofRepr“ se 
Members are elected for a term of four years, but the ,entatlve ‘ l 
House may be dissolved sooner. The electoral law of 19*25 has 
established universal male suffrage, the age qualification being 25 
years. The candidates must be 30 years of age. The present 
number of members is 440. 

The Diet is convoked annually by the Emperor for a period of 
ninety days only. This period may he prolonged, if necessary, 
by an Imperial order. The national budget must get Th B d t 
the consent of the Diet. It is presented by the c u 
Government to the House of Representatives first ; but it must 
be passed by both the Houses. In case the Diet fails to vote the 
budget, the Government is empowered to carry out the budget of 
the previous year. The budget is confined to expenditure alone, 
revenue being determined by law. * 


VII. Party System 

There are two great political parties in Japan — the Seiyukai 
and the Minseito. The Seiyukai Party corresponds very roughly 
to the Conservatives advocating the development of 
internal trade by subsidising industry and agriculture. J a 7 t °ieV eat 
The Minseito. like the old Liberals, believe in develop- 
ing foreign trade on the basis of strict economy at home and good 
relations with foreign nations. Besides these two parties there 
mre a few small groups of Proletariat parties. The militarists 
oppose both, the great parties, though they themselves do not 
constitute a party in any sense of term. 

It is a peculiarity of Japanese party politics that both the 
Seiyukai Party and the Minseito Party are controlled by clans 
which are interested in particular industries. The former is 
controlled by the Mitsui clan which is chiefly interested in 
banking, manufactured goods, heavy industry and Inflttenceof 
armaments. The Mitsubishi family concern lies behind hmdum 
the Minseito Party. It controls shipbuilding and cana 
engineering, marine insurance and warehousing, electrical engi- 
neering and air-craft construction. It will be seen that though 
the political parties are dabbed, Moderates in foreign policy, yet 
war-like preparations are beneficial to their financial interests. In 
May, 1937, the Minseito and Seiyukai Parties combined to bring 
about the fall of the Hayashi Cabinet. 
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VIII. Present Tendency of the Japanese Constitution 

The Japanese Constitution has practically broken down since 
the annexation of Manchuria in 1931. The invasion of Manchuria 
was undertaken by the Militarists on their own responsibility. 
The Minseito Government, which was then in power, had tried 
to restrain them in vain. The Minseito ministers resigned in 
incrtaie of December, 1931, and were replaced by the Seiyukai 
the Army with Innukai as Prime Minister. Innukai 

* rmy opened negotiations with China and immediately there 
arose a cry of lack of patriotism against him. Innukai was mur- 
dered by young patriots with navy revolvers on May 15, 1932. 
After this incident Viscount Saito formed the Government, but 
the militarists became more powerful than ever. In February, 
1936, a group of fanatical young officers assassinated Viscount 
Saito and Prince Takahashi, two of Japan’s most eminent senior 
statesmen. 

Japan’s political . structure to-day has been described by one 
writer as a half-way house to Fascism. There is no individual 
in Japan who in scope of personal power could be 
Tendency compared with Hitler or Mussolini. But there is very 
little freedom of the Japanese Press. Elections have 
become almost meaningless. The Hayashi Cabinet which 
Red uction res ig ne( l on May 30, 1937, did not include a single 
the‘me* rof mem ber, who was affiliated to a political party. The 
role of the Diet has been reduced to that of a power- 
less and irresponsible form of criticism. 



CHAPTER XXXIV 

CONSTITUTION OF SOVIET RUSSIA 

J. Origin of the Soviet Constitution 

The autocratic rule of Romanov dynasty, established in 1613, 
remained unshaken till the beginning of the twentieth century. 
The force which ultimately shook the omnipotent The 
power of the Tsar to its very foundation was the rise Bohhevik 
of a class-conscious proletariat. The industrialization ary 
of Russia, which began in the second half of the nineteenth 
century, created a class of propertyless workers, numbering about 
three millions before the Bolshevik Revolution in 1917. The 
cause of the proletariat was championed by a group of radical 
intellectuals, who formed themselves into the Social Democratic 
Party in 1898. At the London Congress of 1903, the Social 
Democratic Party split up into two groups — the Bolsheviks 
(Majority) and the Mensheviks (Minority). The Bolsheviks 
advocated a policy of thorough-going revolution, while the 
Mensheviks favoured evolutionary methods. 

The discontent of the people and the defeat of Russia in the 
Russo-Japanese War prepared the ground for the premature 
Revolution of 1905. A Soviet was formed in St. 
Petersburg in October, 1905 ; and its example was of 0 t ™i” s 
followed in a score of other Russian cities. The term p"'|‘ to 
‘Soviet’ literally means any kind of council, but it has 
now come to denote a council of delegates chosen by the workers, 
soldiers or peasants in any factory, army or agricultural commu- 
nity. Lenin recognised the importance of the Soviet Organisation 
as early as 1905. The general strike which was proclaimed in 
October, 1905, completely paralysed the country’s economic life. 
With a view to gain popular support, the Tsar had to issue a 
Manifesto promising the establishment of Duma or Parliament 
elected by democratic suffrage and the recognition of civil liber- 
ties. The revolutionary movement Wijs sternly suppressed. The 
Tsar failed to transfer any real power to the representatives of 
the people. The incompetent military organisation of the Tsarist 
Government during the World War precipitated a revolution in 
Russia, as a result of which the Emperor Nicholas II abdicated 
on March 12, 1917. A Provisional Government under Prince 
Goerge Lvoff was set up by the Duma, but it retained power only 
upto May 16, 1917, when it was reorganized. Meanwhile Lenin 
returned from exile in April, 1917, and raised the slogan, “All 
power to the Soviets”. On August 6, 1917, la new Cabinet was 
formed with M. Alexander Kerens ky as Prime Minister > 
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Kerensky was unable cither to control the Soviets or to elaborate 
a concrete programme which would have met the demands of the 
masses. On November 7, L917, the Military Revolutionary 
Committee of the Petrograd Soviet seized the Government autho- 
rity, and handed it over the next day to the All-Russian Congress 
of Soviets. The llolsheviks, who assumed the name of the 
Communist Party in 1918 controlled the authority of the Soviet 
Government. 

The Fifth All-Russian Congress of Soviets assembled in July, 
1918, and adopted a Constitution for the Russian Socialist 
The three Federative Soviet Republic. Its provisions were, in 
Conttitu- the main, adopted for the Union of Soviet Socialist 
tM>ns Republic m 1928. The Constitution has been changed, 

rather radically, by the 8th Congress of the Soviets, which met 
on December J, 198(5. This Constitution which is at work at 
present, is populaily known as the Stalin Constitution. The 
Constitution of 1918 will be referred to as the first Constitution, 
that of 1928 as the second Constitution, and the present one as 
the third or Stalin Constitution. 



The Structure of Society and Rights of Individuals 


The first twelve Articles of the Stalin Constitution describe 
the structure of society in the U. S. S. R. The Constitution 
declares : “The economic foundation of the U. S. S. R. 
notTi'iur consists ol the socialist economic system and the socia- 
•oUety im5t l' 8 * 1 ownership of the tools and means of production. 

firmly established as a result of the liquidation of the 
capitalist economic system, the abolition of private ownership of 
the tools and means of production and the, abolition of the 
exploitation of man by man The land, its deposits, waters, 
forests, mills, factories, mines, railways, water and air transport, 
banks, means of communication, large state-organized farm enter- 
prises and also the basic housing facilities in cities and industrial 
localities are state property, that is, the wealth of the whole 
people.” tin the first two Constitutions private property and collec- 
tive farms'had no place nJoT]^ DitT in thflprgfiftnt, finnatitntirm the, 
right of every collective farm and of household over the house, 
productive live-stock, poultry, small farm tools, a plot of land 
attached to the house for personal use and the subsidiary 
husbandry on the plot has been recognised. The law also allows 
small-scale private enterprise of individual peasants and handi- 
craftsman based on their personal labour, provided there is no 
exploitation of the labour of others. The Constitution also allows 
the tight of personal property of citizens in their income from 
work and in their savings, in their dwelling house and auxiliary 
, husbandry, in household articles and utensils and in articles for 
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personal use and comfort, as well as the right of inheritance of 
personal property of citizens, 

The earlier Constitutions had no list of fundamental rights and 
duties of citizens ; but the present Constitution has one. The 
first Constitution recognised simply freedom of religious and anti- 
religious propaganda ; but the third Constitution grants 
freedom of performing religious rites to those who Rented*" 
believe in any religion and the right of carrying on 
anti-religious propaganda to those who have no faith 
in religion. The Constitution guarantees to every citizen the 
right of remunerative work, the right to specified hours of rest 
and to holidays with pay, the right to free and unlimited educa- 
tion of every kind and grade, the right of women to fulfil the 
function of motherhood with all possible alleviation of the physi- 
cal suffering involved, without pecuniary sacrifice or burden and 
further aided by universally organized provision for the care of 
infants and children ; and above all, the right to full provision 
according to neca, in all the vicissitudes of life. “All these new 
and unprecedented rights of man,” writes Sidney Webb, “are 
guaranteed by the proposed Constitution, not merely to a ruling 
class, a dominant race, a favoured sex, or even a specially insured 
minority, but universally according to need, without individual 
insurance premium and without exclusion of sex or colour or 
social post, to all citizens in city or village, including the back- 
ward peoples of nearly 200 tribe/a * throughout the vast continent.” 
Over and above these special rights, the citizens of the U. ft. ft. R. 
are guaranteed f reedom of speech, fre ed om of the press, freedom 
of assembly aud th e holding of mass mceting ^aad 
street processions and "cfemonstra tlonsV ^Butinreality, “the right 
of association Ti? granted only to professional or social groups 
kvhich have the government’s approval, and attempts to form 
lion- Communist political organisations or ov en independent Coni- 
miimsrTa ctron's are promptly su pp ressed. The expression of 


unorthodox political 
universities.” 


or economic views, is barred in schools and 


Political Structure of the U. S* S. R. 

According to the constitution of 1923 the U. ft. ft. U. was a 
close federation of seven Soviet Bepublics namely, (1) the 
Ihissian Socialist Federal Soviet Republics (It. S. F. S. It. having 

^According to the Census of J939 which was taken before the conquest of 
Poland, the number of citizens in U 8. 8 R. is 170,126,000. According to the 
anomic Hand-book of the Soviet Union , published in 1931, the population 
°f the Soviet Union is composed as follows: Russian 52 9i Ukrainians 21% 
White Russians 3 2, Kazakhs 2*7, Uzbeks 2*6, Tartars 2, Jowb 1 8, Georgians 1*2, 
Azerbaijan Tttfk* 1% Armenians 1*1 por cent. Other racial and national groups* 
uuistitute }ess than one per cent of the total population. 
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trade, agriculture and industry, regulation of education, public 
health, and administration of Justice leave very little scope for 
the constituent republics and tend to make the government a 
centralised one. By a misuse of the terms ‘Sovereignty’ th e 
constituent republics are guaranteed “the sovereign rights 7 * 
But from the theoretical point of view, the government cannoTBe 
called a unitary one, because Articles 17 and 18 declare: “The| 
right freely to secede from the U. S. S. R. is reserved to each 
autonomous republic. The territory of the copstituent republics 
may not be altered without their consent” J The Soviet of 
Nationalities, the Second Chamber of the Legislature, represents 
the constituent and autonomous republics, autonomous provinces 
and 'national regions. The federal tendency, however, is more 
apparent than real, because according to Article 20 the All-Union 
law prevails over the law of a constituent republic in case of 
conflict between the two. - 


vjLjV. The U. S. S. R. Legislature 

The legislature of the Union of Soviet Socialist Republic is 
known as the Supreme Council of the U. S. S. R. It is the highest 
organ of state power. It consists of two chambers, the 
Council of the Union and the Council of Nationalities . oft£e°* lt,on 
The Council of the Union is elected by the' citizens by Camber* 
electoral districts on the basis of one deputy per 300 .000 , 

population for a term of four years. The second chamber called 
the Council of Nationalities is elected by the citizens of the 
U. S. S. R. by Union and autonomous republics, autonomous 
provinces and national regions on the basis of 25 deputies from 
each Union republic, 11 deputies from each autonomous republic, 
*5 deputies from each autonomous province and 1 deputy from 
eachtiational region. 

Both the chambers of legislature have equal rights and both 
enjoy the right to initiate laws. A law is considered approved if 
adopted by both chambers by a simple majority vote 
in each. Sessions of both the chambers begin and between the 
terminate at the same time. Sessions of the Supreme two Hou ” s 
Council are convened by the Presidium of the Supreme Council 
twice a year. Extraordinary sessions are convened by the Presi- 
dium at its discretion or on the demand of one of the Union" 
republics. In case of disagreement’ between the Council of the 
Union and the Council of Nationalities, the question is referred 
for settlement to a conciliation commission .consisting of equal 
number of members from each chamber. If the conciliation 
commission cjoes not come to an agreement upon a decision, or 
if its decision does not satisfy one of the chambers, the question 
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is considered for a second time in the chambers. In the event 
of the two chambers not agreeing upon a decision, the Presidium 
dissolves the Supreme Council and fixes new elections. 

The Supreme Council is too unwieldy a body to exercise real 
power. It meets for very short periods twice a year and also in 
Extent of case °* cmev g cnc }’ to receive reports by government 

its real officials on such subjects as foreign and domestic policy 

power jhp p r0 g ress of the Five-year Plan, the position of the 

Hod Army, to ratify the acts of government and similar other 
purposes. Much of the real work of legislature is carried out 
by the Presidium. 

The feature which distinguishes the Itussian legislature from 
that of democratic countries like England and the U. S. A. is 
that the former vests great powers in a body, called the 
dium^the Presidium of the Supreme Council. The Presidium 

Sounc?* consisting of a chairman, 11 Vice-Chairmen, a secretary 

and 24 members is elected at a joint session of both 
chambers. Tt is accountable to the Supreme Council for all its 
activities. It (a) convenes sessions of the Supreme Council ; (b) 
interprets existing laws and promulgates decrees ; (c) dissolves 
the Supreme Council in case of irreconcilable difference between 
the two chambers and fixes new elections ; (d) conducts a refer- 
endum on its own initiative or on the demand of one of the 
Union republics ; (e) rescinds decisions of Council of People’s 
Commissar of the U. S. S. It. and the Councils of People’s 
Cdmmissars of Union republics in the event that they are not in 
accordance with the law ; (0 between sessions of the Supreme 
Council relieves of their duties and appoints People’s Commissars 
of the U. S S. It. at the instance of the Chairman of the Council 


of People’s Commissars of the U. S. S. It. to be subsequently 
submitted for confirmation by the Supreme Council ; (g) awards 
decorations and bestows honorary titles ; (h) exercises the right 
of pardon ; (i) appoints and replaces the supreme command of 
the armed forces of the U. S. S. It. ; (j) between sessions of the 
Supreme Council declares a state of war in the event of an armed 
attack, or in tho event of the necessity to fulfil international 
treaty obligations of mutual defence against aggression ; (k) 
declares general or partial mobilisation ; (1) ratifies international 
treaties ; (m) appoints and recalls plenipotentiary representatives 


to foreign states ; (n) and accepts the credentials and letters of 
recall of acc redited diplomat ic representatives of foreign s tates. 
TEis long list of functions of the Presidium shows that the 


functions carried out by the ceremonial head of the 8tatc in 


. England, the U. S. A. or France are discharged by the 
GMiwt collective body, known as the Presidium. The Consti- 
dlam tutian of 1930 makes no provision for a president of 
the Soviet Union. The powers of the Presidium are legiftotive 
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, (issuing decrees), judicial (interpreting existing laws), and execu- 
tive in character. 

Amendment of the Constitution is effected only by Amendment 
decision of the Supreme Council, when adopted by a of the Co««- 
majority of not less than two-thirds of the votes in each 1 ,on 
of its chambers. 


y'y. Electoral System 

The franchise of the U. S. S. K. is conferred on the largest 
number of citizens ever known to history. All citizens of the 
age of 18 or over, with the exception of only those who are 
mentally deficient or are deprived by the courts of their civil 
rights, are entitled to vote. Tb p - nu] y ot her countries where, 
persons of 18 are allo wed to vote are, ^T urkey, Argentina and 
Mp.xiqo, but no ne exc ep t T^s^Ia jal 1 o w s _ women of 18 tn ^mta. 
Many disqualifications, such as antisocial occupation, family 
relationship to the late Tsar, and membership of a religious order, 
which were enforced in the first two Constitutions, have been 
removed now. Citizens serving in the ranks of the Red Army 
have the right to elect and be elected on equal terms with all 
citizens. The total number of persons who recorded their vote 
in the first election under the new Constitution on the 12th 
December, 1937, was over 9,11,13,153. It is to be noted that in 
British India, with a population of 271 millions, only 36 millions 
ire enfranchised ; whereas in the U. S. S. R. with a population 
of 170 millions, 91 millions, are entitled to vote. 

Another remarkable feature about the Russian franchise is that 
t is regarded as social obligation rather than a right ; hence 
ilrao^ all the voters participated in the election. In^the earlier 
constitutions ever y 25.000 electors in towns were entitled to elect 
me representative, whereas in villages every 1,25,000 voters had 
me representative for the Provincial Congress. Such an inequa- 
ity between towns and villages has been removed by the new 
Constitution. Now elections of deputies are direct. Elections 
;o all Soviets of toilers’ deputies from the village &hd city Soviets 
)f toilers’ deputies up to and including the Supreme Council of 
,he U. S. S. R. are carried out directly by the citizens by direct 
rote. Voting at elections is secret. The right to put forward 
sandidates is secured to social organisations and societies of the 
oilers, Communist Party organisations, trade unions, Co-opera- 
ive, Youth organisations and Cultural societies. Every deputy 
s obliged to render account to the e)ectors_of his wnrJz. and he 
aav at any time be recalled up nn (focisinn of n. pj*jr>rity of tha 
lectors. , 
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VI. The Executive Authority 

e highest executive and administrative organ of state power 
of^the U. S. S. ft. is the Council o f Peop le's Commissars . It 
( corresponds to the Cabinet m the other democratic 

Sthe Coun countries. But w hereas the Prim e Mi nister selects the 
/ 'Commissars other ministers in England, 'JET the UJ3._S._R. ministers 
( are chosen by the "S upr eme Council at a joint session of 

\ts t wo ch ambers. The Council of People's Commissars is 
responsible to the Supreme Council, and between sessions of the 
Supreme Council to the Presidium. Its functions are (a) to co- 
ordinate and direct the work of the All-union and Union-republic 
People’s Commissariats of the U. S. S. ft and of other economic 
and cultural institutions under its jurisdiction ; \jrt5) to take 
measures to realise the national-economic plan and state budget 
and to strengthen the ci edit-monetary system ; i/f to take 
measures to ensure public order, to defend the interests of the 
state and to safeguard the rights of citizens ; ^2) to exercise 
general direction in matters regarding relations with foreign 
states;^) to determine the annual contingent of citizens 
subject to be called for active military service, and to direct the 
general organisation of the armed forces of the country ; ani N-K 
to form, in case of necessity, special committees and central 
administrations on matters of economy, culture and defence. 

The Council of People’s Commissars is composed of the Chair- 
man and Vice-Chairmen, Chairmen of the State Planning 
Commission, and of the Soviet Control Commission, the People’s 
Commissars of the U S. S ft., and of the three Chairmen of the 
Committee for Purchasing Agricultural Products, of the Commi- { 
ttee on Arts and of the Committee for higher education respec- 
tively. The People’s Commissariats direct the branch of stab 
'"Composition sA™ 1 * 1 strati on entrusted to them on the entire teiritor 
S Council ^ either directly or through organ 

) c appointed by them. Union-republic People’s Commit 
t sariats direct the branch ol state administration entrusted t 
them as a rule through identically named People’s Commissariat 
of the union-republics, and administer directly only a certain 
limited number of enterprises according to a list approved by th 
Presidium of the Supreme Council of the U. S. S. R. Th 
following People’s Commissariats comprise the All-Union People’ 
Commissariats : . Defence, Foreign Affairs, Foreign Trade 
BaAlw aya^ . CQn i muu bations^ Water. Transp ort. Heavy I ndustry 
efence Industry. The following People’s Commissariat 
comnrise the Union republic People’s Commissariats : Foo 

Timber Jndustry, Agriculture, Stat 
0«m and Iiivestodt Farms, Finance, Hoorn Trade, Horn 


^Composition 

Council 


Affairs, Justice, and Health. 
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The Commission of Soviet Control consists of sixty tried and 
trusted members of the Communist Party, nominated by the 
Central Committee of the Party. It is charged with seeing to it 
that every important decree or directive of the Central Commission 
Executive Committee i.e., the Council of People’s of soviet* 
Commissars is actually complied with in every part of ° ntro 
the U. S. S. R. It has its own Inspectors, Accountants and 
other Agents to carry out this purpose. These officers are inde- 
pendent of any local authority. This Commission acts in close 
conjunction with a Commission of Party Control. Thus, the 
Party makes itself the real sovereign of the state. 

At present the executive authority has been centralized in the 
hands of M. Stalin who has become the Prime Minister as well as 
the Minister of Foreign Affairs in April, 1941. This assumption 
of direct authority by Stalin is likely to contribute to the efficiency 
and speedy execution of policy. In presenting the budget the 
People’s Commissar for Finance said in January, 1944 : “ After 
2| years of war on an unprecedented scale the Soviet Union is 
industrially and financially sounder than before. This is due 
mostly to the national peace-time effort in building powerful 
industry throughout the succession of Five-year Plans.” 



Judicial Organisation 


The Supreme Court, elected by the Supreme Soviet of the 
U. S. S. R. for a term of five years, is the highest judicial organ 
of the State. Under the earlier Constitutions, Judges were 
appointed and removable by the Central Executive Committee. 
In case of a conflict between the laws of a Constituent Thc 
Republic and the Union, the Supreme Court could only ^ r r c t me 
•appeal to the Central Executive Committee to set this ° u 
righto But now it has been vested with the power, of “supervi- 
sion of the judicial activities of all judicial organs of the U. S. S. R. 
and of the Constituent Republics.” It has original jurisdiction 
over disputes between Constituent Republics, but it has never yet 
been called upon to exercise it. It exercises criminal jurisdiction 
in cases involving either persons of high position or charges of 
exceptional importance. 


In each Constituent Republic the law courts are divided into 
People’s Courts and Special Courts. The People’s Court consists 
of the People’s Judges and two Assessors, and their Tbe 
function is to examine as the First Instance, most of Lojw 
the civil and criminal cases, except the more important 
ones, some of which are tried at the Regional Courts. The 
Regional Courts have original as well as appellate jurisdiction. 
The Judges of the People’s Courts and Presidents and Members 
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of the Regional Courts are elected for four years by the Soviet of 
the respective areas. 

The Special Courts are (1) the Labour section of the People’s 
Thc Courts, (2) Rural Commissions settling dispute in 

Courts agrarian cases, (3) Arbitration Committees settling 

disputes between state organs concerning property 
rights, (4) Military Tribunals, and (5) Disciplinary Courts which 
deal with offences and neglect of official duties. 

Position of the Communist Party 

The position of the Communist Party lias been recognised b; 
Article 12G of the new Constitution. The citizens of the Stat< 
are ensured the right to unite in the Communist Part; 
nSnIi itu ’ alone, which is referred as ‘‘the vanguard of the working 
the^Party f People in their struggle to strengthen and develop th< 
socialist system” representing “the leading nucleus o 
all organisations of the working people, both social and state.” 

Every organ of administration is always headed by a Part; 
member, who receives instructions not only from the politica 
Dictatorship but a ' so f rom the party chief. In every factor; 

Part^ and * n ever y collective farm, there is a Communisi 

y < cell which watches the technical administration of the 
Factory or the farm, and which receives instructions from tht 
higher organs of the Communist Party. “In this way the members 
of the Party distributed over the whole mechanism of the State 
system represent the controlling power which drives the State 
machine in the direction required by the General Secretary of the 
Communist Party along the so-called ‘General Party Line.’ The 
purity of the Party policy and strict discipline are maintained b; 
means of a special Party Code of Regulations and by systematic 
purges.” The dictatorship of the Communist Party, with its twe 
io three million members in a population of 170 million!, is 
Frankly admitted by the leaders of Soviet Russia. “In the Soviel 
Union,” writes Stalin, “in the land where the dictatorship of the 
proletariat is in force, no important political or organisational 
>roblem is ever decided by our Soviets and other mass organisa- 
tions, without directives from our Party. In this sense, we may 
lay that the dictatorship of the proletariat is substantially the 
lictatorship of the Party, as the force which effectively guides 
ihe proletariat.” 

The questions that arises in this connection is whether the 
lictatorship of the Party does not mean that dictatorship of 
' Stalin. Like Cromwell in England Stalin repudiates 
the suggestion that he is a dictator. Sidney and 
&***' ^eat r^celAVe bb also hold that Stalin is not a dictator. 
ifT’ .They think that in the pattern of the Cpmmunist Parian 
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indivi^u^ nop lace, beca use de cisions are alway s 

a rrived a t„by ,discussions ^iinong_coHe a^ues ! Hut Tn fchis~ discus-S 
sions, Stalin is the “supreme analyst of situations, personalities^ 
and "tendencies. Through his analysis he is supreme combiner oy 
many wills.” 

Problem of Nationalities in the U. S. S. R. 

The U. S. S. R. is a multi-national state ; but its character is 
totally different from Tha t of t he Ot toman Empire, theTh Tssian 
E mpi re SfffA u . wlfich existed before 1914 . These 

multi-national states aimed at producing unity l>y suppressing the 
national characteristics of the subject nationalities. Czarist 
Russia tried to Russify the Finns, Estonians, Latvians etc. But 
the U. S. S. B. has promoted the national culture of the different 
nationalities which make up the state. There are nearly twenty 
nationalities and over seventy national minorities, each with a 
language and culture of its own within the borders of the Soviet 
Union. All the important nationalities are given the status of 
Union Republic or Autonomous Republic. The Union Republic 
has got the ri ght to secede from the Union ; hut Autonomous 
Rep ublics do not possess this right. This is due to the fact that 
the Autonomou^^ surrendered on all sides by 

U. S. S, R. territory, and so to concede to them the right of 
secession would be meaningless. Moreover, an Autonomous 
Republic has usually such a small population that it can never 
hope to maintain its existence as an independent state. 

Each national group has the right to adopt its own language in 
the schools and colleges, in their councils and courts of justice 
and in all official business. Each group is encouraged to give 
preference to their own nationals as teachers and local officials. 
Their religious service and social customs are not interfered with. 
Th« four Moslem Unibn Republics of Azerbaijan Turks, Turko- 
mans . Uzebeks and Tadzhiks in the Soviet Union, enjoy perfecT 
freedom" in Reli gion, language and cultured Theyliave their own 
schools and text-books, their own literature and folk-lore and their 
own theatres and cinemas. The Soviet authorities have taken 
particular care in fostering every indigenous industry, in 
establishing new industries and in developing their mineral 
resources. 

The rights of the different Nationalities are safeguarded by 
the Council of Nationalities, which enjoys equal power and has 
equal number with that of the first chamber, the Council of 
the Union. When the draft constitution was being discussed, 
there was a proposal to do away with the second chamber. But 
Stalin opposed the amendment vigorously. He said : O' A single- 
chamber system would be better than a dual-chamber system 
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if the U. S. S. R. were a single-nation state. But the U. 8. S. R. 
is not a single-nation state. The U. S. S. R., as wc know, is a 
multi-national state. We have a supreme body in which are 
represented the common interests of all the working people of 
the U. 8. S. R. irrespective of nationality. This is the Soviet 
of the Union. But in addition to common interests, the 
nationalities of the U. 8. 8. R. have their particular > specific 
interests, connected with their specific national characteristics. 
Can these specific interests be ignored 9 No, they cannot. Do 
we need a special supreme body to reflect precisely these specific 
interests 9 Unquestionably, we do. There can be no doubt that 
without such a body it would be impossible to administer a multi- 
national state like the 17. 8. 8. R.” 

The harmonious relation between the different nationalities in 
the U. 8. 8. R. has given rise to an unusually strong state. Hitler 
thought that his invading forces would be able to break up the 
multi-national state. But the different nationalities have shown 
wonderful cohesion in the face of the common danger. The 
recent events in Russia have proved the truth of 8tahn’s claim 
that the feeling of mutual distrust among the different nationalities 
( “has disappeared, a feeling of mutual friendship has developed 
among them, and thus real fraternal co-operation among the 
peoples has been established within the system of a single 
federated state.” 

Decentralization in U. S. S. R. in 1944 

Both the Houses of the Supreme Council of the U. S. 8. R. in 
their sitting on the 1st February, 1944, adopted on M. Molotov’s 
. motion a radical change in the constitution. The 

^Constituent 6 preamble to the first decree which gives the Union 
h. e vc U army to Republics of the U. 8. 8. R. “powers in, the sphere of 
?Sition e fl. gn foreign relations” defines its object as “to extend foreign 
relations and to strengthen collaboration between the 
U. S. 8. R. and other states.” It grants the Union Republics 
the right “to enter into direct relations with foreign states and 
to conclude treaties with them.” The second decree dealing with 
the transformation of the U. 8. 8. R. Commissariat for Defence 
into the Union Republic People’s Commissariats grants the 
Republics of the U. S. S. R. the right to organize battle units of 
their own. 

The U. S. S. R. has been so long tho most centralised 
federation in the world. The powers assigned to the 
o}*the* cailc< ^ n ^ on included not only the obvious items of war and 
change peace, defence, international relations, supervision of 
the constitution, admission of new republics, foreign 
trade, the national economic plan, banking and credit and 
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currency, transport law, insurance but also the “establishment of 
fundamental principles” in the use of land, in education, public 
health and labour legislation. The Constituent Bepublics were 
so long concerned merely with health and education within “the 
fundamental principles” and with the carrying out of economic 
plans in conformity with the Plan for the U. S. S. B. as a 
whole. Now in striking contrast to all federations in the world 
the Constituent Bepublics are given full powers to enter into 
relations with foreign states and make treaties with them. The 
theory behind the change seems to be that during the past 
twenty years (from 1923, when the centralization was effected to 
19^3) the Constituent Bepublics have advanced socially and 
industrially to the point at which to-day they are regarded as 
having come of age. In this stage of development the Bepublics 
are assumed to have acquired special interests in the foreign 
sphere which can only be satisfactorily served by special re- 
presentation abroad. Such representation need not and, at first 
at least, doubtless would not be universal but limited to countries 
which have reciprocal interests. Thus the Ukraine might be 
represented in Poland and Czechoslovakia, Trans-Caucasia in 
Turkey and Persia etc. The object of the reform seems to be to 
render re-incorporation of the Baltic States in the Soviet Union 
more palatable to those states and to world opinion. 


The British Government can win the gratitude of all sections 
of nationalist opinion in India by offering Dominion Lenuon for 
Status to India with rights to secede and to have 
foreign relation, as the U. S. S. B. has granted to its v 
Constituent Bepublics. 




CHAPTER XXXV 

ENVELOPMENT OF THE INDIAN CONSTITUTION 


Development of the Indian Constitution up to 1858 


I3y the Charter of Queen Elizabeth the East India Company 
began to trade m India. Gradually the Company began to set 
up factories, build forts and acquire territories in India. 
Consfitu- Its affair* were conducted in the three establishments 
i 772 befo * c Bombay, Madras and Calcutta, each by a Council 
1 of 12 to 10 members under a President. These three 


became known as Presidencies, because of their government by 
President of the Council. The President had to take the consent 


of the Council lor every step he took. Each Presidency was 
independent of others, but all were responsible to the Court of 
Directors in London. The Company may be said to have grown 
into a territorial sovereign m 17()5, when it received the grant 
of the Dewaui of Bengal, Behar and Orissa from the Mughal 
Emperor. Clive worked the Dewaui or revenue administration 
through Indian agents, and left all police and executive business 
in the hands of the Nawab. This system worked so badly that 
it had to be given up in L772, when Warren Hastings actually 
assumed the functions of Government. 


The year 1773 is the ^starting point of the Indian Constitution . 
In that year Lord North’s Ministry reviewed The Company's 
Charter by an Act of Parliament and changed its 
of centra 6 - constitution, thus affirming the right of Parliament to 
authority control the British possessions in India. .This Act is 
j mow n as Lord North’s Regulating Act. It established 
a G o ve r nor- Go n e nil o7 Bengal with four* Councillors. The 
Government of Bengal became the Central Government of In^ia. 
It was to exercise supremacy over the Presidencies of Bombay 
and Madras. It authorised His Majesty to establish by a Charter 
a Supreme Court with a Chief Justice and three judges. The 
Governor-General-m-Council was empowered to make any Regu- 
lation for the conduct of Government and the administration of 
justice with ultimate sanction of the Home Government. The 
Governor-General was to be bound by the votes of the majority 
of bis councillors. 


There were grave defects in the Act. It did not define what 
the supremacy of Bengal meant ; it allowed the Governor-General 
to be outvoted and overruled whenever three members 
Vajjwueas 0 f his Council chose to combine against him. More- 
ste£iOftti *0 over, no body cou i(j t e n w hat law was to be adminis- 
tered by the Supreme Court. The jurisdiction of the 
S^tpretne Court also was not defined. 
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Various Parliamentary enquiries were held and Fox’r fnmnna 
India Bill was introduced . This was defeated in the House of 
Lords'. Then Pitt with a Parliamentary majority at his back 
passed the Act of 1784. It created the Board of Control 
to supervise the Indian affairs. It consisted of four Act ' India 
Privy Councillors, the Chancellor of Exchequer and one 
of the Secretaries of State. Its task was to superintend and 
direct all the acts of the East India Company and it had also the 
power of approval and disapproval of the policy of the Court of 
Directors. 


All secret orders of the Directors had to be referred to the 
Board of Control. But the Company reserved the right of 
appointing certain high officials. Thus, from 1784 to 1858 there _ 
was the double gover n ment of India by the Board 
of ControT~and the Cour t of Direct ors. Pitt’s India Government , 
Act also curtailed the nuiuLer of G o vernor-GeneraTs 
Council lefts from four - to three,. The control of the 
GoveriToriLreiferat ~Th Council over the minor Presidencies was 
enlarged, and was declared to extend to all such points as relate 
to any transaction with the country powers, or to war or peace or 
to the application of the revenue or forces of such Presidencies 
in times of wav. 

The Act of 1786 e mpowered the Governor-General to override 
the majority of the Council and to act in his own The At(| 
responsibility. The Charter Act of 179d empowered m6 and 
the Governors of Bombay and Madras to override their 
Councils. Two of the junior members of the Board of Contro 
were no longer required to the Privy Councillors. 

The act of 1797 reduced the number of ordinary judges to two 
An Act of 1807 empowered the Governors and Couu- 
•cillors of Bombay and Madras to make Regulations. 

The ^Charter Act of 1813 limited the trading function education ^ 
of the Company and made provision for granting aid [ 

to education. * 


The Charter Act of 1833 was the most important of all the Acts 
passed by Parliament with regard to India between 1784 CompIete ‘ 
and 1858. The Act changed the title of the Governor- CentraiiJa-' 
General-in-Council of Bengal into the Governor-General- t,ou 
m-Council of India. It declared that the territorial possessions oi 
the Company were held in trust for His Majesty for the service ol 
the Government of India. It deprived the Governors and Councils 
jf Bombay and Madras of their independent powers of Legi , Utiv .i 
aw-making, and vested this power in the Governor- Centr.u.«j 
General- in-Council of India. It added to the Governor- 
General’s Council for the satisfactory work of codification a fourth 
uember who was to be an English Barrister. This was the gern| 

67 ■. >■; 
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out of which the Indian legislature has developed. The Company 
was compelled to close its commercial business and it became a 
purely administrative and political body. 

The Charter Act of 1853 provided that the Indian territories 
Lota of were to remain under the Company until ‘Parliament 
patronage by should otherwise direct.’ The power of appointing 
i rectors high officials was taken away from the Court of 
Directors and the Indian Civil Service was thrown open to 
general competition. The Act also enlarged the Legislative 
Council by adding some new members. 

The Act of 1858 trans ferred the Gover nment of India from th e 
^ Com pany to the Cr own actingThrbugh the Se cretary of State in 
Assumption C Qtmc ^- The Governor-Generan^ecame the Viceroy, 
of power by The post of the Secretary of State for India was creat- 
lrow5 ed. All the powers that were formerly exercised by the 
Court of Directors and the Board of Control -were transferred to 
the Secretary of State-in-Oouncil. The Council of the Secretary 
of State was to consist of fifteen members of whom eight were 
to be appointed by the Crown and seven elected by the Directors 
of the East India Company. 


Growth of Legislative Councils in India (1833-1919) 

There was no special machinery for law-making in India before 
the year 1833, The Executive Government used to make Regu- 
Begmning l a tions before that date. The germ from which all the 
of Indian special Legislative Councils may be said to trace their 
.egis ature ^ escen j j s f oun j [ n the Charter Act of 183;L _ By 

that Act a special Law Member was added to the Governor- 
General’s Council. He was not a member of the Executive 
Council ; but when he sat in the Executive Council, it became a 
law-making body. That is to say, he sat with other Counciyors 
for legislative business only. Henceforward the Regulations 
became known as laws, because they were enacted, not by an 
executive body, but by a special legislative body. The same Act 
abolished the regulation-making authority of the Bombay and 
Legislative Madras Governments. But these two Governments 
1833 complained that all the members of the Council belong- 
ed to Bengal and as such had no local knowledge of 
Madras and Bombay, 

nTTo remove this defect the Legislative Council was enlarged in 
1858 to twelve members. The Law Member became a full 

( member of the Executive Council. Besides the six 
members of the Governor-General’s Council, including 
SaS* 11 * Governor-General, six “additional” members were 

to be called in. When the Executive Council was thus 
to b$ enlarged, it would be called the Legislative Council. The sit 
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“additional” members were to be the Chief Justice and another 
judge of the Bengal Supreme Court, and four officials appointed 
by the provincial Governments of Madras. Bombay. Bengal and 
Agra/But this arrangement too suffered from some serious defects. 
The British Indian Association of Bengal, the Bombay Association 
and the Native Association of Madras as well as the Press in 
India had demanded in 1853 the inclusion of some Indians in the 
Legislative Council. The Act did not make any provision for 
meeting their demand. The Mutiny showed the danger of the 
total exclusion o f Indians. Moreover, it was realised that a single 
Legislative Council could not handle matters with adequate 
information and experience of so large a territory like British 
India. Then again the Executive authority was highly dis- 
pleased with the Legislative Council, because it arrogated to itself 
the right of inquiry into and redress of grievances. ^ 

The Indian Councils Ac t of 1861 tried to remove these defects. 
This Act has been called The Pri mary Charter] of th e present^ 

Indian Legislatures^ becau se it ad mitt ed for_ the firsts 

n on-o fficial representation. _The coun^i 8 ( 


tune tne 

Act provided that the Legislative Council was 
consist of the Executive Council with not less than six 
or more than twelve “added members” nominated by the 
Governor-General for two years. OF these “added members,” at 
least half were to be non-official persons. The functions of the 
new Legislative Council were limited strictly to the consideration 
and enactment of lagislative measures. It had no deliberative or 
fcaxative power. It could not enquire into grievances, 
call for information or examine the conduct of the 


+ n Act of I 
10 1861 / 


Restrictions 
on the 
powers 

Executive. Auy measure affecting the Public Debt or of the 
Public Revenue, foreign relations, discipline of the army Le * ,,latare 
.and navy or religion coil'd not be introduced without the previous 
Sanction of the Governor-General. The Governor-General could 
veto any law passed by the Council. He was empowered in cases 
of emergency to make ordinances for the peace and good govern- 
ment of the British provinces in India. 

The power of law-making which had been taken away from 
the Government of Madras and Bombay by the Act of 1833 was 
now restored to them, their Councils being similarly enlarged for 
legislative purposes. The Governor-General in Council 
was empowered to set up Legislative Councils in other LtfuKtSle* 
Provinces. Not less than one-third of the members of 
any Council, so set up were to be non-officials. Legislative 
Councils were established accordingly in Bengal in 1862. in the 
^I Hlfed^rovmces~m~ISgOn the Punjab and Burma in 1898. and 
illthe Eastern Bengal and Assam in 19 05. in Bihar and Orissa in 
J'*H2 and~m O'. F. in 1913. 

The years between 1861 and 1892 saw the birth of Na|ii<ynftli^m | 
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India 
Council! 
Act of 
1892 


in India . The spread of English education, the researches into 
Indian history and culture, the establishments for facilities for 
Political transport and communication, the religious reforms, as 
movement well as the trend of events in Europe contributed to 
is s m jjj le g row th of national sentiment in India. Political 
associations, both in India and in England (like the East Indian 
ssociation of Dadabhoy Naoroji ) demanded that the elected 
'epresentatives of the peoples should be included in the Legisla- 
ive Councils. (The Indian National Congress was founded in 
.885 and the educated public uf India began to make agitation 
or an increased share in the legislation and administration of the 
lountry.^ > 

Lord Dufferin realised that something must be done to meet 
the demands of the educated public. In 1888 he recommended 
the enlargement of the Legislative Councils and the investing of 
greater powers to them. The result of the agitation was the India 
Councils Act of 1892^ It made a limited and indirect provision 
for the use of the method of election in filling up some of the 
non-official seats. The term election was not used in 
the statute ; the process was described as nomination 
made on the recommendation of certain bodies : In 
the case of the Indian Legislative Council five more 
“additional’’ members were brought in, one being recommended by 
the non-official members of each of theffour Provincial Councils, 
and one by the Calcutta Chamber of Commerce. 

</The Swadeshi Movement^of 1905 crea ted a si tuatio n which 
n ec e ssi_fa t e dj u l* fh e r, e x t e n l i ( ) u of legislative bodies^ The develop- 
ment of a new conception of the British Empire, too, was respon- 
sible for the next forward step in constitutional advance 
in India. Lord Invm points out that “fhe Morley- 
Minto reforms was the work of the Parliament that' 
extended responsible self-government to the erstwhile •Boer 
Republics of the Transvaal and Orange Free State.” 

The Morley-Minto Act of 1909 i ncreased the number of 
“additional members” in the Central Legislative Council from 16 
to 60. Not more than 28 of them were to be officials. The 
Governor-General nominated five non-officials. These 38 noinina- 
Morfcy. * e< * inem bers constituted an official bloc and 27 were 
of 1909 Ac * e J ec ^d. The elective principle was for the first time 
D ’“ legally recognised. The electorates constituted for 

the Indian Legislative Council were the following : — (a) The 
non-official members of the provincial Legislative Councils elected 
13 metpbers in all ; (b) the larger land-holders in six provinces, 
elected one member each ; (c) the Muslims of approved standing 
in six provinces, one member each ; (d) the European Chamber 
fljjf Commerce, Calcutta and Bombay, one member each. 


Political 

unrest 
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The official majority was abandoned in the local Councils and 
their size was also increased. The functions of the Councils were 
greatly increased. iThe Act of 1892 gave members power tp 
discuss budget b ut n ot to move resolutions abo ut it . /According 
to the new Act, notonlyth e budget, but on all matte rs of ge nera l 
joublic importance ^general re soEtion s might hencefoidh bo 

proposed and ^divisions taken, Tfuf resolutions were to be 

expressed and to operate as recommendations to the Executive 
Government. Any resolution might be disallowed by the head of 
the Government acting as President of the Council without giving 
any reason. At the same time the right to ask questions to the 
Government was enlarged by allowing the members who asked the 
original question to put a supplementary one. The chief defect 
of the Morl ey-Mi nto Con stituti oju w as that the existence of the 

offic ial bloc raised racial preju dices T iT th e^earts o f In dian 

tneuibers, whose r esolutio ns were often th rown out by th e silent 
phalanx of the G overn me n t . Mo reo ver A the Councils re prese nted 
so much of sectional interests that there were very few me mbe rs 
to represent the general interests of tlie people. 


\/i in. 


Dyarchy in the Provinces 


The next step in the co nstitutio nal developmen t of India was 
taken in l f J19, w hcUL-lha, MontagilO- Chelmsford Constitution 
was framed Gv the British Parliament. fo?he basic principles of * 
the Constitution were, in the words of the Montague-Chelmsford 
Report : There should be, as far as possible, complete 

Popular control in local bodies and the largest possible 
□dependence for' them from outside control. ofSy&oSa- 
ff provinces are the* domain in which the earlier J^ , g * ionof 
.teps towards the progressive realisation of responsible 
government should be taken. Some measures of responsibility 
should be given at once, and our aim is to give complete respon- 
sibility as soon as conditions permit. This involves at once 
giving the provinces the largest measure of independence, 
legislative, administrative, and financial, of the Government of 
India which is compatible with the due discharge by the latter of 
its own responsibilities. V$) The Government of India must 
remain Wholly responsible to Parliament. The Indian Legislative 
Council, however, should be enlarged and made more representative 
and its opportunities of influencing Government increased, 
4i) In proportion as the fore-going changes take effect, the 
control of Parliament and the Secretary of State over the 
Government of India and Provincial Government . should be 
relaxed.” * 
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The Constitution of 1919 divided tho functions of Gov ernment 
into (Cen tra l ftnb}egls _ and Provincial Bubiee ts The following 
. wclg the most import mt Cential Subjects ^Military 

^ and tral hue WP oijUus re lations with th e Indian States, 

) sJbI«ts al t an(l 3 and euj toni^ i id w ays, posts and t elog i ap?is7 
^ income-tax, c uiieny ,co m igo a nd public debt, co m meice 

and shippmg, cTvil and eiiminal liw, contioT oF cultivation and 
manufacture oi opium md lie of opium im tvpoit, geologic il, 
botanical, archeological, /oologicil, and Meteorological snivels, 
census and *st distics, c (>p> -light md the Public ttcrvco 
Commission ] The most lmpuUnt Piovincul Subjects wen — 
Locil Self-(l)veuiun 'it nod il idministnticm and public health, 
education, publ c works ind imgation, luid icvcrmo admimstia- 
tion, famine lclief, aguculiiue, lousts Police, prisons and 
admimstiation oi ]uslic\ 

^The executive government of Baigil, Bihai and Oussa, A^sam, 
U P, C P, the Pun] il> the N W V Province, Bomba}, 

Dyar h ^ id LAS Hid Bill 1)1 1 COIlHStcd ol t'VO lialvC^ OlIC pait 

5 arc y COllSlsfcdol tilt GoVil 110) *111(1 Ills EvCllPve G()Unc ll , 
the ofliei part, ol the Governor uid lus ministeis Tin members 
of the Executive Gounril wuc nommited by the Oiowu, while 
the Ministers weie selected b> the G wtuioi iiom nnongst the 
membeis ol the Ptovinei il Legislituu d’lic Governor in his 
Executive Council idmimstcied rcitain subjects known is 
^.Reserved Snb je U, and w*s ic ponable f n them to the 
Centra l ^roveinment and ultimitly to Path iment XThe, 
governor m his ministry) dc lit with the ‘ Translated Subjects ’’ 
/The members of the Hxecntm Gouncil weic not responsible 
to the Legislature, while tlu Minister*- we ic responsible to lQ 
This division cd Goveinmcnt into two hilves was known as 
Dyaiehy \ Tho Received Sul p ts were Administration ol 
Justice, Police, lmgation and Gan iL, Diainage and Embank- 


ments, W itci 


tion and Gan iL, Diainage and Embank- 
ae and Water Power, Land Revenue 


Administration, including assessment and collection of Land 
Revenue, Lind Impiovement and Agucultui J Loans, Famine 
Relief, Control of New^papas, Books and Bunting Presses, 
Prisons and Refonn itones, Bonovv mg monev on credit of the 
Province , EorcsN, except in Bomba} and Burma, Factor} 
inspection, Settlement ol Labour disputes, Industrial Insurance 
and Housing. The Ti insfcired Subjects were -Local Self- 
Government e g , mat tern uliting to the constitution and powers 
of Municipal Coipm if ion uid District Bonds , Public Health, 
Samtaliou ind Mahcil VdimnMulion, including Ho'-pitaL 
and As>luuis and piovinm fen Medial education, Education 
of* Indiana excepting cutain urn vci situs and urnilai institutions, 
Publre WoiU including Uoids, Budges and Municipal 
Tramways, but cxeduding miga+ioi* , Agriculture and Fisheries , 
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Co-operative Societies ; Excise ; Forests in Bombay and Burma 
only ; Development of Industries, including Industrial Research 
and Technical Education. 

I The Governor was responsible to the Governor-General for 
the good government of the Province.! He was assisted in the 
discharge of his duties by the Executive Council . . v 
and the Ministers. The Executive Council, over of°th«! on J 
which the Governor used to preside, decided on the Uovernor ' 
line of general policy- and all matters of importance relating 
to the Reserved Subjects. Finance was in the hand of an 
Executive Councillor, and through the control of finance 
the Executive Council could exercise a general control over 
the Subjects under the charge of Ministers. The Governor 
was ordinarily guided by the opinion of majority in the 
Council, but whenever he thought that the safety, 
tranquillity or interests of his province or of any part 
thereof was essentially affected, he could, by order in 
writing, adopt, suspend or reject the particular measure. 
Section 52 of the Act provided that in relation to 
Transferred Subjects, the Governor should be guided by 
the advice of his Ministers, “unless he secs sufficient cause to 
dissent from their opinion, in which case he may 
require action to be taken otherwise than m accordance 
with that advice.” The Governor was not hound to 
consult the ministers collectively. Some Governors used to 
hold separate meetings of the Executive Council and the 
Ministers. But in Benga l, join t meetings were held from 
.11)81 onwards . “ The Beng al Ministers,” writes Sir Bi E. 

, Singh Roy, “never felt that i mp ort ant qu es tion? affec ting 

L the reserved side of Governm ent were real ly kept away 
•from t hem. Cases involving new expend it ure^were always 

pliceTT before tKe^ jOifit meeting” Tor ~ decision . "I i THBenga l 

both sides of the Gove rnment tried, .to share each o ther’s 
responsibility without any di stinction or rese rvati on.” 

The Ministe rs served two masters — the Governor and thp 
f -legis lative Council. The Ministers had to pilot through the 
legislature new measures of taxation, but the additional 
revenue was often spent on strengthening the Police 
force and on fighting terrorism. This made ministers 
somewhat unpopular in some provinces. In Bengal and 
the Central Provinces the Swaraj Party succeeded in suspending 
Dyarchy for some time by refusing to vote for the salary of 
Ministers. The Ministers had often "to depend on the nominated’ 
bloc in the legislature. 

The Act provided that at least 70 per cent of the 



53(5 POLITICAL SCIENCE AND GOVERNMENT 

* 

members of a Legislative Council should be elected 
members ; not more than 20 per cent to be 

Leguiacure nominated officials and the rest to be nominated 
non-officials. The Legislative Council had the 
power to discuss the estimated annual expenditure and 

revenue of the Province, and to vote on the demands for 
grants. But there were certain limitations on the power ; 
(1) In the case of a demand relating to a Reserved 
Subject, the Governor had the power of over- 
powir ancia] ruling the decision of the Council, if he certified 
that the expenditure provided for in the demand 
was essential to the discharge of his responsibility for 

the subject. (2) If the Legislative Council rejected a 
demand for a grant for a Transferred Subject, the money 
could not lawfully be paid unless it was a case of 

emergency. In cases of emergency, however, the Governor 
had the power of authorising such expenditure as might, in 
his opinion, be necessary for the safety or tranquillity of the 
province, or for the carrying out of any department. This power 
had never been exercised by any of the Provincial Governors. 
(3) The Council could not vote on or even discuss the following 
subjects! : (a) Provincial contributions to the Central Govern- 

ment ;■ (b) interest and Sinking Fund Charges on loans ; 

(c) salaries and pensions of persons appointed by or with the 
approval of His Majesty or by the Secretary of State-in-Council ; 

(d) expenditure of which the amount is prescribed by or under 
any law ; (e) salaries of the judges of the High Court of the>* 
Province and of the Advocate General. 

The Provincial legislature had power to make laws for the 
Province. But it had no power to make any law affecting any 
act of the Central Legislature or of Parliament. It 
legislative could not, without the previous sanction of Govejjnor- 
powsr General, make or take into consideration any law 
(a) imposing or authorising the imposition of any new tax unless 
the tax was a tax scheduled as exempted from this provision by 
rules made under this Act ; or (b) affecting the public debt of 
India, or the customs duties, or any other tax or duty for the 
time being in force by the authority of the Governor-General-in- 
Council for the general purpose of the Government of India ; or 
(c) affecting maintenance of the discipline of any part of His 
Majesty’s naval, military or air forces ; or (d) affecting the 
relations of the Government with foreign Princes or States ; 
qt (e) regulating any central subject ; or (f) regarding any provin- 
cial subject which had been declared by rules under this Act to be 
either in Whole or in pari!, subject to legislation by the Indian 
Legislature, in respect of any matter to which such declaration 
applied ; or (g) affecting any power expressly reserved to the 
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fiovernor-General-in-Council by any law for the time being in 
forces 

V Tne fundamental de fect of a dyarchieal constitution is th at it v 
di vides government into water-tight fiomparti^ents^ The govern- 
ment of a country is an organic whole. Various depart- 1 

ments of government must work together harmoniously, Bytfrchy 0 * / 
and one department is sure to influence the other. But 
in Dyarchy, subjects which arc vitally related to one another 
were divided into Reserved and Transferred Subjects. Sir K. V. 
Reddy of Madras said that he was Minister of Agriculture, but 
how could one effect improvement in agriculture without 
Irrigation, which, being a Reserved Subject, was not amenable 
to his control. The Minister had no control over operations 
under the Agricultural Loans Act. lie was responsible for 
industrial development, but he had no control over factories, 
electricity, boilers, gas or welfare of labour. Such a division of 
governmental functions is ridiculous. The Ministers were in 
charge 6T“The nation-building departments. But they had to 
depend on the favour of the Finance Member for the necessary 
fundsA The Executive Councillor in charge of Finance looked 
more to the interests of the Reserved Subjects than to those of 
the Transferred Subjects. The Legislative Council and the elec- 
torate formed the habit of looking upon the Ministers as the 
‘government’s men.’ The Ministers usually got the support 
of the nominated members, who formed the official bloc. So 
they did not depend on the votes of the elected members in the 
same degree as they should have depended. Above all, as Dr. 
Sachchidananda Sinha pointed Out before the Reforms Enquiry 
Committee, Dyarchy faDed to evoke that faith which is the 
foundation of government. 

The Constitution of 1919 was avowedly transitional in character. 
Its qjbject was to provide training to Indians in the western system 
of government. It must be admitted that the Consti- Servicci 
tution succeeded in imparting sound training in the rendered by 
art of government to many people. During the period cai consri- 
of a little over 18 years (1921-1937) as many as 93 tutlon 
Ministers and 121 Executive Councillors held office in different 
parts of India. Nearly half the Executive Councillors, all the 
Ministers and a few Governors like Lord Sinh a, the Nawab of. 
Chateri, Sir K. V. Reddy f Mr. Tambe. and MrT Raghavendra Rao 
were Indians Many persons were thus brought in touch with 
the problems of administration and with the difficulties of a 
responsible form of government. The constitution taught the art 
of commending ministerial policy to private members. It 
enlarged the electorate and gave substantial elected majorities in 
the Provincial Legislatures. The proceedings of Legislative 
Councils attracted popular interest as those of their predecessors 

68 



538 


POLITICAL SCIENCE AND GOVERNMENT 


had never done. The Council not only educated the electorate in 
democratic habits but also changed the angle of vision of the 
officials, who pondered over the probable reaction on the mind 
of the people before taking any new step. 


^ V. Present position of the Central Government of India 

The Act of 1919 did not introduce any degree of responsibility 
in the Central Government. The same feature continues even 
to-day. But the relations of the Centre with the autonomous 
Provinces are determined by the jurisdiction listed in Schedule 
Seven of the Government of India Act, 1935. The legislative 
and fiscal relations between the Provinces and the Centre are 
now clearly demarcated The Political Department had been 
under the jurisdiction of the Executive Council of the Governor- 
General up to the 31st of March, 1937 ; but from the 1st of April 
1937, it has been put under the exclusive charge of the Viceroy 
as representative of the Crown in its relations with the Indian 
.States. Sub-section 4 of section 313 of the Government of India 
Act, 1935, lays down : “Any requirement in this Act that the 
Governor- General shall exercise his individual judgment with 
respect to any matter shall not come into force until the establish- 
ment of the Federation, but, notwithstanding that Part II of this 
Act has not come into operation, the following provisions of this 
Act, that is to say, (a) the provisions requiring the prior sanction 
of the Governor-General for certain legislative proposals ; (b) the 
provisions relating to broadcasting ; (c) the provisions relating to 
directions to, and principles to be observed by the Federal 
Railway Authority ; and (d) the provisions relating to Civil 
Services to be recruited by the Secretary of State, shall have 
effect in relation to defence, ecclesiastical affairs, external affairs 
and the tribal areas as they have effect in relation to matters 
or functions with respect to, or in the exercise of, which the 
Governor-General is by the provisions of this Act for the time 
being in force required to actf in his discretion and any reference 
in any of the provisions of this Act for the time being to the 
Special Responsibilities of the Governor-General shall be construed 
as a reference to the Special Responsibilities which he will have 
when Part II of this Act comes into operation.” Though the 
Federation has not been established, yet the Federal Public 
Service Commission and the Federal Court have been established 
and the Federal Railway Authority may be set up according 
to the provisions of Section 318 of the Constitution Act of 1935. 
(Eh* Central Legislature, elected under the constitution of 1919, 
functioning. 
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V. The Central Executive before 1939 


The Central Executive Government in India iB vested in the 
Governor-General-in-Council. The Governor-General 
as well as the members of his Council are appointed Go%mor- 
by His Majesty. They are wholly responsible to the counc*j" in 
Parliament and not to the Indian Legislature. No 
vote of the Indian Legislature can bring about a change in the 
composition of the Central Executive. In constitutional theory, 
therefore, the Government of India is a subordinate official 
government under His Majesty’s Government. 


Besides the Governor-General, there were seven members in 
Governor-General’s Executive Council. (1) The Army Member 
or the Commander-in-Chief. (2) The Home Member, who is 
in charge of the All-India Civil Services, and of such subjects 
as police, prisons and judicial matters so far as these Membe „ of 
subjects are the concern of the Central Government. theExecu- 
(3) The Law Member is the head of the Legislative t,ve Council 
Department, and is responsible for the drafting of Government 
Bills. (4) Finance Member. (5) The Commerce Member not only 
controlled commerce but also was in charge of the Railway 
Department. (0) Member in charge of Education, Health and 
Lands. (7) Member in charge of Industries and Labour. The 
Governor-General himself is in charge of the Foreign and 
Political Departments. The office of the Law Member has been 
invariably filled by some eminent Indian Lawyer, and that of the 
Finance Member by a member of the British Treasury. Three 
of the members of the Executive Council must be persons who 
have been for at least ten years in service of the Crown in India. 


The Governor-General appoints a member of the Executive 
Council as Vice-President, and the Council meets at such 
placSs as he fixes. He has got the right to make rules and 
orders for the more convenient transaction of business in his 
Executive Council. The Governor-General is ordinarily bound 
by the opinion and decision of the majority of the members 
present in his Council. But if he thinks that the safety, 
tranquillity or interests of British India is concerned, he can 
override his Council. 


There are only two slight points of similarity between the 
Cabinet and the Executive Council of the Governor-General. 
First, like the Cabinet, the Executive Council consists Comp , rison 
of the heads of the most important departments who |D b « tive 
take counsel together and determine the general Coundi 
policy. Secondly, like the members of the English Stmh 
Cabinet, the members of the Executive Council sit Cabinet 
>n the Legislature and lead and guide it. The- position of 
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the Finance Member is somewhat analogous to that of the 
British Chancellor of the Exchequer. 

But the Governor-General’s Executive Council lacks the well- 
known characteristics of the Cabinet System. It has neithei 
the homogeneity and solidarity nor the collective responsibility 
of the Cabinet. The members of the British Cabinet arc 
responsible to Parliament. They must resign as sbon is thev 
lose the confidence of the House of Commons. But neither 
the Legislative Assembly, nor the Council of State has a n>> 
power to remove any member of the Executive Council from 
his office. Then again, the members of the British Cabinel 
ordinarily belong to one political party, while the member 
of the Executive Council belong to different parties or to nc 
party at all. “Jn the case of the Governor-General’s Executive 
Council.” says Sir T. 1> Sapru, “the Governor-General may he 
a Conservative, one member may hold advanced views or 
internal politics, while another may hold views of just the 
opposite character. Besides, it may very well happen that the 
Governor-General has to deal with members in the selection 
and appointment of whom he has no hand. Theoretically, li 
is true that the responsibility of the Governor-General's Exe- 
cutive Council is collective and it must act as a united whole 
in relation to the outside world. But in point of fact it maj 
very frequently happen that the decision of the Governor- 
General-in-Councl represents the views of only a section of it.” 

A member of the Executive Council may differ <*vith th( 
decision of the majority of his colleagues on an importanl 
control of * ssue ail d may resign his office. But unlike the 
ury S ofsVate member he has no electorate to go to. Hu 

resignation cannot alter the composition of the 
Executive Council. Then again, the English Cabinet is unham- 
pered by any outside control, but the policy of the Executive 
Council may be dictated by the Secretary of State for India.* 


Powers and Functions of the Governor-General 

£he Governor-General of India holds “the most responsible 
as it is the most picturesque and distinguished office in the 
overseas service of the British Crown.” T he Governor-Gener a 
itL_the self-governing Dominions performs’only some social anc 


benevo lent functi ons^but the Gove rn or-General of India takes i 
rdigeot flhare in the, government .nL the cou ntry! He is reapoh; 
siblo tjQ. the Sftnrp.tn.ry of Jjtatc for the goo d govern ment, safety 
/ t ran TlillityL- -oL Jjrjtis h India. He is bound k 

2fth* on obey all such orders as he may receive from the 
Secretary of State. The Governor-General is nol 
* subject (1) to the original jurisdiction of any Higt 

by reason of anything counselled, ordered or done b) 
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him in his public capacity only, to the original criminal 
jurisdiction of any High Court in respect of any offence not 
being treason or felony, to the liability of being arrested 
or imprisoned in any suit or proceeding in any High Court 
acting in the exercise of its original jurisdiction. 

The Governor-General enjoys some powers as the represen- 
tative of the Crown in India. The most important of those 
powers is the exercise of the Ro yal ^ Prerog ative to 
grant pardons to offenders convicted rvy CdiTvQ“T ^v^cifroy) 
Justice. These powers are conferred by the Royal ' 

Warrant appointing the Governor-General. According to Section H 
of the Government of India Act. 19U5, the Governor-General 
and* His Majesty’s Representative for the exercise of the 
functions of the Crown in its relation with Indian States may 
be two different persons. At present both of these offices are 
held by one and the same person. 

Most of his other powers are statutory in character. T\«se 
powers may be classified under three heads — administrative, 
financial and legislative. His most important ad- „ ( 

mimstrative powers are : yO To appoint the Vice- Governor- 
President of his Council, Council Secretaries, and 
the President of his Council of State. If in any matter 
he thinks that the safety, tranquillity and interests of 
British Lndia, or any part thereof, arc essentially affected, he 
may override the decision of his Council. “The rules for 

the transaction of Council business, the allocation of portfolios 
among its members, and the limitation of their scope, are 
entirely subject to his final decision”. He has the power 

to summon meetings of the Legislature, prorogue the sessions 
and to dissolve either chamber of the Legislature, or to extend 
its ordinary term and after such dissolution to call for a 
general election. 

Section 67- A (2) of the Act of 1 H19 prescribes the power of the 
Governor-General w ith regard to financial matters. According to it, 
no proposal for the appropriation of any revenue or 
moneys for any purpose shall be made except on 
the recommendation of the Governor-General. He 
can with the assent of the Council restore grants refused by 
the Assembly and on his sole initiative authorise such expen- 
diture as he thinks to be necessary for the safety or tranquillity 
of British India or any part thereof. 

The principal powers of the Goyernor-General with regard to 
legislation are tho following : llis previous sanction is 

necessary for the introduction, at any meeting of 
the Indian Legislature, of any measure affecting s 

(a) the public debt or revenues of India' or imposing 
any charge on the revenues of India ; or (b) the religion or 


cial^ 


Financial 
power* J 
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religious rites and usages of any class of British subjects in 
India ; or (c) the discipline or maintenance of any part of 
His Majesty’s Military, Naval or Air Forces ; or (d) thc t rela- 
tions of Government with foreign Princes or States ; (2) any 
measure, regulating any Provincial subject, or any part of 
a Provincial subject, which has not been declared by rules 
under this Act to be subject^ to legislation by the Indian 
Legislature, or (3) repealing or amending any Act of a Local 
Legislature ; or (4) repealing or amending any Act or Ordinance 
made by the Governor-General. 


The Governor-General can insist on the passing of legis- 
lation rejected by either or both Chambers by certifying that 
Scope of Buch passage is “essential for the safety, tranquillity 
certifying or interests of British India or any part thereof” 
power (Section (57-B). It should he noticed here that the 

inclusion of the word “interests” makes the power of the 
Gqj^rnor- General very wide. The Governor-General certified 
under this Section the Princes 1 Pro tection .Bill of 1922 and 
the Finance Bill raising the salt duty m 1923. If Section (J7-B 
gives him the positive power of law-making, Sections (58 
and 81 empowers him to exercise a negative control on the 
Veto ower i nf ^ an Legislature. (He may withhold his Jisaeni-- 
^ e o power Bill, Central or Pr ovincial or reserve suc h 

Bill for His Majesty’s pleasure. Un der Sec t ion 72 he has 
powers, in an emergency, without consulting Legislat ure, 
to leg islate jby Ordinance having effect for not, more t han 
six months. 


VII. The Indian Legislature 

Technically speaking, the Indian Legislature consists of 
the Governor-General and two Chamber*, namely, the Council 
of State and the Legislative Assembly. But ordinarily, 
5 0 thc° 8 i tlon the term Indian Legislature signifies the two chambers 
A«*cmbiy C onl .y- Th p Legislative Assembly now, after the separa- 
tion of Burma, consists of 141 members, of whom 102 
ire elected (including one member to represent Berar, who though 
technically nominated, is appointed on the result of election held 
n Berar). Of the 39 nominated members, 20 are official members 
md 19 are nominated non-officials.* The official members include 
Host of the members of the Governor-General's Council, 
important members of the Government of India’s Secretariat 
iQd the nominated representatives of the different Provincial 
Governments. The nominated nori-officials include the re- 

*01 the non official elected members Bengal sends 17, Madras, Bombay and 
ha United Provinces 16 each, the Punjab 12, B. & 0. 12, C. P. * Berar 6, 
J»J» 4, J&elM 1, Ajmer-Merwar t, the N ,-W. V. P. 1 - 102. 
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n-esentatives of the Depressed classes, of the Indian Christians, 
>f the Anglo-Indian community, of labour interests, etc. 48 out 
>f the 102 seats filled by election are “non-Muhammadan” 
^enerUl constituencies, whether rural or urban. 30 seats are 
reserved for the Muhammadans, 2 for the Sikhs, 0 for the 
Kuropeans, 7 for the Land-holders and 4 for Indian Commerce, 
1 from Delhi and J from Ajmer-Merwar are elected by non- 
cominunal constituencies. 

The term for which the members are generally elected is 
three years. But the Governor- General can extend 
the period or dissolve the Assembly at any time 
he likes. The President of the Assembly is elected by 
its own members. 

The Council of State consists of 08 members of whom 32 
are elected and 20 nominated ; of the nominated members 12 are 
otficials and 14 non-officials. Franchise is extremely 
restricted for the Council of State. “Property qualifica- of h sta°e Uncil 
tions have been pitched so high as to secure the re- 
presentation of wealthy land-owners and merchants ; previous 
experience in a Central or Provincial Legislature, service in 
the chair of a Municipal Council, membership of a University 
Senate, and similar tests of personal standing and experience in 
affairs qualify for a vote.” The President for the Council of 
State is nominated by the Governor-General. Its life extends 
for five years, but it may be dissolved at any time by the 
Go ver nor- G ener al . 

The Indian Legislature has power to make laws for all 
persons, courts, places, and things within British JuriBdic(ion 
India for all subjects of His Majesty and servants of ofjndian^ 
the Crown within othei parts of India and for all ls a ure 
Indian subjects of His Majesty without and beyond, as well as 
within British India. 

*This wide power of the Indian Legislature is restricted by 
certain other provisions of the Act. The Indian Legislature 
cannot, without being expressly authorised by an 
Act of Parliament, make any law repealing or affecting onthi ctions 
any Act of Parliament passed after 18G0, or any ;^ c e r# 

Act of Parliament enabling the Secretary of State ^uuture 
to raise money in the United Kingdom for India ; 

“nor can it make any law affecting the authority of Parliament 
or any laws affecting the written Constitution of Great Britain 
whereon may depend in any degree the allegiance of any person 
to the Crown of the United Kingdom, or affecting the sovereignty 
or the dominion of the Crown over any part of British India. 
Nor has the Indian Legislature power, without the previous 
approval of the Secretary of State-in-Council, to make any law 
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empowering any court other than a Higli Court to pass a sentence 
of death on any of his Majesty's subjects born in Europe or 
abolishing any High Court." 

The previous sanction of the Governor-General is required 
for the introduction of ;my measure affecting (a) the public debt 
Previous or revcuues India ; (b) religion or religious rites 
sanction or usages of any class of British subjects in India , 
Governor* (c) the discipline of maintenance of any part of His 
General Majesty’s Military, Naval or Air forces ; (d) the 
relations of the Government with foreign princes or states ; 
(e) any Provincial Subject which has been declared by rules to be 
subject to legislation by the Indian Legislature ; (f) any Act .of a 
Local Legislature ; (g) any Act or Ordinance made by the 
Governor-General . 

According to the Order in Council of the 18th December, 193(5, 
questions may be asked and resolutions may be moved affecting 
Power oi foreign relations, or relation with States in India, or 
asking relating to the affairs of such States, with the consent 
question* ^ ie (| ovemor _Q rIiera ] i n hj s discretion. Formerly, 

there was absolute restriction on questions and resolutions of such 
matters. 


The Governor-General has power to certify, when either 
chamber of the Indian Legislature refuses leave to introduce, or 
fails to pass in a form recommended by him, any Bill, 
that the passage of the Bill is essential for the safety, 
procedure tranquillity or interests of British India, or any part 
theieof. It is to be noted here that the Bill so certified 
would be taken as an Act of the Indian Legislature, though both 
the chambers were against its passing into law. The Governor- 
General can veto or withhold his assent from Bills passed by the 
Indian Legislature. He can promulgate Ordinances for the peace « 
and good government of India for a period of not more than* six 
months. 


Financial 

power 


The Indian Legislature has a limited control over the finances 
of the Government of India. It has got no control over the non- 
votable items, which are authorised by the Governor- 
General-in-Council without being voted in the Assembly 
or in the Council of State. The non-votable items 
are : — (1) Interest and sinking fund charges on loans ; (2) Ex- 
penditure of which the amount is prescribed by or under any law; 
(3) Salaries and pensions payable to or to the dependents of 
(a) persons appointed by or with the approval of His Majesty or 
by the Secretary of State-in-Council ; (b) Chief Commissioners 
Judicial Commissioners ; (c) persons appointed before the 
i Jet day of April, 1924, by the Governor-General-in-Council or by 
r a local Government to services or posts classified by rules under 
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the Act as superior services or posts ; and (4) Suras payable to 
any person who is or has been in the Civil Service of the Crown 
in India under any order of the Secretary of State in Council, of 
the (Governor- General in Council or of a Governor, made upon 
an appeal made to him in pursuance of rules made under the Act. 
(5) Expenditure classified by the order of thr Governor-General- 
m-Council as (a) ecclesiastical ; (b) political ; (c) defence or 
military expenditure. Though this last mentioned item is non- 
votable, yet it was usual for the Governor-General to give 
directions which enabled Army expenditure as a whole to be 
decreased by the Legislative Assembly, though no vote on it 
could be taken. By virtue of the Order in Council, dated the 
18th‘ December, 193(3, and the message ol the Governor-General 
on the 5th February, 1937, the following heads of expenditure 
have been declared to be open to discus ion : (a) Interest and 
sinking fund charges on loans ; (b) Expenditure of which the 
amount is prescribed by or under any law ; (e) Salaries and pen- 
sions payable to persons or to dependents of persons appointed by 
or with the approval of his Majesty, and Chief Commissioners and 
Judicial Commissioners ; (d) Any grants for purposes connected 
with the administration of any areas in the Provinces which are, 
for the time being, Excluded Areas ; (e) Expenditure classified 
by order of the Governor-! }eneral-m-Couneil as ecclesiastical, 
external affairs, defence or relating to tribal areas ; (1) Expendi- 
ture of the Governor-General in discharging his functions with 
regard to matters with respect to winch he is required by 
provisions of the Constitution Act of 1935, to act in his discre- 
tion ; (g) Any other expenditure declared by the provisions of the 
Government of India Act, 1935, for the tune being in force, to be 
charged on Kevenues of the Federation. 

As regards votable expenditure, proposals are usually made in 
Vhe form of demands for grants. These demands are submitted 
to the Assembly alone, and not to the Council of State. 

The annual statement of estimated revenues and Jjjj F,nance 
expenditure is presented to both the Chambers simulta- 
neously, and in both discussion of main principles is permitted. 
The Finance Bill, which is the annual statutory authority for 
most of the Central taxation, comes before both the Houses, 
which have equal power in dealing with it. 

The Assembly may assent or refuse assent to any demand, or 
reduce its amount. If, however, the Assembly declines to vote a 
demand or reduce its amount, the Governor-General- 
m-Council may restore it, provided he is satisfied that rf7nSK ,OB 
is essential to the discharge of his responsibility. 

The Government of India then acts as though the demand had 
received the assent of the Legislative Assembly. The Governor- 
General has frequently exercised this power of “restoration” of a 
69 
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rejected demand for a grant. The Governor-General has also the 
power to pass the Finance Bill by certification. 

The Central Executive is not responsible to the Indian 
Legislature. But the Legislature exercises direct and 
indirect influence on the Executive. Thus the 
th«u e giiu? f Simon Commission observe — “It (the influence) 

Executive 8 ^ as been directly exercised in three ways : 

Firstly, through putting questions to Government 
and the moving of resolutions. Secondly, through the 

financial power which the Assembly possesses over votable 
items in the Budget. Thirdly, through the work of 

Standing Committees.” As regards indirect influence • the 
Commission remark : “It is important to remember that 
the existence of a popularly elected legislature not only 
operates to amend Government measures after their 

introduction, but has much effect in deciding what 
measures should be introduced. Again, existence of a 
body of unofficial persons with powers of interpellation 

sets up in the administration itself a spirit of 

self-criticism and a desire to avoid occasion for 
censure.” 

The Legislative Assembly and the Council of State 
enjoy equal and co-ordinate powers except in the fact 
Mode* of t'bat proposals for demand of grant are made 
difference* oul y in the Amenably. The Council of State 
k aS keen designed to be one of the most 

powerful second chambers of the world. As 

it enjoys much power and at the same time is consti- 
tuted on different basis from that of the Assembly, 

conflicts between the two chambers may naturally arise. 
The Government of India Act and the rules made under 
1 it provide for three methods of settling differences between 
the two Houses. These are (1) joint committees, (2) 

joint conferences and (8) joint sittings. “The first is a 

means of forestalling differences and expediting the passage 
of a particular Bill. The adoption of this procedure 

requires a formal resolution in each chamber, and each 

nominates an equal number of members. The second 

means is to be used when a difference of opinion has 

arisen. At a joint conference each chamber is represented 

by an equal number of members, but no decision is 

taken. The results of a conference are to be looked 

fat in the subsequent proceedings of either or both 
ohan&bers. The case is different where the third means 
/is adopted. Where the originating and the revising 
jphaipfera have failed to reach agreement within six 
jnonths of the passing of the Bill by the originating 



£liE CONTROL BY BRITISH PA&LIA^ENT BEFORE 1935 547 


chamber, it rests with the Governor-General, in his 
discretion, to convene a joint sitting of both chambers, 
at \yhich those present deliberate and vote upon the 
Bill in the shape given to it by the originating House, 
and on the outstanding amendments. The decision there 
taken is deemed to be the decision of both chambers” — 
(Simon Commission Eeport). 


VIII. The Control Exercised by British Parliament 
before 1935 

The Government of India Act, 1919 specifically reserved 
certain powers to the Crown. These powers could not 
be affected or modified by any law-making Control 
power vested either in the Secretary of State vested in 
or the Governor-General-in-Council. The most * e tcmn 
important of these powers were the following : — (1) A Bill 
passed by the certificate of the Governor-General or a 
Governor could not come into effect without the significa- 
tion of the assent of His Majesty in Council. The 
Governor- General might reserve a Provincial Bill for the 
signification of His Majesty’s pleasure without which it could 
have no validity. The power of veto was reserved to the Crown 
both in regard to the Acts of the Central and Local Legislatures. 

(2) The Crown made the following important appointments ; — 
Auditor of the Accounts of the Secretary of State-in-Council, 
the High Commissioner for India, the Governor-General, the 
members of the Governor-General's Executive Council, Governors, 
the members of a Governor’s Executive Council, permanent 

t Chief Justices, Judges of High Courts and Advocates-General. 

(3) # The Crown could establish new High Courts and disallow 
any order of the Governor-General-in-Council altering the limits 
of Jurisdiction of High Courts. 

v 'The powers enumerated above were exercised by the Crown- 
in-Council, that is, by the Cabinet. There are other important 
matters in which the control was exercised by the 
Crown-in- Parliament, that is, through the Secretary Congo ^ 
of State, who is a member of the British Cabinet. tbeCrowB 
The Secretary of State for India is the immediate secretary of 
agent of Parliament for the discharge of its council" 
responsibilities in Indian affairs. The Government of 
India Act prescribed his powers and so defined the region within 
which ho might be held to account by Parliament. He was 
authorised by the Act to superin tend, direc t and control all acts. 
Operations and concerns which related to the Government or 
the revenues of India ; and the Governor-General, and through 
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him the provincial Governments, were required to pay due 
obedience to the orders of the Secretary of State. “These powers”, 
stated the Simon Commission, “are exercised to an extent, very 
mudi less than literal interpretation of the Act would warrant.:. 
The essential process of delegation has gone on inter- 
mittently for many years before the reforms, but the policy 
underlying the Act of 1919 gave it a strong impetus. Delegation, 
it will be understood, differs from a statutory Devolution ol 
Powers, in that it does not relieve tliu Secretary of State from 


his responsibility to Parliament. 

The control of the Secretary of State was greatly relaxed over 
the Provincial Transferred Subjects. It was laid down in Section 
Limitation that the Secretary of State would exercise control 

of power* over the Transferred Subjects only for the following 
Secretary of pUl’pOSOS ! safeguard the administration of 

state Central Subjects ; (8^ to decide questions arising 

between two provinces, in cases where ±he provinces concerned 
fail to arrive at any agreement ; tfv) to safeguard Imperial 
interests ; Cf) to determine th<» position of the Government of 
India in respect of questions arising between India and other 
parts of the British Empire ; (5) to safeguard the due exercise 
and performance of any powers and duties possessed by or 
imposed on the Secretary of State or the Secretary of State-in- 
Council under or in connection with or for the purpose of the 
following provisions of the Act, namely, Section ‘29A, Section 30 
(1 A), part VIIA of any rules made by or with the sanction of 
the Hecretarv of State-in-Council, 


The previous sanction of the Secretary of State-m-Council was 
necessary (1) for the creation of an) new or the abolition of any 


Cases in 
which the 
previous 
sanction 


existing permanent post, or the increase or reduction 
of pay drawn by the incumbent of any permanent 
post if the post in either case was one which w?uld 


secretary of ordinarily he held by a member of an all- India service. 
Decenary* or to the increase or reduction of the cadre of an 
all-India service ; (2) for the creation of a permanent 
post on a maximum rate of pay exceeding Ks. 1200 a month or 


the increase of the maximum pay of a sanctioned post an amount, 
oxceeding Es. L200 a month ; (0) for the creation of a temporary 
post with pay exceeding Rs. 4000 a month or to the extension 
beyond a period of two years of a temporary post (or deputation) 
with pay exceeding Es. 1200 a month ; (4) for the grant to any 
Government servant or to the family or other deceased 
Government servant of an allowance, pension or gratuity which 
was not admissible under rules made or for the time being in 
force under Section ‘JOB of the Act except in the following cases : 
(^) Compassionate gratuities to the families of Government 


servant left in indigent circumstances, subject to such annual 
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limit as the Secretary of State-in-Council may prescribe ; (b) 
pensions or gratuities to Government servants wounded or 
otherwise injured while employed in Government service or to the 
families of Government servants dying as the results of wounds 
and injuries sustained while employed in such service, granted in 
accordance with such rules as have been or may be laid down by 
the Secretary of State-in-Council in this behalf ; (5) to any 
expenditure on the purchase of imported stores or stationary 
otherwise than in accordance with such rules as may be made 
in this behalf by the Secretary of State-in-Council. The control 
of the Provincial Legislature over the Transferred Subjects was 
complete subject to the restrictions noted above. 

Over the Reserved and Central subjects no statutory relaxation 
of the control of the Secretary of State was made. The Joint 
Parliamentary Committee recommended the 
establishment of a Convention that, in matters of state* s ary ° f 
purely Indian interest where Government and the R^rvelT^ 
Legislature of India would be in agreement, the subjects™ 1 
Secretary of State should not as a rule intervene, 
except under exceptional circumstances. By the Fiscal Convention 
the Government of India has been given liberty to devise the 
tariff policy best suited to the interests of India. The Secretary 
of State’s intervention is limited to safeguarding the international 
obligations of the Empire or any fiscal arrangement within 
the Empire to which His Majesty’s Government is a party. 
The Secretary of State has also relinquished his control of 
policy in the matter of the purchase of Government stores 
for India, other than military stores. As regards legislative 
control, Bills to be introduced in the Central Legislature 
need not he referred for the approval of the Secretary of State- 
in-Council, unless they relate to subjects like imperial or military 
affairs, foreign relations, rights of European British subjects, 
the law of naturalisation, the public debt, customs, currency 
and shipping. There is one serious limitation to the power of 
the Indian Legislature : “The Indian Legislature has not power, 
without the previous approval of the Secretary of State-in- 
Council, to make any law empowering any court other than a 
High Court to sentence to the punishment of death any of His 
Majesty’s subjects born in Europe or the children of such sub- 
jects, or abolishing any High Courts.” 

Control exercised by the Secretary of State 
for India after 1935 

The Cgnstitution of 1919 vested the Secretary of State-in-, 
Council with powers of superintendence, direction and control 
over all acts, operations and concerns which relate to th$ 
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Government or revenues of India, and all grants of salaries?, 
C Section 314 gratuities and allowances, and all other payments 
^constitution an< ^ charges out of or from the revenues of £ndia. 
/ Act of 1935 As the exercise of these powers by the Secretary 
nDf State is inconsistent with the transfer of responsibility to 
the Provinces and the Centre, the Constitution Act of 1035 
omits all references to these powers. But the transitional 
^ ProvisiopF nf this Ant .wjiieli are now in force lav down in 
Section 314 : “(1) The Governor-General-in-Council and the 
Governor-General, both as jespccto matters with respect to 
which he is required by or under this Act to act in his discretion 
and as respects other matters, shall be under the General 
Control of, and comply with such particular directions, if any, 
as may from time to time be given bv the Secretary of State. 

ffic Secretary of State shall not give any direction to the 
Governor-General-m-Council with respect to any grant or appro- 
priation of any part of the revenues of the Governor-General- 
in-Council except with the concurrence of Ins advisers f 


The Council of the Secretary of State, known as the India 
Council consisted of not less than eight and not more than twelve 
members, of whom at least one half was required to 
have served or resided in India for at least ten years 
They held office for five years but could be removed 
from office on an address presented to the Crown by 
Houses of Parliament. The Secretary of State could 


Abolition 
7oi the 
S India 
I Council 

both the 


over-rule the Council except in certain matters for the decision of 
which a majority of the Council piesent and voting was required, 
These matters were : (1) grants or appropriations of any part 
of the revenues of India ; (2) the sale or disposal of real or 
personal estate and the raising ol money thereon by mortgage or 
otherwise ; (3) the making of contracts, including instruments, 
of contract of Civil offices in India ; (4) the application tc^ the 
Government of India and the Provincial Governments of authority 
to perform on behalf and in the name of the Secretary of State- 
in-Council any of the obligations of the last two heads ; (5) the 
passing of any order affecting the salaries of the Governor- 
General’s Council ; and ((3) the making of rules regulating various 
matters connected with the Indian Police Services. The Council 
has been abolished on the 1st of April, 1937, as its powers were 
found “manifestly incompatible alike with Provincial Self- 
Government and with responsible Federal Government.” 

In place of the Council a body of Advisers to the Secretary of 
State has been established. Their number will not be less than 
three and not more than six, and they will be appointed by him. 
/a4v1mm of At least oDe half of the Advisers must have served for 
ten years in India and they must be appointed within 
two years of ceasing to work in India. Their salary is 
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t the rate of £1350 with £600 a year extra for those of Indian 
omicile. The Secretary of State is at liberty to consult them 
individually or collectively or to ignore them. He must;, however, 
secure the consent of his Advisers in giving any direction to the 
Governor-General-in- Council with respect to any grant or appro- 
priation of any part of the revenues of the Governor-General-in- 
Council. The Secretary of State is bound to secure their con- 
currence in all orders passed about the Services. The interests of 
the Services are thus adequately safeguarded. 

The salary of the Secretary of State and of his Advisers, as 
well as the expenses of his department including the salaries and 
remuneration of the staff thereof shall be paid out of V 

moneys provided by Parliament. But the Indian f^ngiment 1 
Federation shall be charged such periodical and other a^oViIjs J 
sums as may represent the Secretary of State’s expenses * 

for performing duties on behalf of the Federation. Thus what is 
given up by one hand, is taken away by another. The change, 
however, alters the position of India Government from the 
recipient of a grant-in-aid ( of £150,000 for India office ) to an 
authority privileged to make a grant to the British Exchequer. 

In constitutional theory In dia would attain considerabl e 
freedom from the superintenden ce , direction and control of the 
Secre tary of: State, when t he Federation will co me into E ^ u ~ t f ~ ' 
existence ; but in practice the power and inflne nca-of control 
theT Secretary of State^ would remain — unalter ed^ the r Home y 
Wheheverlhe^ Governor or the Governor-General is undcr rn thc Cnt 
authorised to act in his discretion, or individual judg- Actof1935 
ment he will be under the direct control of the Secretary of State. 
Important subjects like Defence, External Affairs, the Political 
Department, the Indian Civil Service, the Indian Police Service, 
»the Federal Bailway Authority and the Keserve Bank will be 
amenable to his control and direction exercised through the 
Governor- General . 


X. The High Commissioner for India 

The post of the High Commissioner for India was created 
under Section 29 (A) of the Act of 1919 by an Order in Council 
in 1920. The High Commissioner performs various agency 
functions on behalf of the Government of India and the Provin- 
cial Governments which were formerly discharged by the India 
Office. He procures stores for Indian Governments, furnishes 
trade information, promotes the welfare of Indian trade, and deals 
with the education of Indian students who go out to England for 
study, Vhe Act of 1935 provides that he shall be appointed and 
hia salary and conditions of service prescribed by the Governors 
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General exercising his individual judgment. He holds office for 
five years and his salary which is paid out of Indian revenues, 
has been fixed at £3000 per year. He may be authorised to act 
not only for the Federation, when it is established, but also for a 
Province, or a Federated State, or Burma, (The High Commis- 
sioners of the Dominio ns are appointed by the Ministers of the 
respective Dominion and are as such fre e f rom anv control of the 
British Government^ But the Hta h Commissioner for India is , 
in some r espects 1 j^qdiui tlie.. con t m l-ot- tha Jja^taiy- -of- .State 
" because he is appointed the . .Governor- General exer cising h is 
iridivid n al judg ments 



Changes in Central Government during the war 


The Federation envisaged in the Government of India Act of 
1935 did not satisfy the Congress, the Muslim League, the Hindu 
Reasons for Mahasabha nor the Princes. The Governor-General 
expanding declared on October 17, 1939 that the Federation would 
Governor- not be inaugurated during the war and that at the end 
E^cutive of the war, “His Majesty’s Government will be very 
Council w i|]mg to enter into consultation with representatives 
of the several communities, parties and interests in India, and 
with the Indian Princes, with a view to securing their aid and 
co-operation in the framing of such modification as may seem 
desirable.” It was felt that the complicated process of framing 
a constitution in substitution of the Act of 1935 could not be 
completed during the war. But the urgency of the need of 
associating leading Indian statesmen with the task of govern- 
ment during the critical period of the war was realised by all. 
It was with this object that Lord Linlithgow was authorized to 
enlarge the Governor-General’s Executive Council and set ftp a 
War Advisory Council. The Viceroy tried to enlist the co- 
operation of the Congress and the Muslim League but failed in 
his efforts. He had, therefore, to appoint such non-party politicians, 
as were willing to co-operate with him. 


The Executive Council of tire Governor-General was expanded 
on the 21st July, 1941. A communique issued from Delhi on that 
/expansion date s ^ e d : ''A* 8 a result of the increased pressure 

IG ‘^Council wor k * n connection with the war, it ha? been decided 
V - ounci to enlarge the Executive Council of the Governor- 
General of India in order to permit the separation of the port- 
folios of Daw and Supply and Commerce and Labour ; the 
division of the present portfolio of Education, Health and Lands 
into separate portfolios of Education, Health and Lands, and 
Indian Overseas ; and the creation of the portfolios of Informa- 
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tion and of Civil Defence.” In July, 1042, the portfolio of the 
Commander-in-Chief was designated the War Portfolio ; and the 
Council was further expanded. The Executive Council now 
consists of 14 members, besides the Governor-General each in 
charge of one of the following portfolios : (1) War under the 

Commander-in-Chief, (2) Finance, (3) Home, (4) Military trans- 
port, (5) Information and Broadcasting, ((5) Civil defence, 
(7) Defence, (8) Postal and Air Service, (9) Commerce, (10) Edu- 
cation, Health and Land, (11) Labour, (12) Indians Overseas, 
(13) Law, (14) Supply. It must be noted that the members of 
the expanded Council are not responsible to the legislature. More- 
over the important portfolios of Finance, Home and War have 
not been given to any Indian. The resignation of one or more 
Executive Councillor does not affect the composition and charac- 
ter of the Council a<= was seen when Mr. Nalmi Ifonjan Savkar ' 
and Sir H. P. Mody resigned in February, 1943 . L The present 
Governor- General s Exe cutive Council,”" w rites Sir B. P. _Singh 
Bpy, “giving the majority "of seats to’ non-official Indians for the 
first time stands Irremovabl e by" the le gi slaCufeT non-r esponsib le 
to public opinion, unrepresen tative of the major political parties 
and den uded of any eBectivdnower except by the goodwill o f the 
Governor- C 2 ener^l . * * ** 

With a view to associate Indian non-official opinion as fully as 
possible with the prosecution of the war, the National Defence 
Council was formed on the 2 j_st July, 1941 , It consists 
of about 30 persons, including some representatives of 
the Indian States. It meets from time to tune under 
the chairmanship of the Viceroy. It receives on each occasion a 
full ..and confidential statement of the war position and of the 
position in regard to supply. The National Defence Council is 
an advisory body. It can only make suggestions of the needs of 
localities or interests which the members represent. Its main 
purpose is to bring the war effort m the provinces and the States 
as well as in the ranks of commerce and industry and labour into 
more direct and effective touch with the Central Government. ^It 
is significant that for the first time in Indian hist ory representa- 
tives of the Indian States and” ~B n tTsTTTn Ji~ a" ~ met together to 
c onside r " pro blems affecting t he" wt tol e of India . ™ 

One of the features of government during the war has been the 
issuing of a large number of Ordinances giving the executive the 
widest and most far-reaching authority. JBetween _ ^ 

January, 1940 and January, 1944* the Centr al L egisla- §?din£nce( 
tur e enacted 125 b ills, "while tlie_Gove rnor-Geiie£ al * 

issued 132 ’Ordinances under RiTeme£geHC 3 LPQwer . This amounts 
bo two legislative authorities functioning in the same field at the 
same time. “The rules under the Defence pf India Act, ” observes 
Mr. M. C. Setalvad, “conferred upon the executive the most 
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sweeping powers in matters concerning almost every sphere of a 
citizen’s activity ; and it would be realised how essential it was 
that these rules should be subject to scrutiny by representatives 
of the people. The English Act provided for that scrutiny and 
control in affull measure ; the Indian Act did not.” 

Before the outbreak of the War ( 1939) India had a High 
Commissioner in London, Trade Commissioners in some of the 
/ important states of Europe and a High Commissioner 

diplomatic for India in South Africa. During the present war 
lio” ,enta Agents-General of India have been appointed in the 
C U. S. A. and China. The present organisation of India’s 

diplomatic representation, however, is haphazard. Three separate 
departments of Government deal with this matter. Agents- 
General in the U. S. A. and China come under External Affairs 
which is the Viceroy’s portfolio ; the High Commissioner for 
India in South Africa, the Special Representative in Ceylon and 
Agents in Burma and certain colonies undet the Indian Overseas 
Department ; and the High Commissioner in London and the 
numerous Trade Commissioners under the Commerce Depart- 
ment. Any coherent policy on problems in Empire countries is 
made increasing^ difficult because of the jealousy with which 
each department guards its sphere. So long as India’s constitu- 
tional status is that of a dependency, her external affairs will 
remain largely the concern of the British Government, but it 
should . be possible to evolve a common policy regarding diplo- 
matic relationship with the Empire countries. Since the most 
vital issues affecting inter-Empire relationships concern emigra- 
tion and immigration, all diplomatic representation can appro- 
priately be centred in one department, preferably the Indjan 
Overseas Department, which was created specially for safeguard- 
ing the status of Indians within the Empire. Trade relationship 
should, however, continue under the Commerce Department.* 



CHAPTER XXXVI 


THE NEW CONSTITUTION OF INDIA 
AND PROVINCIAL AUTONOMY 



The Constitution of 1935 has no parallel in the world. Apart 
from many of its unique features, it has established a record in 
the length of time which was devoted to its framing and drafting. 
The Indian Constitution of 1935 may be called the 
most deliberate piece of written constitution. The Commission 
Constitution of 1919 envisaged the appointment of a * 

Statutory Commission at the end of ten years after its enactment. 
But the pressure of political agitation, especially the demand of 
the Indian National Congress for independence in 1927 accele- 
rated the despatch to India of the Statutory Commission, presided 
over by Sir John Simo n in 1927 . The Simon — Commission jyaa 
boycotted by the nationalists on the ground that not a single 
Indian was included in it. Amids t great difficulties thu..X]otumis- 
sion issue d its Report in 1930 ; but Indian public opinion 
condemned its rec ommendations as of a reactionary character . w 

With a view to explore the question of ultimate federation of 
the British Indian Provinces with the Indian States and to 
conciliate Indian opinion, a Bound Table Conference was sum- 
moned in London in November, 1930 . In March, 1930, the Civil 
Disobedience Movement had been started by the Indian National 
Congress, which naturally refused to take any pact in the first 
Round Table Conference. The Government selected safe men, 
bekmging to other parties, communities and interests to represent 
India as delegates in the Conference. At the end of the first 
Round Table Conference, Mr. Ramsay MacDonald, the then 
Prime Minister of England, made the following important 
statement, r The view of his Majesty's Government 's that 
responsibility for the Gover nment of India should b e placed upon 
le gislatures, central anT^Eroyin cial, with such provisions as 
ma y be necessary to guarantee^ during a period of Statement 7 
transition, the observance of certain obligations and 1 

to meet other special circumstances, and also with J 

such guarantees as are required by minorities to protect their 
political liberties and rights. In such statutory safeguards as 
may be made for meeting the needs of the transitional period, it 
will be a primary concern of His Majesty’s Government to see 
that the reserved powers are so framed and exercised as not to 
prejudice the advance of India through the new Constitution tp 
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full responsibility for her own government. Pledge after pledge 
had been given to India that British Raj was there not for 
perpetual domination. Why did we put facilities for education 
at your disposal ? Why did we put in your hands text- 
books from which we draw political inspiration ? If we meant 
that the people of India should for ever be silent and negative, 
subordinated to our rule, why have our Queens 1 and our Kings 
given you pledges ? Why has our Parliament given you pledges ? 
Finally, I hope, and I trust, and I pray, that by our labours 
together India will come to possess the only thing which she now 
lacks, to give her the status of a Dominion amongst the British 
Commonwealth of Nations— what she now lacks for that — the 
responsibilities and the cares, the burdens, and the difficulties, 
but the pride and the honour of Responsible Self-Government.”J 

The Round Table Conference held three sessions during the 
years 1930 and J932. Mahatma Gandhi attended the second 
. Round Table Conference, but no definite conclusion 

>Id ’hi'rd’' 1 could be arrived at in it. The third Round Table 
Conference'/ Conference considered the reports of the various sub- 
' Committees which had been appointed before and 

formulated its own recommendations to the National Govern- 
ment. The British Government presented its proposals in the 
form of a White Paper in 1933. These proposa ls w ere exa mined 
fully by a Joint Committee of the two Houses o f Parlia ment , 
who were also anted by assessors from India. Their report was 
issued in 1934 and on its basis the Government of India Bill 
was drafted and enacted in 1935. ; 

II. Lines of Advance on the Constitution of 1919 

The Government of India Act, 1935, envisages a Federation 
within which both the Autonomous Provinces and the participa- 
ting States will be brought within the ambit of a single Central 

\ Federation Government. “Indian opinion is moving with ever- 
e era ion j ncreas j n g momentum towards the early fulfilment of 

this majestic conception,” observes Lord Linlithgow, “and there 
is evident a widespread understanding of the urgent need for 
the establishment of a nation-wide system of government to 
which, while preserving their distinctive characteristics, the 
Provinces of British India and Indian States may adhere. 
Indeed, there exists throughout the sub-continent an ever- 
growing appreciation of the truth that under no other form 
of constitutional structure can India with her mosaic of number- 
less diversities attain to that development, political, .economic, 
to which her circumstances and her history entitle her to 
ftpjjire.” The Federation will bring by agreement a territorial 
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whether Central or Provincial, will possess jurisdiction only over 
enumerated subjects. 

The distinction between the “liejaarvfid” and “ Transferred' ’ Sub- 
jects in the Provinces has been abolished by the new Constitution. 

■ All subjects, including law and order, are transferred 
/Abolition of to the control of Ministers, who are responsible to 
/the® centre 1 the popularly elected legislature. The unicameral 
1 Legislatures are replaced by greatly enlarged Legis 

latures, bicameral in Benga l, Bihar, Assam, 
and Madras and unicameral in five other 
nominated blo c disappears entirely from the 
With certain exceptions administration is 
supply granted by the Legislature, 
accords with advice tendered to 
Ministers. The Governor himself 


U. P., Bombay 
provinces. ^ Tha 


Position 
of the 
Governor 


lower chambers, 
conducted with 
and it therefore 
the Governor by 
administers a few 


areas known as Excluded Areas, mainly inhabited by_aboriginal 
populations unsuited to th e regi me of representative or respon - 
sible governme nt For~certain specific purposes theGovernor is 
able to disregard the advice of Ministers: Apart from special 
areas and special purposes the government of the Provinces under 
normal circumstances is technically known as responsible 
government. 

The historic India Council or the Council of the Secretary of 
State has been abolished. The Secretary of State 
is now advised by a body of Advisers who are 
paid by the British Parliament. The Secretary 
of State’s powers of superintendence, direction and control arc 
not mentioned in the Government of India Act. But, 
in practice, the Secretary of State will continue to 
exercise great influence on Indian affairs. The scope 
of his interference will be great in as much as the Governor- 
General shall have to be under the general control and particular 
direction of the Secretary of State, whenever he will be required 
to act “in his direction or to exercise his individual judgment.” 
Under the new Constitution a Federal Court has been established 
and a Federal Railway Authority will be constituted. 


( Abolition of 
the India 
Council 


Secretary of 
State 


Characteristics of the Indian Constitution 

S’ 

Tfre Indian Constitution of 1 935 exhibits some of the normal 
character istics of a federal constitution. The Constitution Is a 
/F.derat written one and it is rigid so far as the federal 
tioa* r ' tu " Legislature is concerned, ^either does the Feder a- 
tion possess general constituent powe r, nor can the 
/ Provinces mould' their own constitution in detail, "wit hin thg 
• federal framework . The general provisions of the Act can~pg 
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a mended or repealed only by the British Parliament . The 
tJrown in Council may make some minor amendments after 
taking, recourse to an elaborate procedure. 

Like man^ other Federal Constitutions, an elaborate distinction 
has been made here between federal and local powers. But 
the Indian Federation differs from all other Federations The 
in the fact that the Governor-General has power residuary 
(Section 104) of assigning to Federation or units at his POwer 
discretion heads of legislation or finance not allocated by the Act. 
The residuary nower T thus, is given neither t n the Federation 
n or to the units . As the Governor- General is a Federal officer 
the likelihood is that the Federation will have much of 
residuary power. 


Like other Federations India has now a Federal Court, 
whose duty is to secure due observance of the limits placed on 
the centre and the local governments and legislatures. % 
But whereas in other Federations the decisions of court* 1 ) 


Indian 

LegisU 


body. 


the Federal or Supreme Court is for all practical 
purposes final, in India the final interpretation of the Consti- 
tution will rest always with the Frivy Council. No Act of Indian 
Legislature can shut out appeals from High Courts and the 
Federal Court to the Privy Council. 

^ The Indian Legislature still remains a non-sovereign body, 
' nect i on 110 of the Act reasserts the supremacy of Parliame nt 
over British Tndia, as well as its power to legislat e 
for British I ndia or any part of it. The Constitution 
expressly states that no legislature, provincial or 
federal, may make any law affecting the sovereign 
or the royal family, or the succession to the Crown or the 
sovereignty, dominion, or suzerainty of the Crown in any part 
t>f India, or the law of British nationality, or the Army Act, 
the Jflr Force Act, or the Naval Discipline Act. All these 
matters are issues connected with sovereignty The very fact 
that Indian Legislature cannot change any of them shows that 
it is a subordinate legislature. 

The Indian Government is neither Parliamentary nor of the 
Pre sidential type The Executive is not fully responsible to the 
Legislature as is the case in E ngland ond TiVgr^o . 
nor is the head of the Executive elected by the p°*mon / 
people and wholly independent of the legislature as Central ( 
is the practice in the U. S. A. The Governor-General Ex * cutlva ' 
is appointed by the King’s Ministers in the United Kingdom, 
and not, as in the Dominions, on the advice of the local 
Ministers. Important departments like Defence, External Affairs 
. and Ecclesiastica l Affairs are outside the general control of the 
Fe deral Legislature ! Even in the Provinces where Provincial 
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Autonomy is said to have been established the Governor will 
exercise powers which are not compatible with any degree oi 
responsible or Parliamentary Government. The Indian 
Constitution forms a class by itself by virtue of tfA elaborate 
provisions made in it tor representation of diverse imerests and 
communities in the legislature. In Canada ther e is a French 
minority, and in South Af rica a Du_tch minority ? } but 
CmiSoriHc? f separate communal” electorates h ave not been thoug ht 
o Fm "these Dominions^ Post-war states like Turkey, 
Bulgaria, Greece, Yugo-SIavia, Albania, Hungary, Czecho- 
slovakia Roumania, Poland, Esthonia, Lithuania and Latvia 
have each their minority problems ; but separate electorates for 
the different communities are nowhere established. It is curious 
to note that only in the M andated countries or in the countrie s 
under foreign domination suchjas Iraq, Syria, Pal estin e, Cyprus , 
Kenya and Fiji separate communal electorates have been attemp- 
ted. 'Communal electoiates operate as a disruptive factor in a 
state. “With the safeguarding of minorities,” observes Keith, 
“the essence of responsible government is seriously, if not fully, 
compromised.” 

^ IV. Provincial Autonomy 

The Government of India Act has carried a step forward that 
process of giving autonomy or self-government to the Provinces 
which was suggested by Lord Hardmge’s Coronation Durbar 
Despatch to the Secretary of State in 1911, and implemented to 
Atcanfing of a ex tenfc in the Mont- Ford Constitution. There 

provincial is, however, considerable difference of opinion regarding 
^Autonomy ^he exac t meaning of the term Provincial Autonomy. 
Jfhe Indian public understands by it a sy stem of governmen t 
wherein the Provincial Government has freedo mTo pe rform* Ihe 
func tion s given to .it by the A ct without . any_ jlictation ~ or inter- 
ference from above. Mr. Rams ay Ma c Donald explained its 
connotation IrThis concluding speech at the second session of the 
Round Table Conference on December, 1931, in the following 
words : “We are all agreed that the Governors' provinces of the 
future are to be responsibly governed units, enjoing the greatest 
possible measure of freedom from outside interference and dicta- 
tion in carrying out their own policies in their own sphere,” The 
Join t Select Committee, however, lays stress on fr eedo m f rom, 
but9ide conIf617 rather than on the responsibility of th e Execu tive 
jc Hthe Legislature . According to the Committee, Provincial 
Autonomy is a scheme “whereby each of the Governor's provinces 
will possess an Executive and a Legislature having precisely 
defined sphere broadly free from control by the Central Govern- 
ment ana Legislature. This we conceive to be the essence of 
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Provincial Autonomy, though no doubt there is room for wide 
differences of opinion with regard to the manner in which that 
exclusive authority is to be exercised.” The committee further 
states th|^“the Central Government and Legislature would, 
generally shaking, cease to possess in the Governors’ Provinces 
any legal power or authority with respect to any matter falling 
within the exclusive Provincial sphere, though, as we shall 
explain later, the Governor-General in virtue of the power of 
supervising the Governors will have authority to secure com- 
pliance in certain respects with directions which he may find it 
necessary to give.” 

The Government Of India Act of 1935 specifies the powers 
which are allocated exclusively to the Federal Government and 
to the Provincial Governments. It also enumerates thirty-six 
subjects over which both the Federal and Provincial Govern- 
ments may legislate. In the United States and 
Australia the powers given to the Federal Government 
are enumerated and the States or Provinces exercise 
the residuary powers, while in Canada the residuary powers are 
left to the Central Government. In India the residuary power is 
vested in. the Governor- General, who in his discretion, may by 
notification empower either the Federal or the Provincial Legis- 
lature to enact law on any subject not enumerated in the three 
lists mentioned above. The Federal List, consisting of 59 sub- 
jects, comprises matters of common national concern, applicable 
more or less to all parts of India. Matters which are primarily 
of provincial concern are allocated to Provinces. 

The Provinces have exclusive authority over the following 
subjects : the jurisdiction and powers of courts ; prisons ; refor- 
, matories ; their public debt and public services ; public 
works ; libraries ; elections ; local government ; public fJbj V ecu*' 
health and sanitation ; pilgrimages within India ; 
burials ; education ; water and water rights ; agriculture ; land ; 
forests ; mines ; fisheries — protection of wild birds and animals ; 
gas and gas works ; trade and commerce within the province, — 
including money-lending ; inns and inn-keepers ; production, 
supply, and distribution of commodities, and development of 
industries ; adulteration of foodstuffs ; intoxicating liquors ; 
unemployment and poor relief ; incorporation of companies not 
under federal power ; theatres ; betting and gambling ; charities 
and charitable institutions ; offences against laws dealing with 
anvof-these matters, and statistics in relation thereto. 

'‘''"Besides these subjects there are twenty-five subjects, which are 
primarily of a federal character and eleven subjects primarily of 
provincial character over both of which the Federal as Cancumnt 
well as the Provincial governments have authority. 

These subjects are essentially of Provincial interests, * 
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but they require uniform treatment and co-ordination throughout 
India. These include Criminal law, Criminal Procedure, re- 
moval of prisoners and accused persons from one unit to another 
unit, Civil Procedure, Evidence and oaths, marriage and divorce, 
wills and succession, transfer of property other than Agricultural 
land, trusts and trustees, contracts, arbitration, newspapers, books 
and printing presses, poisons and dangerous drugs, factories, wel- 
fare of labour, Trade Unions, industrial and labour disputes, elec- 
tricity, sanctioning of cinematograph films for exhibition, pre- 
vention of the extension from one unit to another of infectious 
of contagious diseases or pests affecting men, animals or plants. 
/It is admitted by all that the position of the Provinces has ira- 
* proved on account of the distribution of legislative power between 
the units and the federation ; but the introduction of concurrent 
subjects has mutilated Provincial Autonomy to a great extent. 

'-The Provinces have also power to deal with land revenue ; 
excise duties, excluded from the federal list ; taxes on income ; 
Sources of ^ rom agricultural land, on lands and buildings, hearths 
tacomC'Of and windows ; duties in respect of succession to agri- 
1 cultural land ; taxes on mineral rights ; capitation 

taxes ; taxes on professions, trades, callings ; on animals and 
boats ; on the sale of commodities, on turnover, and on adver- 
tisements ; cesses on the entry of goods into a local areas ; taxes 
on luxuries, including entertainments, betting and gambling ; 
and stamp duties outside the federal sphere. 

Though the list of Provincial subjects appears to be a formida- 
ble one, yet the Provinces are uot able to exercise unfettered 
^ power over these. The Governor has special responsi- 

^“provTir-’ bilities f6r the preservation of law and order, the .rights 
Autonomy °f minorities, and the legitimate interests of the public 
services. The Governor-General has power to take 
action (including legislation) if he thinks that the Governor is^iot 
properly discharging his duties in these subjects. The Governor 
ip vested with special power by Sections 56-58 in respect of 
^police rules and regulations, crimes of violence and disclosure of 
the sources of information about them. VThe reoruitment to the 
I. C. S. and I. P. S. is vested in the Secretary of State. 

It has been contended by many Indian publicists that Provin- 
cial Autonomy Tis an autonomy more for the Governors of the 
Provinces than for the provincial legislatures or minis* 
ftom^bo”" ters. n Though in view of large powers vested in the 
i. Governor, there is some truth in the contention, yet it 

must be pointed out that the Governor himself is answerable for 
the discharge of all his special responsibilities, special powers, and 
discretiCnary power to the Governor-General and through him to 
the Secretary of State. Marquess of Zetland, the then Secretary 
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of State for India, stated in the House of Lords on June 8, 1937 ; 
“The Parliament of this country reserved itself a potential 
measure of control in a certain limited and clearly defined sphere — 
tpe special responsibilities of the Governors. Since the Governors 
When acting in respect of special responsibilities, were responsible 
both for acts of commission and omission to the Parliament of this 
country, he would naturally be prepared to answer any question 
bearing upon the discharge by the Governors of their duties 
within that sphere.” The statement unmistakably points out 
the limitations of Provincial Autonomy conceded by the Act 
of 1935. 



Further 


Restrictions of Provincial Autonomy 
during the War 


Section 102 of the Government of India Act, 1935, provides 
that in case the Governor-General declares by Proclamation that 
a grave emergency exists whereby the security of India is threa- 
tened, whether by war or internal disturbance, the Federal 
Legislature shall have power to make laws for a Province or any 
part thereof with respect to any of the matters enumerated in the 
Provincial Legislative List. This section, however, leaves un- 
changed the executive relations between the Central and Provincial 
Governments. An amendment to the Government of India Act 
was, therefore, thought necessary by the British authorities to 
secure for the Centre essential powers of direction and control 
during an emergency. Col. Muirhead explained before the House 
of Commons that in war-time the Centre could legislate oh Pro- 
vincial subjects, but it could not acquire executive authority 
necessary for dealing with certain essential matters, for example, 
•it could not issue directions to Provincial Governments as regards 
war policy in relation to subjects on the Provincial List, nor 
legislate to give itself the necessary power. 

'S/The Government of India Amendment Bill, passed on the 2nd 
September, 1939, makes the Central Government legally compe- 
tent to issue instructions to Provinces regarding, the 
exercise of their own authority. It also enables the 
Central Government dealing with Provincial subjects to Amendment? 
confer powers on officials of the Central Government to f|§i ember,< J 
take action. The Amendment, which is counted as 
Section 126A to the Government of India Act reads as follows : 

“Where a proclamation of emergency is in operation whereby 
the Governor-General has decided that the security of India is 
threatened bywjvar — (a) the executive authority of the Federation 
Aall extend t^the giving of directions to a Province as to the 
matter in which the executive authority thereof is to be exercised. 
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and any directions so given shall, for the purposes of the last 
preceding section, be deemed to be directions given thereunder ; 
(b) any power of the Federal Legislature to make laws for a 
Province with respect to any matter shall include power to 'make 
laws as respects a Province conferring powers and imposing duties 
or authorising the conferring of powers and the imposition of 
duties upon the Federation or officers and authorities of the 
Federation as respects that matter, notwithstanding that it is one 
with respect to which the provincial legislature also has power to 
make laws.”* 

the 3rd of September, 1939, a proclamation, issued by the 
Governor-General under sectmrTlT)2, declared India a belligerent 
on behalf of Great Jjritain) The Indian Legislature was 
^ r inance » no jj consulted m the matter. The Defence of India Act 
was passed on the 29th September, 1939c By this Act the 
Central Legislature practically divested itself of a large part of 
its legislative authority, because it empowered the Central 
Government to mike such rules as appear to it to be necessary or 
expedient for securing the defence of British India, the public 
safety, the maintenance of public order, or the efficient prosecu- 
tion of war. The Defence of India Act armed the Central 
Government with a new legislative power to invade provincial 
autonomy. ^/Various Rules have been framed under t'he Defence 
of India Act. Rule_26 states that a person may be kept under 
detention if the Central or Provincial Government is satisfied that 
“his detention is necessary with a view to preventing him from 
acting in any manner prejudicial to the defence of British India, 
the public safety, the maintenance of public order, His Majesty’s 
relations with foreign powers or Indian States, the maintenance of 
peaceful conditions in tribal areas or the efficient prosecution of 
the war.” The Rule 26 does not say whether the suspicion is fl 
reasonable or not that the person concerned has acted, is aa&ing 
or is about to act in a prejudicial manner. The Federal Court, 
therefore, held that “Rule 26 in its present form goes beyond 
the rule-making powers which the Legislature has thought fit to 
confer upon the Central Government and is for that reason 
invalid.” But the Governor- General promulgated the Defence of 
India (Amendment) Ordinance 1943 to make Rule 26 valid. The 
Special Bench of the Calcutta High Court held that the new 
ordinance promulgated by the Governor-General validating Rule 
26 of the Defence of India Rules was ultra vires the ordinance 

* The Amendment Act also provides that with the exception of the Aligarh 
end Benares Universities, legislation with rogard to all other Government- 
establish!# Universities in British India shall be under the jurisdiction of tho 
Governmental oi the Provinces where they are situated. Thus, the Calcutta 
University comes under the jurisdiction of the Bengal Government end the 
gate* University under the jurisdiction of the Bihar Government. 
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making powers of the Governor-General, as in their opinion the 
Governor-General under Section 72 of the Government of India 
Act could not directly amend an Act of the Central legislature. 
The Federal Court, too, has declared certain Ordinances invalid. 
Thus on the 4th June, 1943, it dismissed by a majority of two 
Judges the Bengal Government’s appeal against the Calcutta 
High Court’s judgment declaring certain provisions of the Special 
Criminal Courts Ordinance, 1942 ultra vires_ . 

Provincial autonomy has been very .much curtailed by the 
India and Burma ( Emergency Provisions ) Act 1940. It has 
made the Governor- General the supreme authority ThcIndia 
during the period of emergency. The Governor-General 
has been empowered to exercise the following functions Pr^Tisions)/ 
in his discretion during the period of emergency : Act ' 1940 ^ 

(1) any power of appointment to or removal from, any office 
in India being a power which would be exercisable by His 
Majesty shall be exercisable also by the Governor-General ; 

(2) any provision which under the Act of 1935 could be made by 
an Order in Council or by rules made by, or with the sanction of, 
the Secretary of State may be made also by the Governor-General 
by notification in the Gazette of India; and (3) the words “for the 
space of not more than six months from its promulgation” as 
regards ordinance under Section 72 of the Government of India 
Act 1919 were omitted. 


As an example of the Central Government’s interference with the 
details of Provincial administration we may cite the issuing of a 
directive on the 22nd December, 1943, to the Bengal Central Go- 
Government. The Central Government under Section yernmenr^ 
126 A called upon the Bengal Government to bring food with details 
rationing into force in Calcutta by January 31, 1944, ciaiadml 1 -’ 
and to arrange for distribution of food through 1000 ni8tratlon 
retail shops. 55% of such shops should be private retail dealers 
and 45% Government-controlled stores. This directive was 
necessitated by the insistence of the Bengal Ministry on Govern- 
ment chain stores in preference to private retail traders. 



The provincial Executive 

r 


The Executive authority of a Province is vested by the Act in 
a Governor. There are three distinct kinds of executive actions of 
a Governor. Firstly, the Governor acting on the advice 
of his Ministers ; secondly, the Governor acting on his 
individual judgment, in which he may have consulted i 

the Ministers but if he does not agree with their views, 
he can act, on his own opinion, in opposition to the opinion of 
his Ministers ; and thirdly, the Governor acting in his discretion,- 
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in which the Ministers have no right of entry or of consultation. 
The line of division between these three domains is not a rigid 
one. “Let it not be supposed,” stated the Marquess of Zetland, 
“that the field of Government is to be divided into two parts, in 
which the Governor and the Ministry operate separately at the 
risk of clashes between them. The essence of the new Constitu- 
tion is that the initiative and the responsibility for the whole of 
the government of a Province, though in form vesting in the 
Governor, passes to the Ministry as soon as it takes office.” The 
implication of this statement by the Secretary of State for India 
is that the initiative for any Governmental action lies not with 
the Governor but with the Ministry and that the Ministers *are 
responsible for the entire range of Governmental activity. 

The statement quoted above was made by the Secretary of 
State with a view to put an end to the first constitutional crisis 
which took place immediately after the inauguration of the new 
Constitution in April, 1937. The Congress captured majority of 
seats in the general election in six out of eleven Provinces. But 
'Rigid line when the Governor called upon the leaders of the 
betweeif tion Congress Parliamentary Party in each of these seven 
domains Provinces, they demanded an assurance of non-inter- 
gave way in ference from the Governor as a condition of acceptance 
constitu- of office. The Governors concerned under instructions 
tionai crisis f rom above refused to give such an assurance: conse- 
quently, the Congress refused to form the Ministry and the 
Governors had to take recourse to the formation of interim 
Ministers, which had no chance of securing any majority in the 
Legislatures. This constitutional impasse was solved by the 
declaration of the Marquess of Zetland. The declaration advanced 
the cause of responsible government in India by emphasising the 
transition of power from the Governor to his Ministers.* 

The Governors of Bihar and the United Provinces, however, 
refused to release the political prisoners, though their Ministers 
' advised them to do so. So the Ministers in these two 

The recond p rov j nces tendered their resignation on the 15th 
**■ February, 1938. Mr. Srikrishna Singh, the Prime 

Minister of Bihar issued the following statement : “Since my 
assumption of office, the question of release of the political 

*1?he declaration of break-down of the Constitution in the Congress Provinces 
n November, 1939, however, shows that the democratic principles of government 
ibiaifllng in England do not prevail in India Well-established Convention of the 
English Constitution demands that when one political party resigns office, the head 
i the State asks the other parties to carry on the government and if they too 
efnse to shoulder the responsibility, then a general election is held. In Bihar, 
£r. (now Sit) OhsMreshwar Prasad Narayan Sinha, the leader of the Opposition, 
sing called by His Excellency asked him to dissolve the Legislature, But in no 
Province has an attempt been made to see whether the electorate supports the 
Jongteas policy of resignation. 
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prisoners has been engaging my earnest and constant attention. 
I have discussed this matter several times with the Governor but 
finding that interminable discussions were leading nowhere, I at 
last 'decided to order their release and passed orders accordingly. 
The Governor under the instructions of the Governor-General 
under Section 126 (5) of the Government of India Act has ex- 
pressed his inability to agree to issue the orders passed by me 
directing the release of political prisoners. In the circumstances, 
I have no choice but to resign. ** Happily within one week of 
the resignation a compromise was arrived at. The Governors of 
the two Provinces discussed each case of political prisoner on its 
merit with their respective Ministers. In both the crises the 
‘safeguards* in the Constitution gave way to self-rule. 

J*he Governor is appointed by His Majesty by a Commission 
under the Royal Sign Manual. In the three Presidencies of 
Madras, Bombay and Bengal the practice has been to The 
appoint Governors from the rank of public men in Governor's 
England, though there have been some deviations ttppom men 
from the practice. In the other Provinces senior and brilliant 
members of the Indian Civil Service are appointed as Governors. 
But the Ministers object to the appointment to Governorship 
of any Civilian who has served under them. On this issue the 
Orissa Ministry threatened to resign in May, 1938. Since then 
the practice has been to appoint Civilians serving under the 
Government of India or in any Province other than the one 
where there is vacancy in Governorship, as the head of the 
Provincial Government/^ 

\Zke Governor is provided with a Council of Ministers to ‘aid 
and advise* him in the exercise of the powers conferred on 
^kim by the Constitution, except in relation to subjects left to 
*ithe Governor’s discretion. The Ministers shall have no right even 
to tender advice on matters pertaining to the Governor's 
discretion. But in other matters the Governor is to be Diicrc , 
generally guided by the advice of the Ministers. The tionary 
Governor selects Ministers, but a Minister must be or Sf the* 
become within six months a member of the Legislature Govcrno * 
The Minister need not necessarily be elected ; the Governor may 
nominate a Minister, who is not a member of the Legislature, 
to the Legislative Council, provided there is a vacancy in that 


*The Governor draw the annual salary in rupees mentioned against the name 
of the Province and the allowances for renewal of furniture, sumptuary allowance, 
touring expenses, allowance for Military Secretary and his Establishment, etc., etc. 
mentioned within bracket : Madras 1,20000 (5,75500), Bombay 1,2000|0 (5,38400) 
Bengal l,20d00 (0,07300), U. P. 1,20000 (297000), Punjab 1,00000 (1,41200), Bihar 
1.0QOOO (1,08000), C. V. 72000 (1,07300), Assam 66000 (1,42100), N.-W. F. P. 66000 

lbl2850), Bind 66000 (1,29600), Orissa 66000 (1,03000). 
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body. Such a procedure was taken recourse to in Bihar in 

( Appoint- April, 1937. In selecting ministers the Governor is 

men? of^ required by the Instrument of Instructions to use, his 
uuatcn qj e8 (. en <3 e avours’ to select in the following manner : 
“In consultation with the person who in his judgment is likely to 
command a stable majority in the Legislature to appoint those 
persons including, so far as practicable, members of important 
minority communities who will best be in a position collec- 
tively to command the confidence of the Legislature.” But 
according to Section 53, the Instrument of Instructions has no 
legal binding upon the Governor. Hence, if he appoints per- 
sons who have no chance of commanding a majority in , the 
legislature, his action cannot be called illegal or unconstitu- 
tional. The appointment of ‘Interim Ministries’ in six Provinces 
in April, 1937, might have been inexpedient, but not 
Minhtriet' illegal. The Governor may also appoint at his dis- 
cretion an official as a temporary member of the 
Legislature to act as his mouthpiece in that body. 

The Governor is empowered to make rules of business after 
consultation with Ministers. His instructions require him to 
secure due consultation of the Finance Minister on all financial 
matters. He is required to encourage joint responsibility and to 
avoid any action which permits Ministers to evade their own 
responsibilities by placing the onus on him. 

The Ministers may resign or may be dismissed by the Governor. 
The Congress demanded that, if there was a serious difference 
of opinion between the Ministers and the Governors 
f?e ?aSon° r * where the Governor’s responsibility was concerned,- the 
Governors should dismiss, or call for the resignation of 
the Ministers. poctLZetland said that “he did not' 
think it would really be wise, or in accordance with the intention < 
of Parliament, to lay down in those circumstances that* the 
Governor must necessarily call for the resignation of the 
Ministers.” “After all, the relations of a Governor with his 
Ministers,” observed Sir Maurice Halle t. are not those -of. a 
master and his servants ; rather they are partners in a common 
enterprise — the good government of the Province . J The Governor 
has become a part of the legislature for the first time by the Act* 
of 1935. The king’s address in England is thrown open to de- 
bate in Parliament, but the Governor’s address is not open to 
debate, nor does it contain the legislative programme of 
Ministers. 

f(\. Powers and Functions of the Governor, 

Governor is the pivot round which the whole of provincial 
administration rotates.! In normal and or dinary circ umstances, 


with 
[ Ministers 
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the Governor accepts the advice of Ministers. But the 
Governor rna f not accept the advice tendered to him by . Individu< ,i 
his Ministers and exercise his ‘individual judgment;/ 

This term is used with reference to matters within overnoT 
the purview of the Ministers, that is with regard to the power 
of the Governor to disregard the advice of the Ministers, where 
they are entitled to give advice. The Governor may exercise 
his ‘individual judgment' (a) /whenever any of the ‘ special res- 
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however, that though at the tiihe of inauguration of the Constitu- 
tion the nationalists and especially, the Hindus of 1 Bengal were 
vehemently opposed to the Special Responsibilities of the Gover- 
nor, yet on more than one occasion the Bengali Hindus have 
invoked the protection of the Governor. 

Besides his special Responsibilities, the Governor can 
exercise his individual judgment in the appointment and 
dismissal of the Advocate-General , as also in regard 
WHefme to the determination of His remuneration. During 
fioternor’s the twenty-eight months of Congress Ministry the 
/Sdiracnf 1 Governor has played generally the part of the consti- 
(_ tutional head of the State* In Bihar the Governor, 

on the advice of the Ministry, appointed Mr. Bal adev a Sahay . 
a staunch Congressman. < as Advocate-General . The Governor 
has also the right of exercising his individual judgment in the 
appointments and postings to the reserved posts. In this case 
too the head of the Province has been normally guided by the 
advice of his Ministers. 

It is wrongly assumed by many that the Ministers’ advice 
in matters relating to the 'Special Responsibility’ of the 
Governor will be invariably disregarded. But the Joint Select 
/Ministers Committee has stated and the Governor of Bihar 
( consulted reiterated that “jn no sense does it define a sphere 
l C ° nSU e jrom which the action of Ministers is excluded - 
In our view, it does no more than indicate a sphere of action 
in which it will be constitutionally proper for the Governor, 
after receiving ministerial advice, to signify his dissent from it 
and even to act in opposition to it, if in his own unfettered 
judgment lie is of opinion that the circumstances of the case so 
require.” 

e * 

j^Ehe„ Governor lias “ ^)eciiiL Powers” over and above his 
"Special Responsibility ” m matters of law and~ order?! If he 
thinks that the peace or tranquillity of the Pro- 
ower and vince is menace! by persons meditating crimes of 
narVpo^ers violence for the overthrow of the Government, he may 
^Governor declare that any of his functions shall be exercised at 
his discretion. In exercising powers at his discretion 
he need not consult his Ministers. He may authorize some 
official to speak in the Legislature on these issues. He may also 
i n his discretion make rules providing that information in relation 
to the sources from which information has been obtained regard- 
ing such criminal intentions shall not be divulged to any other 
person (including Ministers) except on his direction. The 
Governor in his discretion may preside at meeting of the Council 
of Ministers. The Governor in his discretion can summon or 
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prorogue the Legislature or dissolve the Legislative Assembly, 
Jiing of England dissolves the House of Commons on the 
bdvice of the Prime Minister, but the Provincial Governor may 
lisregard the advice of his Ministers in the matter of dissolving 
ihe Lower Chamber, (jhe Governor, again, decides in his dis- 
cretion any dispute whether any proposed expenditure falls 
within a class of expenditure charged on the revenues of the 
Provinces, which is not subject to the vote of the Provincial 
uegislature.l Discussion of or asking questions on any 

natter connected with the relations between His Majesty or 
ihe Governor-General and any foreign State or Prince is 
>rohibited unless the Governor in his discretion consents to ■* 
such* discussion.^ . 

Besides these the Governor is to act in his discretion in the 
ollowing matters : To choose, summon and dismiss Minis- 

£££ ; (hl/To determine the salarifiTUf" Minsters pend- 0thcf ^ 
ng their determination by the provincial legislature ; discretion- c 
W To prevent crimes of violence intended to over- Sf y the wc “ ] 
ihrow the government established by law ; To Governor 
iummon a joint session of the legislature before the normal lapse 
)f time when a Bill affects finance or special responsibilities ; 
yf To assent to the Bills passed in the legislature, or to withhold 
issent therefrom or reserve them for the consideration of the 
Governor-General or to return the Bills to the legislature with a 
message to reconsider To certify that the discussion of a 

Bill, clause or amendment is dangerous to peace and tranquillity 
ind thereby stay proceedings :>(gT To promulgate ordinances for 
s atisfactory discharge of his ‘discretionary' and ‘individua l 
I augment’ functions to enact Acts for the discharge of his 
functions with the concurrence of the Governor-General in his 
discretion To take over the Government of the province by a 
proclamation in the event of a break-down of the constitutional 
machinery and to revoke such proclamations witji the concurrence 
of the Governor-General in his discretion To give previous 
sanction to legislation which affects the Governors Act or 
Ordinance or any Act relating to police force To give 

previous sanction to Bills amending the order-in-council or rules 
under it by which the duties and powers of the provincial Audit- 
General are defined ; $T To give previous sanction to Bills 
endowing the High Court with original revenue jurisdiction ; 
Ui) To decide when the Public Service Commission should be 
consulted as to appointment to the High Court Staff ; to appoint 
the Public Service Commission and to frame regulations for the 
purpose ; to give previous sanction to Bills providing for addi- 
tional functions of the Public Service Commission ; To give 
previous sanction Jto Bills abolishing or restricting protection of 
Public servants ; to) To give previous sanction to Bills relating to 
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tive within a fortnight of its presentation to the Legislature. The 
Governor is obliged to call a meeting of the Legislature once in 
twelve months only. Thus, the Ministers and the Governor 
combined would be able to pass temporary legislation on all 
subjects which would remain in force as long as the Governor 
did not call a meeting of the legislature, (f) The Governor may 
also, in matters involving his discretion or individual iudgment T 
isBueT)rdinance with six months* maximum duration^ hnt, capable 
of being extenj^d_for a further period of six months. Unless 
KTs previous sanction is given, no Bill or amendment can be 
introduced or moved in the Provincial Legislature which repeals, 
amends or is repugnant to any Governor’s Act or Ordinance 
promulgated in his discretion by the Governor ; or any Act 
relating to any Police Force. The Governor in his discretion 
is empowered to make regulations — general or particular — making 
it unnecessary to consult with the Public Service Commission 
in making certain appointments. (“Taken collectively”, observes ^ 
Prof. K. T. Shah, “the effect of all these powers and functions, j 
to be exercis ed by the Governor in his discretion, is that 
su bstantially the most important part of the executive work isl 
removed from t he sphere of the Governor’s constitutional / 
adv i sers/ ’ ) 


Section 03 
of the Act : . 
Governor’s I 
power on 
the break- ^ 
down of the 

Constitution! 


\Ag) Over and above these powers, the Governor is empowered 
to issue Proclamation. By Proclamation he may suspend the 
Provincial Constitution and to appropriate all or any 
of the powers of any provincial body. “Such a Pro- 
olamatiou by a Governor may be revoked or varied by 
a subsequent Proclamation. A Proclamation under 
this section shall be communicated forthwith to the 
Secretary of State and shall be laid by him before both Houses 
of Parliament. Unless it is a Proclamation revoking a previous 
Proclamation, such a Proclamation by a Governor shall cease to 
operate at the expiration of six months. But such a Proclamation 
unless revoked shall continue in force for a further period of 
12 months if and so often as a resolution approving the continu- 
ance of the Proclamation is passed by both Houses of Parliament. 
No such Proclamation, however, shall remain in force in any 
case, for more than three years.” Proclatnationsof such a kind 
have been issued by the Governors of Madras, Bombay. U, B. . 

BifiarTOr issa a n d N.-W. F . P. in Nove mber, 1939. The 
effect of such Proclamation has been to restore the purely 
bureaucratic system of government as it prevailed before the 
establishment of Provincial Legislatures. Laws made under the 
Proclamation have a duration of two years and after its expiry 
is subject to repeal or re-enactment by the appropriate legisla- 
ture. But no such Proclamation shall in any case remain in 
force for more than three years. 
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Governor's 
power over 
finance * 


Financial burdens on the Province may conceivably be imposed 
by Governor’s Act or an Ordinance. The Governor 
authenticates a schedule of grants made, to which he 
may add grants refused or reduced where his respon- 
sibilities are concerned. 

The Governor possesses the power of summoning, proroguing 
and dissolvi ng th elegislature and appointing its place of meeting 
Governor's discretion . pie is given a specia l position as 

power over regard s E xclud ed or Partiall y Exc lude ? Areas , Inf 
anii'EzrUid- Exclu ded Areas the Gove rnor El mseTf directs a nd 
ed Areas controls the admini stration : in the case of the Tatter 
he is d eclared to have a Specia l B esp onsib ility . In neith er case 
'doe s'any Act_ of the P rovincial L egisla ture apply to the Area. 
unless by direction of the Governor gi ven at~his discretion., 

'^Vlll. ^JQie^o^jqr^ Min isters 

The legal status of the Provin cial Minis ters is defined by 
Hection 51 of the Act, which lavs dowtTl ^£1) T he Governor’ s 
Ministers shall be ch osen and s ummoned by hi m, shall be sworn 
as members of the Counci l, and shall hold o ffic e duriug h is 
pl easure. M^) A Minister who for any period of six~consecutive 
months is not a member of the Provincial Legislature 
shall at the expiration of that period cease to be a 
^Minister* jvjinistei’. The salaries of Ministers shall be such 

as the Provincial Legislature may from time to time by Act 
determine, and until the Provincial Legislature so determine, 
shall be determined by the Governor provided that the salary of 
a Minister shall not be varied during his term of office. V£) The 
question whether any, and if so, what advice was tendered by 
.Ministers to the Go vernor^ shall not be e nquired into by any 
court,, v#>) The functions - oOhe Governor under this Sectfin 
with respect to the choo s ing and summoning and the dismissal 
of Ministers and with r espect to the determination of their 
salaries, shall be exercisec 


nm In hii~discretion .” ' 

A-The Act does not limit the number of Ministers in th e 
Provinc es. There is no uniformity regarding the number of 
Ministers in the different Provinces. Between 1937 and 1939 
there were at one time 12 Ministers in Bengal, 10 in Madras, 
8 in Assam, 7 in Bombay, 6 in the Punjab, Sind and the United 
Provinces, 5 in the Central Provinces and Berar, 4 in Bihar and 
the North-Western Frontier Provinces and 3 in Orissa. But 
after the election of 1946 the number of Ministers in many of 
f hie Prov inces ha s been change d. Thus in Bengal there are 
at present (end of June, 1946) 8 Ministers, of whom 7 are 
Mussalmans ; in Bihar 9 Ministers, of whom 2 are Mussalmans 


Legal status 
> of 
Ministers 
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and 1 belonging to the Harijan Community, in Orissa 5 Ministers, 
all belonging to the Caste Hindu community ; in C. P. mid Berar 
there are 5 Ministers, fln the Pro - wax. d ays t here was uniformity 
among the Congress Provinces regarding the amount of salary 
drawn by Ministers, each getting rupees five hundred only. 
Now that -the cost of living has increased enormously the 
Ministers have secured for themselves a higher scale of salary. 
Thus in the Unitod Provinces and Bihar the salary has been 
raised to Rs. 1500/- per month ; in Orissa it is Bs. 1000 per 
month. Though the costToT living is highest in Bombay, - yet 
the Ministers there are satisfied with a salary of Its. 750_ per 
month) Besides the salary, the Ministers enjoy certain other 
allowances. Thus, the Bihar Budget for 1940-47, makes provision 
for the following expenses of Ministers : — (a) Purchase of Motor 
Cars for the use of the Hon’ble Ministers — Bs. 90,000 ; (b) 
and Allowances for Ministers Bs . 450 00_; the expenditure on 
tours of Ministers has increased considerably under the new 
constitution. 'Thus, under the Mont-ford constitution the 
Ministers and Executive Councillors in Bengal used to get 
rupees fifteen per day as daily allowance while on tour in 
addition to actual first class fares for themselves and third class 
tickets for their servants, the number not exceeding four in case 
of the former. But under the present administration, the 
Ministers get, while on tour, rupees twenty-five per day as daily 
allowance in addition to four first class and ten third class 
servants’ tickets. 

' When the Gover nmen t, of. India -Act- was. passed.. and . tlis. 
1 nsT rumeh^dT I nstructions w ere is sued, Indian publicists _and 
noiitTcians thought t hat th e _mode of appoin tme nt pi 
Ministers, the Special Po w ers, t he Special Res ponse 
hililies.li^lp'TITscretiQnaryPowers of the Governor 
will reduce the~M misters to mere, figureheads. But 
the experience of the working of the Provincial Constitution 
during the last twenty-eight months has shown the baselessness 
of such apprehensions. The Instruments of Instructions mention 
the desirability of having regard to communal claims in the 
appointment of Ministers. It was apprehended that the repre- 
sentation of different communities in the Ministry would destroy 
its homogeneity, and stand in the way of realisation of collective 
responsibility. (But it was forgotten that the Governor cannot 
force the Premier to accept his nominee in the Council of 
Ministers.) The Governors have exercised as much influence as 
Queen Victoria is known to have exercised in the selection of 
Ministers, leaving the ultimate decision to the Premiers. 
Actually the leaders of the Majority Party or Coalition Party 
generally took care to appoint some Ministers from the Minority 
Communities belonging to their own party. In one Province 


r? 
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the Governor was memorialized to include a representative of a 
minority community in the Ministry. but he refused to exercise 
his discretion. 



^There are, however, two remarkable deviations from the prac- 
tice of responsible government as it obtains in England. In 
England, the House of Commons can propose a reduc- 
tion to the salary of Ministers at the time of budget 
discussion. Such a proposal offers opportunity for 
criticism of the Department in charge of a particular 
Minister, jfeujmn the Indian, JuiovinnasL. the .Minister s' sal aries 
have to be settle3TTy an Act of the . P rovincial Legislature, and 
mic^ setneTITiey^ cannot TaejimendacL dur ing the tenure o f bffi ce 
bf Thes e Mi nist ers. The P rovincial. ^Jjngi.§lature^ . however -can 
pa ss a vote _ of no-con fiden ce agains t a par t icular Ministers or 
against the whole Ministry. In theorv^jthe M inisters hold office 
so long as the Governor pleases t o allo w them to retai n office , 
but in practice the Minist ers rema in in office so lo ng as they enjoy 
Itie confulence and command the s uppo rt of the Legislatu re. 
Another deviation from the Convention of the English Constitu- 
tion is that the King never attends Cabinet meetings ; whereas 
the Goyernor is entitied to preside at Cabinet meetings and to 
obtain all the information relating to every subject in any depart- 
ment of his Government from his Ministers or from his Secreta- 
ries. It is difficult to say to what extent the Governors exercise 
their power and influence in the Cabinet meetings. 


The Ministers in Congress Provinces enjoyed immense popula- 
rity and esteem. No Governor, not even a Governor-General has 
ever received such ovation from the people as the 
^iSd^tro- Congress Ministers got in Bihar. I have got no 
/ M?nisters personal knowledge of the power and influence exercised | 

^ 1 by Ministers in other Provinces. But generally speak- 

ing, it may be said that the Ministers in every Congress Province 
were acclaimed everywhere as their own men by the people. The 
Ministers have not got the power to introduce the “Spoils 
System/’ they cannot reward their supporters with high posts in 
the I. P. S., I. C. S., etc., the Congress Ministers refused to 
recommend any man for honorary titles ; yet they exercised great 
influence. [‘All the opportunity Jhafr the Indian politician in 
ipower , ’ * says Prof. &. TT ^haTC 11 ^!! have to reward his followers, 

. in the Legislature as 

well as in the counfry^ 8 "toHbe found in such patronage foi 
employment, which, under the Law and the Bulesmade for fch< 
purpose, is in the power of the Ministers, singly or in Council 
and in those trends of policy which might provide the bigger 
figures in the economic world with larger and more numerous 
opportunities for exploiting the country.” \ For obvious reason* 
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examples of the exercise of such patronage cannot be discussed at 
present. 


Governor 
presides 
over minis- 
terial deli- 
berations 


Relation between Governor and Ministers 
Or 

Nature of Ministerial responsibility^ 

The function of the Council of Ministers, as laid .down ig 
Section 50~of the Act of 1935. is to ‘aid and advise’ the Governor. 
ThcK’ing’of England does not preside over the 
Cabinet meetings, but the Governor of an Indian 
province does preside over the deliberations of the 
Ministers. This undermines the sense of joint respon- 
sibility of the Ministers. Govern o r may influen ce them tc 
adopt apai;ticulai' course_ of. action, for which the_ .Ministers, an 
held responsible*— 

v ^h e responsibility of Mini sters is seriously a ffected by Section 
.^JwhicJiZmuiaerates the 'Governoi^ Spe cial Res ponsibilities. In 
the discharge p^his^pfisinl Responsibilities .the Governor 
may not be guided by. the advice of his Ministers*. In powers and 
the large field of his discretionary powei^th e G overnor 
need not consult his Ministers at all. (Xiaw^jmcT order) G 0 *w*not 
have been transferred to the Ministers, "But the 
Governor retains large powers over these Departments. Sectio n 
£>< 2 . empowers the Governor to exercise his individual judgment 
with regard to the Police Rules. Sectio n 57_states that when the 
Governor is convinced that peace or tranquillity of the Provinces 
is being endangered by the operation of any person committing, 
or conspiring, preparing ; or attempting to commit crimes of 
> violence which in the opinion of the Governor are intended to 
overthrow the Government, the Governor to that extent shall be 
able to exercise powers in his discretion for quelling such distur- 
bances, and he may authorise an official to speak and take part in 
the proceedings of the Legislature. This provides practically for 
partial assumption of power by the Governor when he is 
convinced of the necessity of doing so. (This p o wer is d ifferent 
from t he power con f ftrrfi d on him by SecTion 93 where-under the 
whole machinery of provincial Government may be brought 
under the control o f the GoverngrJ Section 58 provides that the 
sources of information in respect of crimes of violence tending to 
the overthrow of the Government should not be disclosed with- 
out the direction of the Governor. The powers of the Governor 
to promulgate Ordinances and enact Governor’s Acts also restrict 
the field of ministerial responsibility. 

The Minister is reponsible for every act of members of the 
73 
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Civil Service employed in the Departments in his charge. Bu£ 
he has little power in .the .matter of appointment, 
dTsrhfssal or punishment of. the Imperial .Services., JFhe 
permanent Secretary of a Department js an I. C. S. 
and he has access to the Governor tokeep _the latter 
informed of the mu;k of his department- He has direct respon- 
sibility for ascertaining what matters are to be referred to the 
Governor or the Public Services Commission. /Such powers and 
responsibilities of the members of permanentS^ervice are detri- 
mental to the responsibility of Ministers to the provincial 
legislature.^ 

According to the Act of 1935 it is not obligatory on the Council 
of Ministers to act collectively so that the sense of collective 
responsibility may develop. In th e Congress Ministry. of . C. P. 

(collective Mr. Insoof ..Sha reef, Minister .of Justice., was 

(response* charged by the Congress _ Working Committee with 
(_ ,lty miscarriage .of justice and was called upon to resign. 
He had to resign, but his resignation did not affect the position of 
his colleagues in the Ministry, The C. P. Ministers jlid not cam 
to abide by. the decision of the Chief Minister, Dr. N, B. Khare. 
When Dr. Khare resigned, his colleagues Mr^R. 8. Sulda, Pandit. 
D. P , JVfisra and Mr. K. D. Me hta did n ot care to resign. They 
said that they could not resign without the instructions of the 
Congress Parliamentary Sub-Committee. Such a plea is a nega- 
tion of the doctrine of collective responsibility. /The . .three 
Ministers , practically said that . .they were subord inate to the 
.Congress Parliamenta ry H ub-Committee, and not to the Chief 
Mini ster, (the Governor dismissed them from office and 
asked Dr. Khare to form a new Cabinet) Dr. Khare formed a new 
Cabinet excluding the three ministers from it. But the Congress 
Working Committee charged Dr. Khare with indiscipline and 
forced him to resign./^ Another instance of disrega rd of the Ch ief 
Minister’s wishes to ok ~p!ace in Bengal, when Mr. Nau s her Al i 
refuse d to resign at the, express suggestion of Mr. Faz l ul Hug , 
_the then ^Chief Minister of Bengal The whole Cabinet had to 
resign on the 22ncf oTTuhe, i^38 with a view to eliminate Mr. 
Nausher Ali from the Ministry, which was reconstituted imme- 
diately afterwards. The lack o f coll ective respon sibility is also 
illustrate d bv the resignat io n of Mr."" Naliniranjan'SarEar from the 
CoalitioxLMinistrv nf-iiep gal in December. 1939. He did not 
agree to the demand of his colleagues Ihat after the war the new 
Constitution should be based upon the consent and approval of 
minorities. Mr. Sarkar remained neutral at the time of voting 
this resolution. The Coalition Party passed a vote of no-confi- 
dence at its own Party meeting against Mr. Harkar . He resigned 
from the ministerial but stated that under Section 64 of the Act 
an individual Minister was entitled to express his own views, 
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and that in a Coalition Cabinet a Minister was entitled to exercise 
his freedom of vote and speech in an individual way. The same 
claim was put forward in the ^Conference o f M inist ers held at. 
Karachi during the jghris tmas We e k of jL94jL--~ The Conference 
resolved that “Joint responsibility might be relaxed in highly_con- 
troversial and p ollticaj ma tters whe r e~^ iffer e n t ^parties fo rmi ng 
Coa lition Ministries d id not agree.”) But it may be pointed out 
that joint responsibility does not mean day to day functioning of 
Government but assumes that Ministers who have formed a 
Coalition have reached a political understanding on general policy. 
If the Karachi formula be adopted as a guiding principle 
for forming a Coalition Ministry, the ministerial body would 
be reduced into a group of politicians sharing the spoils of 
office. 

VFhe Governor of C. P. dismissed three ministers of the 
Khare ministry indeed, but this was done on the advice of 
Khare himself, Vfhe dismissal of the late Khan Bahadur 
Allah Bux, the Chief Minister of S incTon U ctoPer 10 . 

104 2 is tee'only real instance of the Govern or’ s exercise (five™ 
of the powe r of dismi ssing M inisters. Mr. Al lah Bux 
had renoun ced hi s titles as a protest agains t the regressiv e p olicy 
of Government of Indi a d uring the August disturbances. The 
Governor, probably a t the direction of the Governor-General, 
informed him that he (Mr. Allah Bux) did not possess the 
Governor’s confidence and that he could not in consequence 
continue to hold office. Lord Linlithgow in his statement which 
led to the assumption of office by the Congress Party Increaic of \ 
in 19«i7 gave the undertaking that Governors would dc««e‘of° 
not interfere in day-to-day administration. But condi- «nce f o’f 
tions of war have altered the circumstances in that a 
Governor cannot allow a situation to develop through £urj 
th» action or inaction of his Ministers, which might * 

threaten the peace and tranquillity of the province or impede the 
efficient prosecution of the war. Such a situation may arise, 
for instance, in the field of food or public health or labour. But 
whereas in peace time a Governor could afford to sit back and 
allow his Ministry to learn by trial and error, he has now to keep 
constant watch to determine whether his special responsibility is 
necessitated by any action or inaction of his Ministers. The 
Governor of Sind has issued under his Special Responsibility an 
anti-hoarding order for wheat, making it an offence for anybody 
to ke„ep more than a certain amount of wheat after January 15, 
1944. The Ministers informed the Governor that they would 
not be a party to any policy of rationing, procurement and 
requisitioning as their power had been taken away by the 
direction of the Government of India under Section 126A. They 
said that they could not shoulder any responsibility without 
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power. Under such circumstances they should have resigned 
instead of satisfying themselves and their constituencies by 
issuing a statement merely , 

JMr. A. K. Fa zluL_Hiifl in his statement in the Legislative 
Assembly on the 5th July, 1943, ( i.e ., aft er his resigna tion ) 
brought a series of charges against the Governor for 
r Mr Fazlul interfering in day-to-day administration. He said that 


/Htiq’t 
‘-charge# of 
^Governor's 
interference 


the Governor used to “mono pol ise all the disc us- 
sions and practically forced^ decisions on hi s Minis- 
ters , (iik that the_ Joint Sec retary, Commerce an d 
-Lab our Department, was orderei ?ZBy^tEe^ Goj^mor to remove rice_ 
from the Minister-in -charge, <3kT that boats were rem oved! w liBjOut 
the knowledge of the. Cabinet or Home members, that h eav y 
collective fines were imposed inspite of the protest of_ the jChi ef 
Minister, (§> that politically _ suspeekd^pejsQns were . jm&stecl 
without consulti ng the Ministers, etc. e tcJ ’ He further stated 
that ‘‘the ~ Government of India_Act was bad enough^’ and “is. 
no _ better than a clever subterfuge by which the permanent 
officials have got ajl the powers but no responsibifity^ whereas 
the Hjni ste' rs have got_aU the responsibility, ancT no power. 
But the camouflage with which the Act aBounds^'Ts" so 
transparent that it „is not difficult to detect that beneath 
the pretenti ou s device of Ministers functioning jn a system 
of provincial autonomy, the real power .is still vested jjn 
the permanent officials; the . Ministers have been given a 
mockery of authority and the steel frame of the Im per ial Services 
still remains intact a jd^joainaling .lim entire administration^ and 
casting sombre shadows over the activities of Ministers, ’ ’ The 
former Chief Minister of Bengal has expressed his ideas here 
with his usual hyperbolic figure of speech. His complaints 
sound like those of the fox saying that the grapes are sour. If 
the Governor’s interference had been so vexatious and if the 
Imperial Services dominated the Ministers so much, why did he 
cling to office for six long years ? He should at least have 
resigned along with Dr. Symaprasad Mookerjee. The experience 1 
of the Congress Ministers has not been like that of Mr. Huq. / 
Many of them stated that they got whole-hearted co-operation j 
from the members of the Services. 


X* Position of the Services 

(Members of the All-India Services, consisting of the*Civil 
sWice proper, the Indian Police Service, the Service of Engi- 
neers, the Medical Service, the Educational Service, the Agri- 
' cultural Service and the Veterinary Service, as well as those of 
Provincial Services, carry out the routine business of administra- 
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tion under the Ministers.) The tradition of government in India 
encouraged the Government servants to look upon themselves as 
the governing class. In fact^ n ^mhers of the. Civil. Service had 

and the Jud iciary, and had actually framed the policy oTTE e 
Government . They were deprived of the power of laying down 
policy to some extent by the Act of 1919, but as Executive 
Councillors and Secretaries they wielded considerable inlluence 
in the determination of policy. The Act of 1935, however, 
divested them of all responsibility as regards general policy of 
administration, which is ta be laid down by the Ministers. 

Much of the success of the government depends, however, on 
the loyalty, happiness and contentment of the Services. The 
Constitution, therefore, guarantees the tenure of office, emolu- 
ments and other privileges of the members of the Services. The 
Join t Select Comm ittee su mmarise the rights of the officers 
appointed by the Secretary of State which are protected bv~ lawj 
*faj a right of complaint to theGovernor or Governor-General 
against any order from an official superior affecting his conditions 
of service ; a right to the concurrence of the Governor or 
Governor-General to any order of posting or to any order affect- 
ing emoluments or pensions, and any order of formal censure ; 
(c) a right of appeal to the Secretary of State against orders 
passed by an authority in India of censure or punishment or 
affecting disadvantageous^ his conditions of service and termina- 
ting his employment befoie the age of superannuation ; W) regu- 
lation of his conditions of service (including the posts to be held) 
by the Secretary of State, who will be assisted in his task by 
a body of advisers of whom at least one-half will have held office 
for at least ten years under the Crown in India ; the exemp- 
tion of all sums payable to him or to his dependents from the 
1 vote of either Chamber of the Legislature. It wil l thus be seejn^ 
that if the Govern or o r the Governor-General wliEes to "exercise 
his power of protectinglhe Services. theJMinisters are restri cted 
as~ regard of work^ reorganisath^j^-^ervice^ 

and functions and other matters which relate to the enforcement 


olpplicy anclthg efficiency of administratio n. 

But no Governor has in the least encouraged the Services to 
defy the Ministers. The Civil Services have been asked to carry 
out the policy laid down by Ministers irrespective of their own 
likes or dislikes. “ It is only bv rigid avoidance/' said Sir John 
Ander son in August, 1937. “of party connexion that a UiviF 
Servant can give the unquestioning and unquestionable loyalty 
which every lawful Government is entitled to expect from him 
oi the formulation, and the carrying out of his administrative 
Lfolicy .” The Governor has, indeed, upheld the claims of the 
Members of the Services whenever any gross injustice was threa- 
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tened, such as in the case of proposed reduction in the salary ; 
but cases of such injustice have been rare. On the whole the 
Ministers of most of the Provinces had excellent relation with 
the members of the Services. One Chief Secretary in a Con* 
gress Province was bold enough to issue a circular to all Depart- 
ments to ignore the Orders of Ministers which did not purport to 
emanate from a Secretary. The Chief Secretary came to realise 
his mistake very soon. Such cases of defying the authority of 
Ministers have been extremely rare. It must be said to the 
credit of the Services that they have adopted themselves to their 
new role within a very short period and have carried out the 
policy of the Ministers with singular loyalty, devotion, and even 
enthusiasm. As an example of devoted enthusiasm of the Public 
Services we may mention the work of all grades of Educational 
Service, from the Director of Public Instructions and the Secre- 
tary of the Mass Literacy Committee (Prof. Bhupati Bhusan 
Mukherjee) to the Sub-divisional Inspectors of Schools in connec- 
tion with the Mass Literacy Campaign in Bihar, inaugurated by 
Dr. Syed Mahmud, the Education Minister. The experience of 
actual working of the Constitution lias belied all the dark 
prophesies made by the publicists in India. A critin li ke Sir. 
Shafa’at Ahm ad Khan, whose views are usually sober and mode- 
rn! e, wrot£lEr£ ^ yeaTs a go, ^tbat “there can be no genu ine 
Prov incial Autonomy without control over the Servi ces, " and The 
anomalous an d illogic al position which has^been a fruitful source 
of misunderstanding* in -the past willlxT perpetuated. It wi ll 



clog the wheels i ofjfche administrati ve ma chinery/ * But Mr. C. 
Rajagopalachariar and Mrs! "Vi] ay a ITakshmi Pandit have un- 
hesitatingly testified to the loyal co-operation they received from 
the members of the Services. During the last two years the 
members of the Services have been quietly pushed to the back- 
ground by the personality of Ministers in almost all the 
Provinces. 


XI. The Public Services Commission 

The Provincial Public Services are recruited by the advice 
of the Provincial Public Services Commission. The Governor. 

f Members * n h* s discretion, appoints the Chairman and other 

of e the eM members of the Commission. At least one-half of the 
ommision mem k ers 0 f ihg Commission must have served the 
Crown in India for at least ton years on the date of their appoint- 
ment. Recently in an eastern Province inter-provincial jealousy 
led to an agitation against the appointment of a member to a 
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Provincial Public Services Commission ; but the Governor stood 
firm in his decision. Some Provinces have their own separate 
Commission, while other Provinces, like Bihar, Orissa and the 
GjVand Berar, maintain a Commission jointly. 

The duties of the Federal and Provincial Public Services 
Commissions are laid down in Section 266 of the Act as follows : 
1(1) To conduct examinations for appointments to the Dutieg 
service of the Federation and the Provinces respec- the cL- 
tively. s&) If required by any two or more Provinces 
so to do, to assist those Provinces in framing and operating 
schemes of joint recruitment for their forest services, and any 
other services for which candidates possessing special qualifica- 
tions are required. \$) The Secretary of State as respects 
services and posts to which appointments are made by him, the 
Governor- General in his discretion as respects other services and 
posts in connection with the affairs of the Federation, and the 
Governor in his discretion as respects other services and posts in 
connection with the affairs of a Province, may make regulations 
specifying the matters, on which either generally or in any parti- 
cular class of case, or any particular circumstances, it shall not 
be necessary for a Public Services Commission to be consulted. 
But, subject to regulations so made, and to the provisions of the 
next succeeding sub-section, the Federal Commission or, as the 
case may be, the Provincial Commission shall be consulted : (a) 
on all matters relating to methods of recruitment of Civil Services 
and for Civil posts ; (b) on the principles to be followed in making 
appointments to Civil Services and posts, in making promotions 
and transfers from one service to another, and on the suitability 
of candidates for such appointments, promotions or transfers ; (c) 
on all disciplinary matters, including memorials or petitions 
relating to such matters ; (d) on any claim by or in respect of a 
1 person who is serving or has served His Majesty in a civil 
capacity in India, that any costs incurred by him in defending 
legal proceedings instituted against him in respect of acts done 
in the execution of bis duty should be paid out of the revenues of 
the Federation or, as the case may be, the Province ; (e) on any 
claim for the award of compensation in respect of injuries 
sustained by a person while serving His Majesty in a civil capa- 
city in India, and any question as to the amount of any such 
award, and it shall be the duty of a Public Services Commission 
to advise on any matter so referred to them, and on any other 
matter which the Governor-General in his discretion or, as the 
case may be, the Governor in his discretion, may refer to them. 

Public Services Commissions haye no authority to determine 
the quota of appointments which should go to any particu- 
hx community. Such an allocation of quota is regarded as a 
matter of general policy and as such lies in the hands of 
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Ministers. The Ministers, however, in several Provinces, have 
stretched the meaning of the term ‘community’ to the 
furthest extent. Not only are the Caste Hindus, Scheduled 
Castes, Mussalmans, Christians, etc., but also the 
c^wlrof different castes and the Bengalees in Assam and 

/qonTmis- Bihar are treated as separate communities. The Public 

(jsions Services Commission can hold competitive examina- 
tions, but where numerous communities are entitled to 
representation in the Services, it is by no means certain 
that the most meritorious candidates will be appointed. 
(Ehe recommendations of the Public Services Commissions 
are not legally binding on the Ministers.^ Ministers in many 
Provinces are known to have set aside the recommendations 
of the Public Services Commissions. In one Province, the Public 
Services Commission recommended three names in order of merit 
for appointment to a Lectureship in a Government College. The 
Education Minister himself came to the College with all the three 
candidates and asked each of them to teach a particular portion 
of a text-book. The candidate who was able to make the most 
favourable impression on the mind of the Minister, the Principal 
of the College and the head of the Department of the College 
concerned was appointed. This sets the model to the mode of 
recruitment to the public services. But few Ministers have the 
energy, time and the requisite qualification of the particular 
Minister referred to here. The Public Services Commission is 
not entitled to be consulted in the matter of appointment, pro- 
motion, transfer and discipline of public servants of subordi- 
nate ranks. 


^Xll. Provincial Legislatures 

^ yYhe Provincial Legislatures do not represent the people in #1 
general. They are composed of representatives of separate c*mi- ' 
■ munities, interests and sexes. The result of such a scheme 
of representation is that some members are representatives of a 
^ < vast number of people, while others represent only a 

\ Legislature* few. vyhoughlhe m um ber of Europeans and Anglo-In-, 
f communities, dian aJaLv erv small in every Pro vince, vet they are given 
) M«s?"not nd disproportionately large number of seats. The landlords 
I m ^y offer themselves as representatives in general con- 

V stituencies, and in their specially reserved cons- 

tituencies ; over and above these they can protect their vested in- 
terns through their special representatives in the Upper Cham- 
ber jThe framers of the Constitution seem to have been extremely 
solroitious for pro t ecting the vested Interests of the merchants, 
manufacturers andlandlords" Their aim has been fulfilled In 
those Provinces where there is no large majority of homogeneous 
population and where the operation of the Communal Award has 
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made it impossible for the true representatives of the people from 
being elected. The Communal A war d (Augus t 4, 1932) T which 
was made by Mr7 Saj nsav MacDo nald as PrimTMmister. a t the 
request of Mahatma Gand hP himself. w Jia s in every Province 
assigned seats for Muss almans, Sik hs, and 

Indian Christia ns. The Aw ard was modi fied by the Poona Pact 
which has secured the representation of the Harijans, o fficially 
known as th'e Scheduled Castes^ 

The Legislature in Bengal, Bihar, Assam, the United Provin- 
ces, Madras and Bombay are bi-cameral while m the other five 
provinces it is unicameral. ^The objects of creating ^ 

second C hambers in chamber ^ 
an^ lH-CQJUsidered legislation andJoli rote cOh^ vested^ p ro “* ncc A 
interests of the richer classes^ Sir Tej Bahadur Sapru J 

voiced the opinion of the general masses of the people when he 
submitted before the Joint Committee that the Provincial Second 
Chambers will be useless and harmful. He added : “It is 
perfectly true that whenever there are important zemindars} 
there is a demand for the establishment of a Second Chamber, 
but this demand is not endorsed by general public opinion. I 
personally have grave doubts as to whether Second Chambers by 
themselves can effectively protect the interests of the zemindars 
or otherwise conservative classes. I am also more than doubtful 
as to whether constituted as the zemindar class at present is, it 
can supply a sufficient number of men who can effectively dis- 
charge the functions of the members of an Upper Chamber as in 
other countries. Nor do I feel so confident as Sir Malcolm 
Hailey seemed to be that it would be possible to secure the right 
type of men from among commercial magnates or retired 
members of the Judiciary. If the Second Chamber’s legitimate 
Junction is going to be that of a revising body, then I do not 
expect any such results to follow from them in the Provinces of 
India. On the other hand, if they are to function merely as 
brakes upon hasty and ill-considered legislation passed by the 
Lower Chambers, one ought not to overlook the danger — by no 
means imaginary — that the Second Chambers may, and probably 
will effectively block all social legislation of a progressive charac- 
ter and thus come into conflict with the popular Lower House 
and general public opinions. There is also the question of a 
greater strain being placed on the provincial purse by the estab- 
lishment of a Second Chamber and we ought not to overlook it.” 
The experience of th e last twenty-eight months of working 
oTj ^ Has proved the validity of the, 

■ doubts entertained by Sir TeL But the Upper gjj&g. 
Chambers have failed to block progressive measures 
on account of the provision regarding joint session of the two 
Houses in cases of conflict between the two. The Congress has 

74 
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captured majority of seats in all the Provinces, having bi-cameral 
legislature, excepting Bengal. 

The Upper Chambers known as Legislative Councils have a 
perpetual existence, members holding their seats for nine years 
Term and P er * 0( ^^ c triennial retirement. The franchise is 

principle of based on high property qualification, or qualification 
o? second° n based on service in certain distinguished public offices. 
Chambers p r i nc ipi e 0 f composition of Second Chambers is 

not the same in all the six Provinces. In Bengal and Bihar, 
27 out of the maximum of 65 and 12 out of the maximum of 30 
members are elected by the Assemblies by the method of single 
transferable vote. In the other four Provinces all the members 
of the Council are directly elected. The Governor has power to 
nominate a few members to the Councils. The chart given 
herewith illustrates the composition of the Provincial Second 
Chambers. 

The Lower Chamber, known as the Legislative Assembly has 
Party a ^ erm y earB as a maximum. Even the 

■trength Governor cannot extend its life beyond five years. After 

Provincial the general election of 1937 the strength of parties in 
Legislature different Provincial Assemblies was as follows. 

In Bengal — Congress 52, Independent 113, Muslim League 39, 
Hindu Nationalist 3, Hindu Mahasabha 2, People’s Party 36, 
Trippera Krishak Samity 5. In Madras — Congress 159, Indepen- 
dent 15, Muslim League 9, Muslim Progress 1, No Party 9, 
Justice 21, People’s Party 1. In Bombay — Congresses, Indepen- 
dent 39, Muslim League 18, Democratic Swaraj 3, Ambedkar 
Party 13, Non-Brahmin 10, Varnashrama 1, Koti Sabha 1, 
Labour 4. In the Punjab— Congrpss 19. Independent 19, Muslim 
League 1, Unionist 95, Hindu Election Board 11, Ahrars 2, « 
Ittihad-i-Millat 2, Khalsa National Board 14, Akali 10, Socialist 
1, Labour 1. In the U. P. — Congress 136, Independent 43, Muslim 
League 26, Liberal 1, National Agriculturist 22. In the N.-W. F. 
Province — Congress 19, Independent 3, Hindu Sikh Nationalist 7, 
No Party 21. In Sind — Congress 7, Hindu 12, Independent 3, No 
Party 1, Sir Ghulam Hussain’s Party 16, United 17, Azad 
Party 1, European 3. In Bihar — Congress 92, Independent 
16, United 6, No Party 32, Depressed 3, Ahrar 3. In the C, P. 
Assembly — Congress 70, Independent 19, Ambedkar’s Party 1, 
Independent Labour Party 2, Nationalist Raja Party 1, Nationa- 
list 2, Non-Brahmin 3, Hindu Sabha 1, Muslim League 5, 
Muslim Parliamentary Board 8. In the Assam Assembly- 
Congress 33, Non-Congress 14, Muslim League L0, Muslim 
Party 24, Independent 27. In Orissa — Congress 36, Independent 
6, Nationalist 4, No Party 4, United 6. 

^It is a noticgafrlq fefttn re of the new Conatitutiffl thati iu 
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iknqaL the Punjab^ the Nmjh-Wesf, FrnntW P|T ^ gjnd^j, s mall 
Muhammadan majority over any othei\sin^_.gj^ug HcIation 
assured. In several matters the two Chambers have between the 
equal legislative rights. But the Legislative Councils twoHousC8 
have no voice in the matter of grants and they have no initiative 
in Financial Bills. If a Bill which has been passed by the 
Legislative Assembly and transmitted to the Legislative Council, 
is not presented by the latter to the Governor for the assent 
within twelve months, the Governor may summon the Chambers 
to meet in a joint sitting for the purposes of deliberating 
and voting on the Bill, If the Bill relates to finance 
or a matter of Special Responsibility, the Governor 
may summon the Chambers to meet in a joint sitting for the 
purpose aforesaid, notwithstanding that the said period of twelve 
months has not elapsed, in his discretion. At a joint sitting 
of the Chambers the President of the Legislative Couucil 
presides. 

The Spe aker is the Presiden t jpJL.the Legislative Assembly. 
Efficient working of the Assembly depends largely upon his 
personality and ability to win confidence of all sections 
of the House. He is elected by the House from J£ e e akcr 
amongst its own members and gets a high salary for 
his work. “The person s w ho hav e , been elected S peake rs.” 
observes Prof. Gurumukh Nihal Singh, “in P^viime^„mad^r 
Congress rule* are not of jjje type^ cJjosqii.. im Bn^land for .the 
Speakership^ They have taken far too active a part in the 
Congress movement, several of them having suffered imprison- 
ment in the cause, to become suddenly indifferent to the fate 
of the Congress or of the movement for national freedom. I 
doubt if it is possible for persons of this type to develop at this 
stage in the life of the nation a purely constitutional mentality 
and to circumscribe their activities within the four walls of the 
Legislative Chamber.” His doubts are justifiable ; the Speakers 
in Congress Provinces have refused to give up their party 
affiliation, but at the same time it must be said that their 
conduct has given satisfaction to all the parties in the House. 
In the non-Congress Provinces the Speakers had at times great 
difficulty in maintaining the dignity of the House and they have 
sometimes been accused of partnership. 

Ordinary Bills must be passed by both the Chambers, where 
there is a Second Chamber. These may originate in either House. 
A Bill pending in the Legislative Council which Procejlure \ 
has not been passed by the Legislative Assembly ^ordinary J 
shall not lapse on a dissolution of the Assembly. 

But a Bill pending in the Legislative Assembly or passed by it 
but pending in the Council shall lapse on a dissolution of the ■ 
Assembly. When a Bill has been passed by both the Chambers 
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( or by the Legislative Assembly alone where there is no Second 
Chamber), it is to be presented to the Governor. The Governor 
may give his assent to it, veto it, or reserve it for the considera- 
tion of the Governor-General. 

No proposal for the imposition of taxation or for the appro- 
priation of public revenues, nor any proposal affecting or imposing 
any charge upon those revenues, can be made without 
Bifi« cy the recommendation of the Governor, that is to sayj 
it_ can only, be made on the responsibility of_the_ 
JjXecutiye* - The proposa ls foi^the annual appropriation pf^e_venue 
are grouped In three categqrijgsT^^ those winch are submitted 
t o the vot e of the Legislature ; (2) those winch are not submitted 
"to the vote of the Legislature though (with one exception) they 
are open to discussion proposals, if any, which the Governor^ 
may regard as necessary for the fulfilment of any of his Special- 
ResponsTblTitfes. 


to th& raising of loans and the 
;%v The salaries and allowances 
Advocate-General ; '\etf Expendi- 


The following are charged on the revenues, and therefore not 
votable :-\£&f"'The salary and allowance of the Governor and 
^ other expenditure relating to his office for which 

items V ° table prpxision is required to be made by Order in Council : 
^ \j$) Debt charges for which the Province is liable 

including interest, sinking fund charges and redemption charges, 
and other expenditure relating to th& raising of loans and the 
service and redemption of debt The salaries and allowances 

of Ministers and the Advocate-General ; Expendi- 
bi“ y C an 8Cal,> ture in respect of the salary and allowances of Judges 
upon ° te °f an y nigh Court ; Expenditure for Excluded 
areas ; sums to meet judgments or awards of court 
and any other sums charged by the Act or any Provincial Act. 
The Governor’s salary is exempted from discussion ; but other 
items may be discussed. 

It must be noted that even the rejected items in the demands 
for grants open to voting can be restored by the Governor, if he 
f . . . thinks that these involve any of his Special Responsi- 
on the D * bilities. The Provincial Legislature is not the sole 
thTprovL- authority in legislation. The Governor has power to 
^i a re Le<i>U legislate in many important affairs. [The Provincial 
Legisl ature has ncitherconstituent powers, nor cani t 

assationa Iranchl se . ~ Iix ' ~"con s ti tn anoi es and ^decide 

upon the methods of_ ele ction — all t hese are settled finally. 
.by . British. Parliament,. Moreover, its powers are not final 
even in the subjects declared to be exclusively provincial. 
In some cases bills are reserved lor the consideration of the 
Governor- General and that of His Majesty. {The Provincial 


on the 
powers of 
the Provin- 
l cial Legisla- 
ture 


Legislature cann ot be sa id to have been 
full and absolute control over the Ministers. 


If the Legislature 
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proves refractory, the Governor can declare a partial breakdown 
of the Constitution and continue to rule with the help of 
Ministers, provided the Ministers are reasonable enough from 
the point of view of the Governor. 

XIII. Party system in Provincial Assemblies # 

There have been two general Elections since the introduction 
of the Constitution of 1935— one in 1937 and another in 1946. 
The party system has been consolidated during the last nine years 
and the number of members belonging to no organised political 
party has decreased. The two major political parties, the 
Congress and the Muslim League, have gained a larger number 
of seats in 1946 than what they had in 1937. Out of the total 
of 1585 seats in the Provincial Assemblies, the Congress captured 
7 07 se ats in 1937, but they have succeeded in gaining as many 
as 930 seats in 1946 . The success of the Muslim League in 
the recent election is even more phenomenal. In 1937 it had only 
133 seats, but in 1946 it has got 427^. seats out of 482 seats 
reserved for Mussalmans. In the election of 1946 the Hindu 
Mahasabha Party, the Liberal Party, the Non-Brahmin Party 
and the Ambedkar Party have lost seats heavily and the Congress 
has captured majority of these seats. Similarly the League 
has gained seats at the cost ot the Muslim Party, Ahrars, 
Muslim Parliamentary Board, Ittihad-i-Millat, Krishak Proja 
Party etc. The Communists, as a party, contested the recent 
election but they could gain only seat in Orissa, 2 seats in 
Bombay, 2 in Madras and 3 seats in Bengal. 

The comparative position of Parties in 1937 and in 1946 
will be seen from the chart given below : — 

BENGAL, 250 SEATS 


1937 

Congress 52, Muslim League 39, 
Proja 36, Tippcra Krishak Samity 5, 
Hindu Sabha 3, Europeans 25, others 
86 . 


1946 

Congress 86, Muslim League 114, 
Europeans 23, Independent Muslims 

3, Independent Hindu i, Independent 
Scheduled Caste 6, Communist 3, 
Hindu Mahasabha 1, Krishak Proja 

4, others 9. 


ASSAM, 108 SEATS 

Congress 33, Muslim League 10, Congress 59, Muslim League 31, 

Muslim Party 24, Non-Congress 14, Europeans 9, Independents 6, Zamiat* 

others 27. ul-Ulema 3. 

ORISSA, CO 8EATS, BUT THE ACCOUNT OP 56 SEATS IS AVAILABLE 

Congress 36, United Party 6, Inde- Congress 47, Muslim League 4, 

pendents 6, National Party 4, others Independents 4, Communist 1. 
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BIHAR, 152 SEATS 


1937 1946 

Congress 92, United (Muslim) Congress 98, Muslim League 34, 

Party 6, Ahrars 3, No-party Muslims Momins 6, Adibasis 3, others 12. 

27, Depressed Classes League 3, 
others 21. 

CENTRAL PROVINCES, 112 SEATS 

Congress 70, Muslim League 5, Congress 92, Muslim League 13, 

Muslim Pailiamentary Board 8, Non- Muslim Independent 1, Labour Inde- 

Brahmina 3. others 26. pendent 1, Independents 2, Scheduled 

Caste Federation 1, Hindu Mahasabha 
1, Landholder 1. 

UNITED PROVINCES, 228 SEATS 

Congress 134, Muslim League 26, Congress 153, Mufllim League 54, 

National Agriculture Party 22, Nationalist Muslims 7, Ahrar l, 

Liberal 1, othors 45. Independent Muslims 1, Independents 

12 . 

PUNJAB, 175 SEATS 

Congress 19, Muslim League 1, Congress 51, Muslim League 75, 

Unionist 96, Akalis 10, Khalsa Unionist 20, Panthic Akalia 22, Inde- 

National Board 14, Hindu Election pendents 7. 

Board 11, Ittihad-i-Millat 2, Ahrars 
2, others 20. 

SIND, GO SEATS 

Congress 7, Sir Ghulam Hussain’s Congress 21, Muslim League 27, 

Party 16 United Party 17, Hindu Nationalist Muslims 4, Syed Party 4, 

Party 12, Independent Congress Europeans 3, Labour 1. 

Communist 1, Azad Party 1, others 

6 . 

N.AV. F. PROVINCE, 50 SEATS 

Congress 19, No Party 21, Hindu* Congress 30, Muslim League 17, 

Sikh Nationalist 27, others 3. A kali 1, Nationalist Muslims 2. t 

BOMBAY, 175 SEATS 

Congress 86, Muslim League 1ft, Congress 128, Muslim League 30, 

Ambedkar Party 13, Non-Brahmins Europeans 6, Independents 5, Hindu 

10, Labour 4, Democratic Swaraj Mahasabha 1, Communists 2, Radical 

Party 2, Varnashram 1, Khoti Sabha Democrat 1, others 2. 

2, others 39. 

MADRAS, 215 SEATS 

Congress 159, Muslim League 10, Congress 165, Muslim League 28, 

Justice Party 21, People’s Party 1, Europeans 7, Independents 9, 

others 24. Communists 2, others 4. 
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"5(IV. The Electorate 

The electoraKsystem of India is based on the principle jof 
separate representation of '^communities, classes and interestsT 17 ’ 
The electorate is divided into general, with reservation for £Ee 
Scheduled castes, t Muhammadan, Sikh, Anglo-Indian, European, 
Indian Christian ; Commerce, Industry, Mining and Planting ; 
Land-holders, Universities, Labour, Women, and Backward areas 
and tribes according to the special needs of individual provinces. 
The qualifications required for the right of franchise are usually 
payment of taxes, educational qualification and holding of pro- 
perty. But there is no uniformity in the standard of these 
requisite qualifications between the different communities, nor 
among the different provinces. The franchise has been extended 
to all women (a) who possess a property qualification in their own 
right, (b) who are the widows or wives of men with property 
qualification ; but only one wife of qualified vote) 1 can vote. In 
case a person has more than one wife either the first or the one 
nominated by the husband can exercise franchise, (c) women 
who are the wives of men with a military service qualification 
are eligible for the vote ; (d) who are pensioned widows and 
mothers of Indian officers, non-commissioned officers or soldiers, 
or members of the Regular Forces or of any British India Police 
Force and (e) who have the educational qualification have been 
given the right to vote. 

The franchise has been extended from per cent of the 
population under the Mont-Fo rd ConstitutionLJtp 14 ^ per cent of 
the total population. TheTotal gross electorate in British India 
is estimated to be_35 million, of whoniJ29_million are male voters 
and 6 jnillion women voters. The percentage of voters to the total 
adult population is 27. In the case of males alone the percentage 
to"TIi^"toIaradult maTiTpopulation is 48 per cent. Of the women 
voters only 3 lakhs are qualified by education, 20 lakhs by 
property and 40 lakhs by wifehood. 

It is superfluous to mention that many of the Indian voters 
are illiterate. They have very little power of judging the merits, 
of the programme of different parties. Caste, section and religion 
are often the uppermost consideration in the mind of the electors. 
Zemindars, money lenders and employers exercise undue influ- 
ence on the voters at the time of election. Women very often vote 
in t^ie same way as their husbands. The prevalence of the 
Purdah system makes it easy for women voters to make false 
personation. A small percentage of voters care to come to the 
polls. In the last general election (1937) the percentage of voters 
who polled to the number of voters in contested Constituencies 
for Provincial Assemblies was as follows : North-West Frontier 
Province 72*8%, Assam 71*35%, Punjab 63*7%, Bihar 59*22%, 

75 
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Orissa 58*87% U. P. 58*3%, C. P. & Berar 54*8%, Sind 54*2%, 
Bombay 51*7%, Madras 51*6%, Bengal 40*5%. It is curious that 
in the advanced provinces like Bengal, Madras and Bombay the 
callousness of voters was most pronounced. It is also noticeable 
that larger the total number of voters in a Province, the lower the 
number of voters coming to the polls. Thus, Bengal (6,695,483) 
and Madras (6,436,760) having the largest number of voters 
recorded the lowest percentage of votes ; while the percentage of 
votes recorded was highest in the North-West Frontier Province 
and Assam because in these two Provinces the total number of 
voters was 246,609 and 815,341. The reluctance to go to the 
polls is more marked among women than among men. In Benjgal, 
where there were nearly nine lakhs of women voters, and where 
there are so many leaders of women movement, only 46,758 
women voters, that is 5*2 per cent of the total strength cared to 
exercise their franchise. The experience of the first general 
election with the enlarged electorate shows little hope of success 
of universal adult franchise in India. Difficulties of communica- 
tion and conveyance which stand in the way of approaching the 
electors by the candidates, apathy and ignorance of the illiterate 
voters and indifference of some of the educated persons to the 
value of the Reform, have contributed to the comparative failure 
of the electors to come to the polls. 

The separate electorate system has given special weightage to 
the Europeans, the Sikhs and Mussalmans. In the Provincial 
' . Assemblies, the Europeans have got 2G seats and may 

j Weightage ca pfc ure 22 to 24 seats out of the 56 seats reserved for 
I electorate * representatives of commerce and industry, mining and 
planting, where they preponderate. This means represen- 
tation of about 3 per cent, but their population strength is less 
than £*£ of one per cent. In the Federal Assembly they may 
secure 5£ per cent of seats. The Sikhs constitute 13% of Jfche 
population of the Punjab, but they have been given 18% of seats 
in the Provincial Assembly. In the North-West Frontier Provihce 
they have 2% population, but have been allotted 6% seats in the 
Provincial legislature. The Mussalmans in Madras have got more 
than 13 per cent of the seats as against 7‘1 per cent of the popu- 
lation ; in the U. P. more than 27 per cent of the seats against 
14*8 per cent o( the population. In Bihar and Orissa taken 
together their allotted ratio of representation is more than double 
their population ratio. Thus weightage has been given I to some 
minority communities in many provinces. But in the case of the 
Hindus m the Punjab and Bengal, where they are in minority, 
not only has no weightage been given but also lower number of 
seats has been allotted to them than what is warranted by their 
population strength in these Provinces. For instance, in Bengal 
the Hindus constitute 44*8 per cent of the total population and 
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48'3 of the adult population. Leaving the 51 seats reserved for 
Europeans, Anglo-Indians and special interests there are 199 seats 
to be divided between Hindus and Moslems. If these seats were 
divided in proportion to the total population, Mussalmans get 109 
and Hindus 90 seats. But according to the Communal Award, 
the Hindus have got 80 and Mussalmans 119 seats. 

Provincial Finance 

One of the chief e.;i,nRp.g nf _ A lie f ailure of the Mqnt-Fprd_ 
Constitution of 1919 was the inade qua cy of financial resources 
of the Provinces^ The Provinces were entrusted with the task 
ofbuilding up of the nation by improving its education, 
sanitation and economic potentialities. But they were expected 
to discharge these' duties with the meagre income from land 
revenue, excise, and registration mainly. It is no wonder that 
they failed to work out the unworkable. 

At the time of implementing the Constitution of 1935, the 
Government of India appointed a Committee, wit h Sir Otto 
Niem eyer as its sole member, to devise wavs and The 
jueans for au gmenting the resources of the Provinces. Niemeyer 
The Niemeyer Award subsequently accepted by the war 
Government, gave relief to the Provinces in the following ways 

(1) In the cases of Bengal. Bihar, Assam, the N.-W. P. P., and 
Orissa, the whole and in the case of the Central Provinces, 
a part of the debts contracted to the Centre prior to the 1st 
of April, 193(5, was wiped off. This has meant the saving of 
some lakhs of rupees in each of these Provinces. (2) The share 
of the Jute Export duty distributable to Provinces has been 
increased from 50 to 62^ per cent. (3) Cash subvention from 
the Centre has been given to Assam at the rate of Us. 30 lakhs, 
to Qfissa 40 lakhs, to Sind 105 lakhs per year and to the 
United Provinces at the rate of 25 lakhs during the first five 
years. The North-Western Frontier Provinces received a heavy 
annual grant from the Centre. For the first five years it was 
to be at the rate of 100 lakhs, and the amount was to be re- 
considered after 5 years. The subvention to Sind was granted 
tor 10 years, after which it would gradually diminish till it 
disappears with the liquidation of the Sukkar Barrage debt_ in 
about 45 years. (4) With the improvement of the Railway 
finance, fifty per cent of the net proceeds of the Income Tax 
woulcT'be distributed to the Provinces at the following rate : 
Bombay and Bengal 20$, each, Madras and U. P. 15% each, 
Bihar 10%, the Punjab 8%, C. P. 5%, Assam, Bind and Orissa 
2% each and the N.-W. F. P. 1%. The Niemeyer Award 
''egarding financial allocations had to be revised by the 
Government of India Distribution of Revenues Order in February 
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1940, April 194‘2 and again in April 1944, as some of the 
Provinces required larger cash subventions in order to meet 
the deficits created by the unforseeable exigencies of the war. 

The Government of India Act of 1935 empowered the 
Provinces to supplement the grants from the Centre by revenues 
from taxes raised by them on'Mrif'land as land revenue ; 
^can* be raised *{1#' taxes on land and buildings, hearths and windows ; 
ffroWncea teFtaxes on agricultural income and duties in respect 
provinces. ^ success j on t 0 agricultural land ; duties of excise 

on goods manufactured or produced in the Province and counter- 
veiling duties on certain kinds of goods produced or manufactured 
elsewhere in India ; taxes on mineral rights subject to, any 
Federal restrictions imposed in respect of mineral development ; 
\J#T taxes on professions, trades, callings and employments ; (gl 
taxes on boats ; \#JT taxes on the sale of goods, advertisements, 
and on luxuries ; (0 taxes on entertainments, amusements, 
betting and gambling ; Hjf”"cosses on the entry of goods into a 
local area ; dues on passengers and goods carried on inland 
waterways, tolls ; (J|/stamp duties in respect of documents not 
included in the Federal list. 

No province has as yet levied any tax on hearths and windows, 
on succession to agricultural land, on boats, nor cesses and 
oounterveiling duties on the entry of goods from other 
Thre^actuaily Provinces. The chief sources of revenue are Land 
fewnc« he Revenue, Provincial Excise, Stamps Registration, 
Forest, Share of Income Tax, Agricultural Income 
Tax in Bengal, Bihar and Assam, Sales Tax, Tax on sale of motor 
spirit, and Entertainment Tax. 

Both the revenues and expenses of the Provinces have 
increased much during the war. In 1939-40 the total expenditure 
» of all the Provinces was in the neighbourhood of 

Finance^* Rs. 85 croves. But in the revised budget of 1944-45 

wlr* years ^ rose 208 crores, though in the budget of 1945-40 

it fell a little to Rs. 191 crores. Sind was allowed 
annual subvention of Rs. 105 lakhs in 1938-39 as she was a 
deficit Province, but during the war she has wiped out her debt 
and showed a surplus of Rs. 400 lakhs in 1943-44. She can now 
easily carry on without any subvention from the Centre. The 
position of Bengal, however, has deteriorated much on account 
of the famine of 1943 and the exigencies of war. She has received 
a grant of Rs. 7 crores from the Central Government in the 
Budget of 1946-47 and will still face a heavy deficit. / Bihar 
faced a deficit of Rs. 55 lakhs in 1943-44, but she converted 
it into a surplus of Rs. 187 lakhs in the next year. The growth 
of financial resources of the Provinces during the war will be 
apparent from the fact that the revenues in Madras increased 
from Rs. 16 crores in 1931-32 to 45'63 crores in 1945-46 and 
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4i“25 crores in 1946-47. The total income of Bombay and Sind 
in 1931-82 was 14 '8 crores, but it rose to more than Rs. 30 
crores for Bombay alone in 1946-47. In Bihar, the total revenue 
was Rs. 5,38 lakhs in 1939-40, but it has risen to Rs. 13,60 lakhs 
in 1946-47. This increase is due to the fact that on account 
of inflation the expenditure of the people on drinks, amusements 
and purchases has increased and consequently the tax revenues 
from these have also improved. In Bihar, the revenue from 
Excise in 1939-40, was Rs. 103 lakhs while in 1946-47 it j s 
estimated to yield Rs. 400 lakhs. In the Punjab, the agricultural 
prosperity during the war years has been reflected in the 
progressive augmentation of the yield from land revenue, excise 
and forests. But the greater part of the increase iri the revenue 
of the Provinces had to be spent on Dearness Allowance and 
increased cost of administration. No substantial improvement 
has as yet been made in agriculture, industries, irrigation, 
afforestation, education and sanitation. It is necessary now to 
husband the resources of the provinces very carefully as the 
war-time buoyancy is now at an end. 

^XVI. Work of popular Ministers in the Provinces 

The inauguration of Provincial Autonomy on the 1st April, 
1937 and especially the acceptance of Ministry by the Congress 
in the majority of the Provinces, ushered in a new era 
of feverish activity in the sphere of nation-building Popu J® r,ty 
departments. People have come to realise that the M,mster9 
Government is not something outside them, seeking to control 
individual liberty, but an agent of social welfare. No other 
system of government in British India had ever been able to 
evoke that degree of popular support and enthusiasm as was done 
byjihe recent Government, especially in the Congress Provinces. 
The Ministers, who had been considered parts of the bureaucratic 
machine under Dyarchy, came to be regarded as the true repre- 
sentatives of the people. 

The first problem that faced the Ministers was that of finance. 
With the extremely limited resources at their disposal and with 
the pledge to sacrifice the Excise Revenue, they found 
themselves handicapped in all their efforts to ameliorate f^?on d 
the condition of the people. They had to find out new 
sources of revenue. The most important source of additional 
revenue is the Agricultural Income Tax, which has been imposed 
^ Bihar and Assam only. The Madras Legislature passed the 
Bales Turnover Tax Bill, by which J per cent on all turnover 
exceeding Rs. 10,000 per annum is imposed. Dealers whose 
turnover is less than Rs. 10,000 will pay Rs. 5 per month. 
Btocks and shares, securities, bullion, cotton and handwoven cloth 
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sold by persons dealing in them exclusively are exempted from 
liability to pay the tax. The incidence of such a tax may be 
repressive in character. The Madras Government havS also levied 
a special tax on the sale of tobacco. The U. P. Government has 
increased slightly the duty on stamps and proposed to levy an 
Employment Tax. The Bombay Legislature has passed the 
Bombay Sales Tax Act, 1939, by which Government can levy a 
tax at a rate not exceeding (3J per cent on the value of the sale 
of motor spirit and manufactured cloth. The Punjab, Bengal, 
Bihar, Assam and Madras have also imposed taxes on retail sales 
of motor spirit. Amusement and betting taxes have been imposed 
in most of the Provinces. The Bengal Government has levied an 
ungraduated tax of Its. 30 on all persons paying Income taxes.' 


The Ministers in all the Provinces have tried to improve the 
condition of tenants by passing a series of landlaws. The Benga l 
^Tenancy (Amendment) Act, 1938, h as made provision 
tenants ° ior alxmtTon oflandlord’s transfer fees and the right to 

pre-emption, giving under-raiyats the right to surrender 
their holdings, imposing line for the exaction of Abwabs, giving 
occupancy under-raiyats the same right of transfer as occupancy 
raiyats, and reducing the rate of interest on arrears of rent from 
V2\ per cent to (5| per cent. The Bihar Government has taken 
elaborate steps to reduce the enhancement of rent made since 
1911 ; to restore to former tenants certain lands sold for arrears 


of rent during a period of an unprecedented fall in prices ; to 
abolish the system of summary procedure for recovery of rent by 
landlords, to define the rights of tenants in trees and to 
give them the right of transferring their holding or a portion of 
their holding freely without restriction. The Bombay Govern- 
ment has provided for the relief to tenants in bad years and for 
freeing them from the burden of unregulated cesses and demands 
of all descriptions. The United Provinces .Rent and Revenue 
(Relief) Act, 1938, gives relief to the tenants in rent and revenue 
in cases of agricultural calamities. Some Provinces, like Bihar, 
Orissa, Madras and the United Provinces have made provisions 
for regulating and controlling the business of money-lending. The 
Bihar Money Lender’s Act provides for the registration of money- 
lenders. The registration is compulsory in as much as it provides 
that no suit for the recovery of a loan will be maintainable except 
by a registered money-lender. It is made obligatory on every 
registered money-lender to keep proper accounts, to give the 
debtor a copy of the recorded account within seven days of advan- 
cing the loan, to give a receipt for every sum paid by the debtor, 
and also to furnish a statement of account to the debtor at least 


once every year. The rate of interest has been limited to 
9 per cent in case of secured and 12 per cent in case of 
unsecured debt. 
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The various Provincial Governments have passed laws to make 
the constitution of local bodies more democratic. In Bihar, 
provision has been made for the reservation of seats for 
the Muslim community through joiut electorate in ftcln^div. 
Municipalities, and for the co-option of members up to 
a maximum limit of one-eighth of the total number of seats. The 
Bombay Government has abolished nominations, and introduced 
adult franchise in the Bombay Corporation, and other Municipal 
Boards. The C. P. Municipalities (Amendment) Bill of 1939 
provides for the election of the President of a Municipal Commit- 
tee by the general body of voters, for the removal of the President 
on a no-confidence motion carried by a bare majority and for the 
increase of terms of office of members from three to five years. 
The Punjab Government has introduced a bill to consolidate and 
extend the law relating to Panchayats in the Punjab. The 
Bombay Village Panchayats Act provides for the compulsory 
establishment of Panchayats for every local area having a popula- 
tion of 2000 or more, for abolition of the system of nominations 
and ex-officio -members ; for establishment of village benches for 
every Panchayat and for appeals to District Court and District 
Magistrates in cases decided by village benches. The Bengal 
Legislature has passed the Calcutta Corporation Act by which 
separate electorates have been established for Muhammedans, and 
seats far greater in number than what is warranted by the 
strength of the Muhammedau population m Calcutta have been 
provided for them. 

The Ministers in most of the Provinces have tried their best to 
help industries. Many Provinces have taken steps to improve 
the marketing of agricultural commodities. The All- 
"ion- India Congress Working Committee passed a resolution 

-culnte? on the 25th July, 1938, on the development of indus- 

tries in the Provinces ‘authorizing the Congress Presi- 
dent to convene a conference of Ministers of Industry at an early 
Jai.e and call for a report of the existing industries operating in 
different Provinces and the need and possibilities of new ones as 
preliminary to the appointment of the Expert Committee to 
explore possibilities of an All-India industrial plan.’ The Expert 
Committee with many sub-committees have been appointed and 
have begun their work. Bihar has taken the lead in spreading 
literacy among the adult illiterates by mobilising the services of 
primary school teachers, college students and the country gentry. 
Her example has been followed in the United Provinces, Bombay, 
Assam and some other Provinces. It is a remarkable thing that 
the Provincial Governments have not been put to any considerable 
'■xpenses for carrying on this highly laudable work. The middle 
°lass people have set before themselves the task of educating our 
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masters, the electorate. The Congress devised the Wardha 
Scheme of basic education of children.* 

The nationalist opinion in India had been demanding for along 
time reforms like the separation of the Execntive from the 
Judiciary, reduction of expenditure on police, giving up of the use 
of Criminal Law Amendment, Act. But when the politicians 
shouldered responsibility, they realised that under present 
circumstances it is not possible to carry out such reforms. 


* #akir Hussain Wardha Education Committee Report proposes to impart 
education to children between 7 and 14 years of age who are expected to pay f n r 
their education by their own labour. The time table of the Basic Education 
Schools will be as follows : 

The basic craft 3 hrs. and 20 minutes 

Music, drawing and arithmetic 40 minutes 

The mother- tongue 40 minutes 

Social studies and general science 30 minutes 

Physical training and recess 20 minutes 


Total ... 5j hours 



CHAPTER XXXVII 


THE PROPOSED FEDERATION AND 
THE FUTURE OUTLOOK 

. Position of the Indian States at Present 


The" Indian States are 562 in number, but 327 of them are 
mere estates, jagirs and other holdings, having in all eight lakhs 
of population only. The remaining 235 States are ^ 

divided into two catagories, in the first of which there ^a™cter a o d f t 
are 109 States, the rulers of which are members of the g] J* t< ! s ndian / 
Chamber of Princes in their own right, and in the 
second are 126 States, the rulers ot which are represented in the 
Chamber of Princes by twelve members of their order elected by 
themselves. The various States differ widely among themselves 
in size, population, income and form of government. Hyderabad 
(82.698 Sqnnrp. milp.&ythe biggest I n d i an_ S taj^ j s larger in area_ 
than the Provi nce of Ben gal (76,843 Squar e miles) though its 
popuIationTTT only fourteen mil lion, as against Bengal’s fifty 
milling . The income of the Nizam is nearly ni n e c rore of 
rupees per year , though Bihar with more than double the 
population of Hyderabad has nearly half of her income. Other 
Indian States having more than one crore of annual income 
are Mysore (3*4 crore), Barod a (2 '6^, Travan core ( 2'44L_ Gwalior 
(MI X, Kashmir T5havanagar (TST, Patiala (P4), Jodhpur 

(1*4), Jaipur, Bikanir and Indore (each having 1*4 crore of 
rupees as annual income). States like Mysore, Baroda and 
Travancore can claim to have systems of administration in no 
way inferior to that of British India ; but there are other 
States where the government is mediaeval in structure and feudal 
in spki-t. 

^^he Indian States surrendered to the East India Company 
the right of conducting foreign policy, declaring war oi\ making 
peace when they accepted the .Subsidiary a ll iance . Ralation 1 
The States entered into_ d irect relation .with the C rown the 1 
jn 1858. and in 1861 Ca nning issued Sanads of adop - 
tion to all the Indian States . The Viceroy, however, stated in 
1860 that the Sanads did not “debar the Government of India 
fronPstepping in to set right such serious abuses in a Native 
Government as may threaten any part of the country with 
anarchy or disturbance, nor from assuming temporary charge of 
a Native State when there shall be sufficient reason to do so. 
This has long been the practice.” “The Crown of England * 
stood forward as the unquestioned ruler and paramount power m 
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all India,’ 1 declared Canning in a Darbar in 1862, “and was for 
the first time brought face to face withjts feudatbries.” As 
feudal overlord the British Indian Government assumed the 
right to recognize succession, to approve of the appointment of 
Ministers of important States, as well as the right to remove or 
depose the Princes. In 1875, the Gaikwar of Baroda was tried 
on the charge of attem pting to poison the British Resident, and 
finally deposed on the cha rge ..of maladministration, The Govern- 
ment have also intervened in recent years m the affairp of Mwar, 
Jhabua, Tonk, Kalat, Nabha, Indore and Mewad. (By usage or 
convention, the Government of I sefl t hp. Vi^TTTt 
o^jnstalling Pri nces on g acldis administe ring the State during 
the m inority of the rulsr, interfering in case of gross misrule an d 
settli ng disputes be tween rulers and the ir jn^hdtus^ 

(Each state has the right to manage its own internal affairs, 
ubj 


right 


of 


own 

the Crown 's Jiej)resjeatati„ye 


subject to th e undefined _ 

^internal to jxiterveixe^ It can raise taxes, including import 

yt?o™ inistra ’ an< ^ eX P 01 ‘f duties. Eight States have their own mints 
C for coining rupees and some others can only strike 

copper coins. PiftegiLiitaies have their own p ostal d epartments. 
The Brit ish Resident, or other Agent usually exercises a good 
deal of influence in the administration of the State. The State 


usually delegates or cedes to British Cantonments, British Civii 
Stations, Railways running through the States, and the Resi- 
dency, jurisdiction over servants and dependents and over 
European subjects and other Europeans. In other cases, the 
jurisdiction of the State is limited and the residuary jurisdiction 
is exercised by the Agent of the Crown, (in a few St a tes, 
i representat ive i nstitutions have been set up b ut the ch ar ac teris tic 
feature of all of the m is the pe rsonal rule of the Prince and his 
controT over leg Tsla uon and judicial administration^ 

The States have a common organisation of their own, known 
as the Chamber of Princes, created by Royal Proclamation on 

/chamber of -^h ^ ebruary, 1921. The Chamber consists of 
(princes 1Q2- Princes who are members in their own rights 
besides twelve other representing 127 rulers of other 
States. The Viceroy is the President of the Chamber. The 
Chamber elects its own Chancellor, Pro-Chancellor and a 
Standing Committee of seven members. The function of the 
Chamber is deliberative and advisory. The Standing Committee 
advises the Viceroy on matters referred to it by him, and proposes 
for his consideration “other questions affecting Indian Spates 
generally or which are of concern either to the States as a whole 
Or to British India and the States in common.” The resolutions 
passed by the Chamber of Princes are not binding on the Princes. 
In February, 1928, the Chamber passed resolutions urging on the 
Princes the need of establishing a definite code of law guaran* 
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teeing liberty of persons and sifety of property administered by 
a judiciary independent of the executive, and the settlement, 
upon a reasonable basis, of the purely personal expenditure of a 
ruler as distinguished from the public charges of administration. 
Only in some of the progressive States these much-needed 
reforms have been carried out. 


Gg nesi_s_ of ihe Federal Scheme 

In February, 1024, Sir Malcolm Hailey foreshadowed a 
Federation of some sort in a speecli before the Legislative 
Assembly, where he asked, “Is Dominion Sell-govern- Tjjc Nchru 
ment to be confined to British India only, or is it to Committee's 7 
he extended to the Indian States The Indian Repott J* 
Princes were alarmed at the prospect of being drawn into a 
Federation with the Provinces in British India, whereby the 
Federal Government might impair the so-called internal sove- 
reignty of the States and exercise some kind of control directly 
on their subjects. v When the appointment of the In dia n Stati i- 
tory Commission w as armouncecT in November, 1927, the Prin ces 
demand ed that" an v further change in the Constitution of British 
India should not be ma de withgiit_di.igja;g.ard_ be ing paid to th eir 
jjyrpngsTimT "without s ugge sting the me ans to se cure joint cons ul^ 
la t i on bet ween th e I ndjmJi t a les and B rit ish Iiid i a. in matt ers of 
comm on concern,.! The Secretary of State for India a ppointe d 
the~ Indian States Committee with Sir Harcourt Butler, as 
Chairman to report up on th e relatio nship b etwee n Jdie. Paramount 
Power' and the Indian States jind to enquire into the financial 
and economic relations between British 1 ndia and the States. 
The Prince? engaged .Sir Leslie S cfljUi as their counsel and the 
latter formulated the proposition that the relation between the 
Pnnces and the Crow n is in the nature of contracts between 
sovereigns— the Prince and the Crown— not the Company or the 
Government of British India. In British India, the Congress took 
the lead in convening an All Parties’ Conference, to which the 
Nehru Committee presided over by Pandit MotilalN ehru reported 
m August, 1923',“ on the principles of which the future Constitu- 
tion of India was to be based. The Committee stated that : (*‘If ’ 
the Indian States would be willing to join such a Federation, after 
realizing the full implications of the federal idea, wc shall 
heartily welcome their decision and do all that lies in our power 
to secure to them the full enjoyment of their rights and privi- 
leges. ’7 But the Nehru Committee vigorously combated the\ 
idea that the relation of the Princes is of a personal nature with/, 
the Crown, and not with the British India Government. 

The protests of the Nehru Committee did not produce any 
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(T he Butler 
xZommittee 
/and the 
^doctrine of 
jPara- 
/ mountcy 


effect. Thf RutW f!nm tv) ithp. e presented to Parliament their 
report in April, 1929, in which they laid down “that 
Committee the Viceroy, not the Governor-General-in-Council 
doctrine of should in future be the Agent of the Crown in its 
/mounrey relations with the Princes ; that important matters of 
\^° dispute between the States themselves, between the 

States and the Paramount Power, and between the States and 
British India should be referred to an independent committee 
for advice ; and that the treaties, engagements and Sanads 
have been made with the Crown and that the relationship 
between thp Paramount P ower md Jtll£ _ Princes should not be . 
transferred, without ag ree ment oL the, l atter, to a n ew go vern - 
nienF m T3ritlsji India respo n si ble £o an Ind ian Legisl atui'e . ”) 
^ Sir Willi am yinldsw/al.h. the distinguished jurist ah? a~nemBer 
t of the Butler Committee wrote in the Law Quarterly Review 
I (October, 1930), that Paramountcy is only a part of the prero- 
gative of the Crown, and that Paramountcy of the Crown is not 
assignable to anybody as it is of a personal nature.] The 
Paramount Power has been defined by the Butler Committee 
\^as the Crown acting through the Secretary of State for India 
and the Governor-General-in-Council who are responsible to 
the Parliament of Great Britain.”) Thus the ultimate responsi- 
bility is to the King and the Etouse of Lords and the House of 
Commons acting together, and not to the King in his personal 
capacity. “The British Parliament,” observes Mr. K. K. Bhatta- 
charyya, Header in Law at the University of Allahabad, “would 
bo perfectly justified in handing over the whole content of 
Paramountcy to the Federal Ministry of India, unreservedly, 
without involving itself in any constitutional impropriety or 
illegality, making the Federal Ministry the final authority for 
its exercise.” Such a legal opinion, however, has very little 
practical value in the present circumstances, because neither the 
Princes would agree to accept such a position nor has the Indian 
National Congress made any such demand.^ 

fa?he Simon Commission looked forward to the ultimate 
establishment of the Federation, but they did not make any 
Need of an de fi aifce recommendation for the Federation of the 
(Aii-india British Indian Provinces with the Indian States, 
v cratlon The Government of India in their Despatch, dated 
September 20, 1930, issued on the eve of the first Round Table 
Conference, stated : “A Federation of all-India is still a distant 
ideal and the form which it will take cannot now be decided. ” 
At the first Round Table Conference, the nine ruling Princes^ „ 
who attended it, declared themselves in favour of an Indian 
Federation. Henceforth, it became rather an easy task to 
formulate a scheme of Federation, which took definite shape in 
the White Paper issued in 1933. tli. is recognized by all shades 
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of opinion that a n_ all-India Fe deration .^ must be established 
because it is not possi ble to ignor e, Jffie obvious econ omic, and 
soci ologi cal . affinities which exis^hetween the people of B ritish , 
Ind ia and the subjects of the IndianJ^tate^; and th at no arti- 
ficia l barneFcarT^ maintain ed betwe e n" the two parts „ 

of India. J The J oinfT Committee describe the economic ties 

betweenuie States and ijri 1 1 s h_Jn di abb in tlie following words : 

“Any Imposition of internal indirect taxation in British India 
involves, with few exceptions, the conclusion of agreements with 
a number of States for concurrent taxation within their frontiers, 
or in default of such agreement, the establishment of some 
system of internal Customs duties — an impossible alternative, 
even if it were not precluded by the terms of the Crown’s treaties 
with some States. Worse than this, India may be said even to 
lack a general Customs system uniformly applied throughout the 

sub-continent Moreover, a common company law for India, a 

common banking law, a common body of legislation on copy- 
right and trade-marks, a common system of communications, are 
ulilw. impossible.” The only solution of such problems is the 
establishment of the Federation. But the Federal sch eme, as . 
envi aged by th e Government of India Act, 1985, has met with 
vjgprouamLppositiori Jromjall see t an j>opul at ion . 

^11. Position and Function of the Governor-General 


The Governor-General is the keystone of the proposed fabric 
of the Indian Federation. The Constitution places a very heavy 
burden of responsibility on him. The influence of his 
personality on policy and administration of the country of e Hi°e na,,<y t 
is very great. The Government of India Act makes v 

detailed provision to give him both the general and ^ 

financial power and the direct assistance necessary for the fulfil- 
ment of his obligations. 

The Governor-General is himself appointed by His Majesty on 
the advice of the Ministers in the United Kingdom, and not, as 
in the Dominions, on the advice of the local Ministers. The 
offices of the Governor-General and the Viceroy, which have 
hitherto been combined in one, is theoretically separated by 
Section 3 of the Act. It is not the Governor-General but His 
Majesty’s Representative who will exercise “powers Governor . 
connected with the exercise of the functions of the General and 
Crown in its relations with Indian States.’ The Crown’s 
Representative will be in a sense extraneous to the Federal 
Constitution. Though the two offices are thus separated in 
theory, they will be held at present by one and the same person. 
Many of the most characteristic Prerogative powers, such as the 



Political science and government 


606 

prerogative of mercy, or of the conferment of titles and decora- 
tions, or the grant of commissions in the Indian army, are 
attached to the office of the Governor-General as the head of the 
Federal Government. 

The Governor-General is the head of the Federal Executive, 
whose authority extends to all matters for which the Federal 
Legislature is entitled to legislate, except as regards 
tribal aVeas Kail way matters, for which a separate authority is 
created by Section 1S1. Certain important features 
of the Federal Executive authority, to be exercised by the 
Governor-General are specially emphasized in sub-Section (1) of 
Section 8, namely, the raising of naval, military and air forces 
in British India ; the governance of all armed forces borne on the 
Indian Establishment ; and powers in relation to tribal areas. 

The executive authority of the Governor-General, however, is 
not limited exclusively by the list of subjects on which the Federal 
mi* sphere Legislature can legislate. He may have certain func- 
Lf activity tions or powers assigned to him specifically at the time 
Yjs wi c of his appointment, or in regard to the Reserved or 

Excluded Departments of Government, or in respect of certain 
Special Responsibilities. 

As head of the Federal Executive the Governor-General will in 
a great many cases be bound by the advice of his Ministers, who 
will be responsible to the Federal Legislature. But in other cases 
Relation k e will not be so bound. These cases are divided into 
with hi* two categories. He will act in some “in his discretion” 

mis er* an( j nee( j and consult his Ministers thereon ; in others 
he will act “in the exercise of his individual judgment. ” Here he 
must consult his Ministers, but decide for himself. Broadly the 
distinction between the two categories is that “discretion” applies 
to matters which do not fall within the sphere of action of tTie 
Federal Ministers, while “individual judgment” applies to things 
which lie within this sphere. When the Governor-General is 
acting either in his “discretion” or in “individual 
f?n ep t c h n e dence judgment,” he is responsible to the Secretary of State 
ls?atc fary ° f ^ or ^ n( ^ ia ' Discretion relates largely to matters within 
i the departments of Defence, External Affairs, Ecclesi- 

astical Affairs, and Tribal Areas — which are reserved to the 
Governor-General. But “the functions of the Governor-General 
with respect to the choosing and summoning and the dismissal of 
Ministers and with respect of the determination of their salaries 
shall be exercised by him in his discretion.” 

His “individual judgment” covers, besides certain specific 
powers so exercisable, the ground of his “Special Responsibilities.” 
He has the following special responsibilities — (a) the prevention 



POSITION AND FUNCTION OF THE GOVERNOR-GENERAL 607 


of any grave menace to the peace or tranquillity of India or any 
part thereof ; (b) the safeguarding of the financial SpcciaI 
stability and credit of the Federal Government (exopt- R^ponsibi- 
ing this all other special responsibilities are similar to Governor- e 
those of the Governor) ; (c) the safeguarding of the General 
legitimate interests of minorities ; (d) the securing to, and to the 
dependents of persons who are or have been members of the 
public services of any rights provided or preserved for them by or 
under this Act and the safeguarding of their legitimate interest ; 
(e) the prevention of commercial discrimination ; (f) the preven- 
tion of action which would subject goods of United Kingdom or 
Burmese origin imported into India to discriminatory or penal 
treatment ; (g) the protection of the rights of any Indian State 
and the rights and dignity of the liuler thereof ; and (ii) the 
securing that the due discharge of his functions with respect to 
matters with respect to which he is by or under the Act required 
to act in his discretion, or to exercise his individual judgment, is 
not prejudiced or impeded by any course of action taken with 
respect to any other matter. 

In normal circumstances there will be joint consultation be- 
tween the Governor-General, his statutory counsellors (who are 
his advisors in the Reserved Departments) and his ^ 

Ministers. But in the exercise of any responsibility {JTsuitation 
the Governor-General is given the widest possible ' 

powers. He can override ministerial advice, he can obtain all 
the money he needs, and he can secure legislation which the 
Legislature declines to pass. Thus, if his special responsibilities 
are too narrowly interpreted, they might destroy the possibility 
of responsible government. 


The legislative powers of the Governor-General are similar to 
those . of the Governor. When the Legislature is not in session 
hislMinisters may advise him to promulgate such Ordi- 
nances as may be, necessary for immediate urgency. g" e e r r «1?. r ') 
But he may not promulgate without the King’s instrue- J, e 0 4 "]“ iv / 
tions any Ordinance which will be inconsistent with 
the Act of Parliament, derogating from the powers of High Courts 
in a substantial degree or likely to violate the rules against com- 
mercial discrimination. Such Ordinances must forthwith be laid 
before the Legislature when it meets and last only for six weeks 
unless sooner disapproved by resolutions of both Chambers. 

Where the exercise of discretion or individual judgment is 
involved, the Governor-General may issue an Ordinance, 
whose duration may not exceed six months, but which ord*nin"« J 
may be extended by a later Ordinance for another six 
months. 

If at any time he feels he needs legislative provision to enable 
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him to discharge his responsibilities he may enact a Bill as a 

( Governor- Governor-General's Act or he may attach a draft Bill 

General’s in a message to the Legislature and enact it after a 
' c month’s delay and after taking into consideration anj, 

resolution passed. 

Lastly, the Governor-General may issue a Proclamation in the 
event of a break-down of the Constitution. If he is satisfied that 
s the Constitution cannot be carried on, he may take tc 

j General's” him self all or any of the powers vested in any Federal 
\ Prociama- authority except the Federal Court ; or he may declare 




that all or some of his functions a,re to be exercised at 


his discretion. A proclamation of such emergency must be cpm- 
municated to the Secretary of State and operate only for six 
months, but Parliament can extend it by annual periods up to a 
total of three years. 

No Bill to impose a tax, authorise borrowing or guarantee, or 
impose a charge on federal revenue may be introduced 
without the assent of the Governor-General. The 
\ Governor-General has power to restore any grant 

refused or reduced by the Legislature. 


/His power 
/ over money 
l bills 


IV. The Federal Legislature 

The Federal Legislature consists of two Houses, namely, the 
Council of State and the House of Assembly. The Council of 
State consists of 260 members, of whom 156 are re- 
of°?h? 0#ltl0n presentatives of British India. Of the British Indian 
state 0 * 1 ° f members 6 will be nominated by the Governor-General 
at his discretion. There are 75 general seats and the 
Muhammadans have 49, Sikhs 4, women 6 and the Scheduled 
Castes 6 seats. These members will be directly elected by voters 
of high property qualifications or who have filled some distingui- 
shed public offices. 1 Anglo-Indian, 7 European, and 2 Indian 
Christian representatives are chosen by members of each type in 
the Councils and Assemblies of the Provinces. Thus the 156 
British Indian representatives will be chosen by three methods — 
nomination, direct election and indirect election. 

The House of Assembly consists of 250 representatives of 
British India and 125 members for the States. The distribution 
of the British Indian seats in the Assembly is on a 
Compo.iti°n colnmUQa l basis. The 86 Hindu seats, 19 of the Sche- 
Afsembiy d tiled Caste, 6 Sikhs seats, and 82 Muhammadan seats 

are to be filled up by the representatives of these com- 
munities in the Provincial Assemblies voting separately. Seats 
allotted, to Europeans, Anglo-Indians, Indian Christians and 
women are to be filled by the representatives of these groups in 
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the Provincial Assemblies. Persons to fill the seats allocated to 
representatives of commerce and industry, land-holders and repre- 
sentatives of labour are to be chosen by Chambers of Commerce, 
by land-holders voting in territorial constituencies, and by labour 
organisations respectively. 

In both the Houses the States are free to arrange representa- 
tion as they please. In the Lower House seats have been 
allocated to States roughly on the basis of population ; 
but in the Upper House account has been taken of the SSi”” 1 ***" 
dynastic salute and other factors. The effect is to JjuJ*™ 
give the smaller States the majority of seats in the 
Council of State. This is due to the fact that the smaller States 
are more conservative than the larger ones. 

The Council is a permanent body, it being arranged that 
members shall sit for nine years, with periodic retire- Duration of 
ments at each three years, while the maximum dura- life of the 
tion of the Assembly is five years. Counc,t 

The Governor-General may summon, prorogue, or dissolve 
at his discretion the Assembly, but annual sessions A 

11 : , , .. Annual 

are required ; he may require the attendance ol session 
members in order to address them or to send Assembly 
messages. 

The powers of the tw T o Houses are equal. The Council of 
State has power to refuse its assent to any Bill, clause or grant 
which has been accepted by the Lower House. All 
demands will be first considered by the Assembly arid SftweM the 
subsequently by the Upper House, but the powers of chamber* 
each House in relation to any demand is identical. In 
case of^difference of opinion between the tw r o Houses or in case 
six* months passes without acceptance of the measure by the 
House to which it has come, the Governor-General may on 
notification convene in the next session, not earlier than six 
months after his notification, a joint session at which 
the Bill may be passed by a majority of the members ISSon 
voting. If, however, the Bill affects finance or any 
matter which concerns the discharge of functions in his discre- 
tion or subject to his individual judgment, the Governor-General 
may hold the joint session forthwith. It is to be noted that in 
case, of joint session the Princes would command 30 per cent of 
voting strength of the combined Chambers. 

V. Limitations on the Powers of the Federal Legislature 

The Federal Legislature will be able to exercise very little 
77 
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control over the expenditure of the Central Government. The 
following heads of expenditure are to be known as 
Jtcms VOtablc expenditure charged on the revenues of the Federa- 
tion and are not to be submitted to the Federal 
Legislature : (a) the salary and allowance of the Governor- 
General and other expenditure relating to his office for which 
provision is required to be made by Order in Council ; (b) the 
sums payable to His Majesty under this Act out of the revenues 
of the Federation in respect of the expenses incurred in 
discharging the functions of the Crown in its relations with 
Indian States. 

These tw r o items cannot even be discussed by the Legislature 
The following items may be discussed but not voted upon, — 
Debt, Sinking Fund, Redemption and Loans charges or service 
of the Debt ; salaries and allowances of Ministers, 
it cm 8 v which Counsellors, Financial Adviser, Advocate-General, Chief 
dlacusned Commissioners and staff' of the financial Adviser ; 

salaries, allowances and pensions of Federal Court 
Judges and pensions of other High Court Judges ; expenditure in 
connection with defence, foreign affairs, ecclesiastical affairs, 
tribal areas, and other Special Responsibilities of the Governor- 
General ; grants or payments to the States ; grants for the 
purpose of the administration of excluded areas ; judgment 
decrees ol* other awards of courts ; any other expenditure required 
by this or any act of the Federal Legislature to be so charged. 

All these, put together, will amount to nearly SO per cent of 
the total recurring revenues of the Federation ; and the Legis- 
lature would have no right to vote on any and all of these items. 

Even on the re: laining 20 per cent of the revenue the 
Legislature control of the Legislature is not absolute. If the 
power over Chambers have not assented to any demand for a 
revenue grant or have assented subject to a reduction of ‘iihe 
amount specified therein, the Governor-General may, 
if in his opinion the refusal or reduction would affect the due 
discharge of any of his special responsibilities, include in the 
schedule such additional amount, if any, as the case may be, as 
appears to him necessary in order to enable him to discharge 
that responsibility. The schedule so authenticated will be laid 
before both the Houses, but will not be open to discussion or 
vote therein. Thus, besides the non-votable items, the Governor- 
General will have power to override the wishes of the Federal 
Legislature even in respect of a votable item of expenditure, if 
he considers this necessary for the due discharge of any of 
his special responsibilities. It may be pointed out that the 
Legislature’s control over finance is the real test of popular 
government in a country. Judged by this test, the new Constitu- 
tion falls far short of being democratic. 



%kE DIVISION OP legislative poweb 


♦311 


Sections 111 to 118 together with section 12 (1) (e) and 52(1) (d) 
are intended to prevent administrative and legislative discrimina- 
tion in India, chiefly against British trade, commerce, industry 
and Shipping. One of the special responsibilities of the u haa no 
Governor-General will be “the prevention of action . 

which would subject goods of the United Kingdom minatory cn ’ 
origin imported into India to discriminatory or penal aws 
treatment. ” “It is difficult/’ observes Prof. D. N. Banerjee, 
“to avoid the conclusion that the particular special responsibility 
conferred upon the Governor-General for the prevention of 
discrimination against British imports into India constitute a 
menace to what is commonly known as the Fiscal Autonomy 
Convention.” 

The Indian Legislature is forbidden to make any discrimination 
against British subjects domiciled in the U. K. or Burma and 
against companies incorporated under the laws of the 
U. K. or Burma. British companies are to be entitled 
to equality of treatment, on the basis of reciprocity, in f r cafment°fo 
respect of any grants or subsidies provided by f 0 r „p a n ie8 
the Federation or Provinces. “The grossest piece 
of injustice in the matter of commercial discrimination,” observes 
Sir Phiroze C. Sethna, “is perpetrated in the fact that they 
have not agreed to restrict our coastal shipping trade to the 
nationals for which we have been fighting for the last so 
many years.” 


VI. The Division of Legislative Power 

The constitution Act has drawn a distinction of legislative 
power according to subjects. It has made (1) a list of subjects 
i exclusively Federal, (2) a list of Provincial subjects, Three 
ancH(3) a list of concurrent powers. We have already 
described the Provincial subjects in the chapter on Provincial 
Autonomy. Now we shall describe the first and the third. 

The Federal list includes : Armed forces ; Naval, Military, 
k »nd Air force works ; External affairs, including the implementing 
of treaties and extradition ; Ecclesiastical affairs ; 

Currency, Coinage and Legal Tender ; Public Debt of the 2? b %^ eMl 
Federation ; Posts and Telegraphs, Telephone, Wireless, 
Broadcasting ; Federal public services ; Federal pensions ; Federal 
property ; Imperial Library ; Indian Museum, Imperial War 
Museum, Victoria Memorial, Benares Hindu University and 
Aligarh Muslim University ; Surveys ; Census ; Ancient and 
historical remains ; admission to and movements in India ; 
quarantine ; import and export ; Federal railways ; control of 
vessels ; maritime shipping and navigation ; Admiralty jurisdic- 
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tion ; major ports ; fishing and fisheries beyond territorial waters 
aircraft and air navigation ; light-houses ; carriage of passengers 
and goods by sea or by air ; copyrights, inventions, designs, 
marchandise marks and trade-marks ; cheques, bills of exchange, 
promissory notes ; arms, firearms, ammunition ; explosives ; 
opium ; petroleum ; regulation of labour and safety in mines 
and oil fields ; trading corporations ; development of industry 
when declared federal by Act ; insurance ; banking ; elections 
to the Federal Legislature ; statistics ; offences against laws under 
powers given in the list ; and duties of customs, including 
export duties ; excise duties except on alcohol, narcotic and 
non-narcotic drugs ; and preparations containing these substances ; 
corporation tax ; and salt. The States acceding to the Federation 
are expected to accept all these subjects as applicable to 
themselves. 

The States, at their option, may accept the following subjects : 
taxation on income other than income from agricultural land ; 
Subjects taxation on the capital of individuals or companies ; 
states ma C duties * n respect of succession to property other than 
accept r y agricultural land ; rates of stamp duties in respect of bills 
of exchange and other similar instruments ; terminal 
duties on goods or passengers carried by railways or by air ; 
taxes on railway rates and freights ; state lotteries ; naturalisation ; 
migration with India ; establishment of weight standards ; 
jurisdiction of courts in respect of any federal powers ; and fees, 
other than court fees. 

Both the Federal Government and the Provinces may make 
laws on the following subjects : Criminal law and procedure : 

civil procedure, evidence and oaths ; marriage and 
ju^dictlon divorce ; infant and minors ; adoption ; wills, intestacv w 
and succession save as regards agricultural lands 1 ; • 
transfer of property other than agricultural land ; registration of 
deeds and documents ; trusts and trustees ; contracts ; arbitration ; 
bankruptcy ; actiouable wrongs ; professions ; newspapers and 
printing ; lunacy and mental deficiency ; poisons and dangerous 
drugs ; mechanically propelled boilers and vehicles ; prevention of 
cruelty to animals ; European vagrancy and criminal tribes ; and 
jurisdiction of courts in respect of matters in the list. 

Law on the following subjects may be made by the Federal 
Legislature with prior consent of the Governor-General 
toSTpnviotts and these acts may confer the power to give directions 
sanction of £ 0 a p rov j nce j factories ; welfare of labour ; health, 
G«n«M? r " insurance and invalidity and old age pensions ; trade 
unions ; industrial and labour disputes ; prevention 
of the extension into units of infectious or contagious diseases 
of men, plants or animals ; electricity ; the sanctioning of 
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exhibition of cinematograph films ; inquiries and statistics for 
the purpose of any of the matters in this part of this List and 
fees regarding these, excluding fees taken in any court. 

The residuary power in Canada belongs to the Federation ; 
and in the U. S. A. aud Australia to the federating units. But 
in the Indian Federation the residuary power belongs Thc resi . 
to the Governor-General. He may proclaim an duary^power 
emergency in which the security of India is threatened, the°Gover- 
whether by war or internal disturbance, and in that nor * General 
case the Federal Lagislature with his assent, at his discretion, 
may legislate on any Provincial subject with overriding effect. 
In normal times any subject not included in the list or topic of 
taxation may, at his discretion, be assigned either to the Federa- 
tion or the Provinces. 

Important economic functions have been assigned to the 
Federal, Provincial and State Governments, but no means has 
been provided for co-ordinating the economic activity 
of one centre of power with another. It is difficult ordiWion’ 
to undertake any concerted measure of economic ma?t C e°rs 0mic 
planning under such a division of subjects. Suppose 
the Provinces initiate measures for the improvement of agricul- 
tural classes ; these may be offset by a protectionist policy 
followed by the Federation. Moreover, important restrictions are 
imposed on the economic activity of each centre of power by the 
provisions relating to the Keserve Bank, the Statutory Railway 
Authority and Commercial discrimination. 

VII. Federal Finance 

The sources of revenue of the Federation may be divided 
into three heads, namely, Ordinary taxation, Extra* Thrcc 
ordinary taxation, and revenue not derived from sources of 
taxation. 

The Ordinary taxes may be divided into two heads again : 
those to which the States will be expected to contribute in 
normal times and those to which they will not be 0rdinary 
expected to do so. To the former category belongs taxes in 
Customs Duties of the Federal subjects ; Export Duties sut^and 
of the Federal subjects ; Excise Duties on commodities Prov,ncCB 
other than alcohol, opium, Indian hemp, narcotic and non-narcotic 
drugs, whether intended for human consumption or for use 
in ruedicinal and toilette preparations ; Salt and Corporation Tax.* 
The States will not be expected to contribute in normal times 

•Corporation tax is a tax on such part of the income of companies which is 
not subject to the application of legislation authorising deduction of the tax from 
payments of interest or dividends or representing a distribution of profits. It may 
nut be levied in a State until ton years from Federation, 
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to the following : Taxes on income other than agricultural ; 
Property Taxes, that is, taxes on capital value of individual’s 
assets, or of companies, other than agricultural land ; and taxes 
on the capital of companies. 

The whole or part of the proceeds of Salt duties, Federal 
Excise duties and Export duties may be distributed to the 
Provinces and States under Federal Act. According 
Report to the Niemeyer Report, 62 J per cent of Jute export 
on allocation <j u ty are distributed to Bengal, Bihar, Assam and 
Orissa. As regards the Income-tax, the Niemeyer 
.Report provides that the. percentage of the proceeds to be 
distributed to Provinces should be fixed at 50 per cent. The 
amount of it to be retained under Section 138 (2) from this 
share should be “for a first period of 5 years, in each year, 
the whole of such amount as, together with any general budget 
receipts from the railways, will bring the Central Government’s 
share in the divisible total up to Its. 13 crores, whichever is less, 
and for a second period of 5 years, in the first year five-sixth of 
the sum, if any, retained in the last year of the first period, 
decreasing by a further sixth of that sum in each of the succeed- 
ing years.” This arrangement has been modified in 1940, as has 
already been described in connection with Provincial Finance. 

Extraordinary revenue, to which the States will be expected to 
contribute in tunes of financial stringency is Surcharge on 
Income tax. Before giving sanction \Jb the introduction of a bill 
Extra- imposing such a surcharge the Governor-General is 

ordinary bound to satisfy himself that it is imperative having 

regard to possible economics and other sources of 
revenue. The extraordinary sources of revenue for which States 
will not be expected to contribute even in times of financial strin- 
gency are : Surcharges on Succession Duties ; Surcharges on 
Terminal Taxes on goods or passengers carried by rail or air ; and 
on taxes, on railway freights and fares ; and Surcharges on Stamp 
Duties in respect of Bills of Exchange, Cheques, Promissory 
Notes,, Bills of lading, Letters of credit, Policies of Insurance, 
proxies and receipts. It is to be noted that the net proceeds of 
the normal tax (not surcharge) on account of succession duty, 
stamp duty and terminal taxes are distributable among the Pro- 
vinces and federated States in such manner as Federal Act pres- 
cribes. 


The following federal sources of revenue are not derived from 
taxation ; Fees in respect of matters included in the Federal 


Revenue# 
not derived 
from 
taxation 


list ; Profits (if any) on the operation of Federal Rail- 
ways, Postal Services (including Postal Savings Banks), 
Mint and Currency, and profits (if any) from any other 
federal enterprise. Contributions to Paramount Power 


from federated or non-federated States. 
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In addition to 
Governor-General 


the sources of revenue stated above, the 
in his discretion may by public 


notification empower either the Federal or a Provincial Genera®*’ 
Legislature to impose a tax not mentioned in any list impose fresh 
(Section 104). ‘ taxcs 

When the Provinces begin to receive payments out of 
federal income-tax receipts, the Crown may remit to States ac- 
cepting Federation over a period not exceeding twenty Contribu 
years’ cash contributions, the amount of which would be gon^to 
determined in accordance with any privilege or 
immunity enjoyed by the State. 

Nearly 80 per cent of Federal revenue will be spent on the 
following heads : Military services ; Pensions and Superannuation 
Allowances ; Ecclesiastical Dept. ; Political Depart- Expenjlcs of 
ment ; Frontier watch and ward ; Payment of Interest the Federal 

i , Government 

on various Debts. 


The revised Budget of 1945-40 and the Budget esti- ^TlJdex- 
rnate of income of 1946-47 of the Government of India 
will reveal the resources of the Central Government at Government 

. • o at present 

present in crores of rupees. 


Heads & Income 

1945- 40 
Revised 

1946 47 
Budget 

Customs 

05*00 

6555 

Central Blxciae 

46 65 

46*70 

Corporation Tax 

89'55 

68-91 

Income Tax 

99 45 

80*31 

Salt 

9 25 

9 30 

Opium 

1*05 

118 

Currency and Mint 

16 80 

16 67 

Posts and Telegraphs 

10*67 

10*30 

Railways 

32 00 

7 36 

Total Revenue 

360-66 

311 65 


In 1940-47 the centra! Government plans to spend Rs. 111*94 
crores on civil administration. On defence account the total 
expenditure would be Rs. 243*77 crores out of revenues and 
Us. 1*57 crores out of capital. Besides this, the total of capital 
outlay and disbursements including discharge of permanent 
debt are scheduled to be Rs. 173*18 crores. 


VIII. Grounds of objection to the Federal Scheme 

Tl^e Government of India Act, 1935, provides that the Federa- 
tion will be brought into existence by a Proclamation by His 
Majesty. But no such Proclamation will be made 
unless (i) an AddreRS in that behalf has been presented £? B ta,ngS- 
to him by each House of Parliament ; and (ii) Rulers of ™ e a"‘f, tion 
States representing not less than half the aggregate 
population of the States and entitled to not less than half the 
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seats allotted to the States in the Federal Upper Chamber have 
signified their desire to enter the Federation. The Viceroy 
announced on the 18th October, 1939, that the work of the 
Federal Scheme had been suspended and that the British 
Government would at the end of the war, be prepared to regard 
the scheme of the Act of 1935 as open to modification in the 
light of Indian views. 

The British Indian Provinces are not given any choice in the 
matter of entering the Federation, whereas the Indian States may 
or may not enter it according to their sweet will. The 
treatment basis of the Federation will be in one case compulsion 

States and ^ ie an °i»her f ree will. The method of allotment of 

seats in the Federal Legislature is unfair to the 
Provinces. Of a maximum number of *260 seats allocated to the 
Council of States, 104 seats have been given to the States. In 
the Federal Assembly the States are to have 125 seats out of a 
total number of 375 seats. The population of the Indian States is 
not more than one-fourth of the total population of India, but 
they are given two-fifths and one-third shares in the Upper and 
Lower Houses respectively of the Federal Legislature. The 
Federal Legislature will be a hybrid production. In the case of 
the British Indian Provinces the seats will be filled up by election 
on a democratic basis, but in the case of the States the represen- 
tatives will he nominees of the Rulers. The principle of nomina- 
tion by the Princes will in practice create a powerful Government 
bloc in both the Houses of the Federal Legislature. The 
Montague-Chelmstord Report condemned in strong terms the 
existence of such a nominated Government bloc in the Morley- 
Minto Constitution. It is apprehended by the Nationalists that 
such a bloc would be in >» position to prevent all progressive 
measures. In the matter of Federal finance too, some injustice 
is going to be perpetrated on the Provinces. The States will* he 
exempted from the payment of Income-tax, and also possibly the 
Corporation Tax, Succession Duty, Salt Tax, Taxes on the capital 
value of the assets, and Terminal Taxes. It is difficult to resist 
the temptation of quoting in extenso the brilliant summing up of 
the defects of the Federation from Prof. A. B. Keith’s ‘Constitu- 
tional History of India.’ Prof. Keith observes : “For the federal 
scheme it is difficult to feel any satisfaction. The units of which 
it is composed are too disparate to be joined suitably together, and 
it is too obvious that on the British side the scheme is favoured 
in order to provide an element of pure conservatism in order to 
combat any dangerous elements of democracy contributed by 
British India. On the side of the rulers it is patent that their 
essential preoccupation is with the effort to secure immunity from 
pressure in regard to the improvement of the internal administra- 
tion of their states It is difficult to deny the justice of the 
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contention in India that federation was largely evoked by the 
desire to evade the issue of extending responsible Government to 
the ’Central Government of British India. Moreover, the with- 
holding of defence and external affairs from federal control, 
inevitable as the course is, renders the alleged concession of 
responsibility all but meaningless. Further, it is impossible to 
ignore the fact that, if the state representatives intervene in dis- 
cussions of issues in which the Provinces are alone concerned, 
their action will be justly represented by the representatives of 
British India, while, if they do not, there may arise the spectacle 
of a Government which when the States intervene has a majority, 
only to fall into a minority when they abstain. Whether a Fede- 
ration built on incoherent lines can operate successfully is wholly 
conjectural ; if it does, it will probably be due to the virtual 
disappearance of responsibility and the assertion of the controlling 
power of the Governor-General backed by the conservative 
elements of the States and of British India. 

The Chamber of Princes consulted Mr. J. H. Morgan, K.C., on 
the implications of the Federation and the latter pointed out the 
following dangers to the Princes in the case they G f 
enter the Federation ; (a) The States, once they objection °of 
federate, have no right to walk out of the Federal Prmces 
Union. Secession can only be sanctioned by the British Parlia- 
ment, which will not readily agree to take such a step, (b) The 
coercive power of the Federal Government in securing federal 
legislation to compel Indian States to carry out any executive 
obligations imposed on them is unlimited. The allegiance of the 
subjects of a Prince will be divided between the Euler and the 
Federation. So the sovereignty of the State will be considerably 
impaired, (c) The Princes further apprehend that the sovereignty 
of States may be further impaired even in spheres which are not 
pafted with, as the Viceroy may be influenced by the opinion of 
the federal legislature and federal executive where British India 
predominates, (d) The nominees of the Indian Eulers to the 
Federal legislature will hold their seats for a fixed term and, 
therefore, the Princes will not be able to recall them if they 
prove unmindful of the interests of the State. Moreover, the 
federating states shall have to assume obligations on such items 
of federating as Debt, Defence, or Pensions. The Princes feel 
that their interests in customs, defence, economic and other 
rights may not be adequately secured. The States are invited to 
surrender Customs Duties, Duty on salt, Excise, Corporation 
Tax (after ten years of the establishment of the Federation), and 
Surcharge on Taxes on Income. Subventions have been given to 
deficit Provinces, but no financial help has been accorded to 
any state, though many of them have to maintain troops. The 
ruler of a State, is not liable to federal taxation in respect of lands 


7ft 
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or buildings in British India or income arising in British India, 
though this immunity does not extend to profits earned by a 
State in carrying on trade or business in British India, not to 
the Buler’s personal income. 

The Congress objects to the federation of provinces with the 
autocratically governed Indian States. It demands that the 
establishment of representative and responsible govern- 
or {hT" 9 ment should be the condition precedent for the setting 
Congress U p 0 £ a federal union Legislative Assemblies in the 
Provinces with Congress majority passed the following resolution : 
“The Government of India Act 1935 in no w 7 ay represents the 
will of the nation and is wholly unsatisfactory as it has been 
designed to perpetuate the subjection of the people of India and 
that this be repealed and replaced by a constitution for a free 
India framed by the constituent assembly elected on the basis of 
adult franchise which may allow the Indian people full scope for 
development according to their needs and desires.” The Congress 
objected to Section (5, Sub-Section 5 of the Act which provides 
that the structure of the constitution in respect of Federation can 
not be altered without the consent of the Rulers. This provision 
makes the constitutional progress of India dependent on the good 
will of the Rulers. The Governor-General is instructed to secure 
representation of the federated states in his Council of Ministers. 
Thus the nominees of the Princes will have equal power with the 
representatives of the people of British India. The Governor- 
General in his discretion is charged with proper enforcement of 
the federal Government in the federated States. The Federal 
Ministers, therefore, will bo unable to make their voice effective 
in such matters. 

The Liberal Party in their Conference in January 1939 
demanded that (a) the subjects of the States should have the 
Attitude of ri b rllt selecting their representatives.; (b) that 
party beral Members of the Federal Assembly should be directly 
elected by the people of the Provinces ; (c) that the 
constitution should be made elastic so as to make it possible for 
India to attain Dominion Status within a reasonable period. 

Many Muslim leaders in British India have condemned the 
Federal scheme on the ground that in the proposed Federal 
Legislature the Muslim members will be in a hopeless 
Miied^y” 8 minority. The most important Muslim States are 
League 81101 Hyderabad, Bhopal, Bhawalpur, Khairpur, Junagadh 
and Rampur and these will have in all 12 seats in the 
Council of States, and 21 seats in the Legislative Assembly. In 
the British Indian part of the Federal Legislature, Hindus who 
form more than 70 per cent of population are given only 42 
per cent of the seats in the Assembly ; the Muslim leaders fear 
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that the advantage they have secured in British Indian part of 
the Legislature, will be nullified to a great extent in the Federal 
Legislature as a whole, because the Hindus are in a majority in 
the* Indian States also. The Moslem League in its Madras 
Session, April 1941, set itself definitely against the All-India 
Federation. “We do not want,” said Mr. Jinnah in his presidential 
address, “under any circumstances a constitution of an All-India 
character with one Government at the Centre. We will never 
agree to that.” This shows that the Moslem League has no 
interest in a United India or an Indian nation made up of many 
elements. Mr. Jinnah would not agree to any talk of settlement 
with the Congress, until and unless the latter agrees to the 
Pakistan Scheme. He cites the example of Ireland in this con- 
nection. “The constitution of North and South Ireland was 
finally agreed upon after the principles and the basis of division 
was settled.” This attitude makes it very difficult to promote the 
cause of Indian Nationalism and to bring about the contemplated 
federation. 

Success of a Federation depends on the faith, good-will and 
willingness to co-operation of the federated units. In the case 
of the proposed Federation in India we find much 
ill-will, jealousy and animosity between the Provinces c tfVhc de 
on the one hand and the States on the other. Inspite MTwbha 
of these defects the Hindu Mahasabha resolved in 1937 
Conference that “the Hindus should utilise whatever powers are 
provided under the Act in the interests of evolution of Hindus- 
ihan as a united nation and urge the Government to expedite the 
introduction of Federation.” 

IX. Federal Railway Authority 

India’s Railway system extends over more than 10,000 _ milcs. 
r ^he Railways have contributed to general revenues a huge sum 
amounting to 42 crorcs of rupees between 1924-25 and Fcdcral » 
1931-32. Owing to the depression, extravagant manage- RaHwayi . 
ment and competition of motor buses, the railways 
failed to contribute their share for some years. Hence it was 
necessary to take steps for efficient control and management of 
railways. Direct governmental control has its dangers, in as much 
as it may give rise to extravagance, redtapism and corruption. 
The Government of India Act, therefore, provides for a statutory 
Railway Authority. 

•With the advent of the Federal Government the executive 
authority of the Federation in respect of the regulation, construc- 
tion, management, and operation of railways will be 
exercised by a Federal Railway Authority, consisting of ° 

seven persons. No less than three-sevenths of the Authority 
members of this Authority will be appointed by the 
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Governor-General at his discretion , the remaining members will 
be appointed by the Governor-General with the advice of his 
Ministers. 

The Government of India Act enjoins that the Authority shall 
act on business principles, due regard being paid by them to the 
interests of agriculture, industry, commerce, and the 
|the n Federai f general public. They shall be guided in the discharge 
[Bo« 1 rd ay their duties by such instructions on questions of 
policy as may be given to them by the Federal Govern- 
ment. If, however, any dispute should arise between the Federal 
Government and the Federal Railway Authority as to whether a 
question is or is not a question of policy, the decision of the 
Governor-General in his discretion shall be final. 

No person shall be qualified to be appointed a member of the 
Federal Railway Authority (a) unless he has had experience in 


Composi- commerce, industry, agriculture, finance, or administra- 
Fcder°a f i the ^ on » Gt ‘ (W if he is or within the 12 months last pre- 
Raiiway ceding has been ( 1 ) a member of the Federal or any 

Authority Provincial Legislature ; (li) in the service of the Crown 
in India ; or (in) a railway officer in India. As the head of the 
executive staff of the authority there shall be a Chief Commis- 
sioner of Railways, being a person with experience in railway 
administration, who shall be appointed by the Governor-General 
exercising his individual judgment after consultation with the 
authority. The Chief Railway Commissioner shall be assisted in 
the performance of his duties by a Financial Commissioner and 
by such additional Commissioners as the Authority, on the recom- 
mendation of the Chief Riilway Commissioner, may appoint. 
Though not members of the Authority the Chief Railway Com- 
missioner and Financial Commissioner will have the right to 
attend all the meetings of the Authority. 

A Railway Tribunal, presided over by a Judge of the Federal 
Court, and consisting of two other persons appointed by tb>e 
Governor-General, will prohibit unfair and uneconomic 
casc l r ay competition and try cases regarding rates, discri- 
mination, etc. Provision is made for a railway fund 
to which receipts are to be paid, and from which ex [lenses are to 
be met ; any surplus which accrues will bo shared with the 
government on the exsisting basis (the Railway convention), or 
according to a scheme to be prepared. 


X. The Federal Court 

A Fed eral Court, being an ^essential element in a Federal 
Con stitution^ e d i n ImlTaT It consists of a duel 
|iudgc» of Justice and two Judges, who will hold office until the 
cowrt* 1 a £ e sixfc y- five > subject to removal by the king by sign- 

x manual warrant in case of infirmity or misbehaviour if 
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the Judicial Committee of the Privy Council so recommends. 
The Judges will hold office during good behaviour, and not, as is 
at present the case with Judges of the High Courts, at pleasure. 
The Judges will be appointed by the Crown. Among those 
eligible for judgeship of the Federal Court are persons who have 
been for at least five years High Court Judges/ 

The Governor-General has been empowered with the “dis- 
cretion” to refer to the Federal Court for considera- 
tion “a question of law which is of such a nature SferredtS 
and of such public importance that it is expedient cJ u ^ deiaI 
to obtain the opinion of the Court upon it.” 

The Federal Court has an Original as well as an Ap pellate 
Jurisdiction. It has an original jurisdiction in (i) any matter 
involving the interpretation of the Constitution Act 
or the determination of any rights or obligations JiTr he Court 
arising thereunder, where the parties to the dispute 
are (a) the Federation and either a Province or a State, or 
(b) two Provinces or two States, or a Province and a State ; 
(ii) any matter involving the interpretation of, or arising under, 
any agreement entered into after the commencement of the 
Constitution Act between the Federation and a Federal Unit 
or between Federal Units, unless the agreement otherwise 
provides. In such cases it can only give a declaratory 
judgment. 

The Federal Court can near an appeal, on certificate by any 
High Court that any matter involving the interpretation of the 
Act or an Order-in-Council under it is involved, A llate 
causes from such courts ; no direct appeal then lies Jurisdiction 
to the Privy Council. Appeal also lies to the Federal Federal 
Court from the High Court of a Federated State, if Court 
it alleged that a question of law regarding the interpretation 
of the Act or an Order-in-Council under the Act has been wrongly 
decided ; the procedure is by way of case stated either on the 
initiative of the High Court or the Federal Court. Provision 
may also be made by Federal Act to extend the Appellate 
Jurisdiction in civil cases from Provincial High Courts. 

The appeal to the Privy Council is preserved. From any 
decision of the Federal Court appeal to the Judicial Appea , to 
Committee of the Privy Council may be made by the ^* ePri vy 
leave of that body or of the Court itself. 


* The Chief Justice of tho Federal Court is Sir W. P. Spoils, K.C., (salary 
U*». 7,000 p. m,), and tho two other Judges arc Sir Zufrulla Khan and Sir 
Srinivasa Varadaehariar both drawing Rs. 5.000 p. m. Sir B, L. Mitter has been 
ft Ppoinfced Advocate-General of India. 
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^Amendments to the Government of India Act, 1935 

The second reading of the Government of India and Burma 
Miscellaneous Amendment Bill was passed in the House of Lords 
on the 7th December, 1939. Lord Zetland observed in moving 
the second reading of the Bill : It was proposed to place beyond 
doubt a distinction, which was always intended and should be 
drawn, between taxes on income on the one hand and taxes on 
professions, trades, callings, and employments on the other. 
Taxes on income, other than agricultural incomes, were the 
Federal source of revenue, whereas taxes on professions, trades, 
callings and employments were the provincial source of revenue. 
It was never intended that taxes under these provincial heads 
should be imposed as to constitute income tax and to tresspass 
upon the central held of revenue. The main purpose in view, 
when these headings were included in the Provincial list, was to 
keep alive the right which the Provincial Governments exercised, 
after empowering local authorities, such as municipalities and 
district boards, to levy rates for local purposes which were 
commonly described as taxes. It was of course characteristic of 
these taxes that their incidence upon an individual tax-payer 
was a very small one. Experience lias shown, however, that it is 
impossible to levy taxes under these heads which in fact was 
nothing less than income tax in disguise, for some time ago the 
legislature of the United Provinces enacted a taxing Bill under 
heading ‘Employments Tax’, which was in fact nothing more 
than income tax. It would be imposed upon income concerned 
of all those who derived their income from employments, 
as a substantial graduated tax, which in respect of a 
large part of incomes concerned would have amounted as 
much as 10%. It was quite clear that this would have 
constituted a serious invasion on one of the most important 
sources of revenue assigned to the Federal Government, and it 
was equally clear that if it were to be permitted on a large scale 
it would have the effect of seriously upsetting the balance 
between the Federal and Provincial fields of taxation. The effect 
of clause 2 would therefore be, by limiting the amount which 
might be levied upon any individual, in any one year under 
heading ‘tax upon trades, professions, callings or employment’ to a 
specified sum — which in the Bill was placed at Its. 50 to restrict 
the tax to the character which it originally possessed and from 
where it was never intended that it should depart. While clause 2 
of the Bill thus protected the central sources of revenue against 
invasion by the provinces, the clause performed a similar service 
for the provinces against the centre, for it secured to the 
Provincial Governments, taxes in motor vehicles, and also on the 
sale of consumption on the electricity, which there was a danger 
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of the Central Government regarding as excise and therefore 
claiming it as a sort of general revenue. 

The Bill reintroduced in the House of Lords was for the 
insertion of the following new clause : — 

142a. (1) — Notwithstanding anything in section 100 of this 

Act, no provincial law relating to taxes for the benefit of a pro- 
vince or of a municipality, district board, local board or other 
local authority therein in respect of professions, trades, callings 
or employments shall be invalid on the ground that it relates to 
a tax on income. (2) The total amount payable in respect of 
any one person to the province or to any one municipality, 
district board, local board, or other local authority in the province 
by way of taxes on professions, trades, callings and employments 
shall not, after the 31st day of March, 1939 exceed Us. 50 per 
annum : Provided that if in the financial year ending with that 
date there was in force m the case of any province or any such 
municipality, board or authority a tax on possessions, trades, call- 
ings or employments the rate, or the maximum rate, of which 
exceeds Rs. 50 per annum, the proceeding provisions of this sub- 
section shall, unless for the time being provision to the contrary 
is made by a law of the Federal Legislature, have effect in rela- 
tion to that province, municipality, board or authority as if for 
the reference to fifty rupees per annum, there was substituted a 
reference to that rate or maximum rate, or such lower rate, if 
any (being a rate greater than Es. 50 per annum) as may for the 
time being be fixed by a law of the Federal Legislature and any 
law of the Federal Legislature may for any of the purpo-es of 
this proviso be made either generally or in relation to any 
specified provinces, municipalities, boards or authorities. (3) The 
fact that the provincial legislature has power to make laws as 
aforesaid with respect to taxes or professions, trades, callings and 
employments shall not be construed as limiting, in relation to 
professions, trades, callings and employments, the generality 
of the entry in the Federal Legislative List relating to taxes 
on income. 

The Bill also provides for the insertion in the Federal Legis- 
lative List of the following : — “54a. The matters specified in the 
proviso to sub-section (2) of section 142a of this Act as matters 
with respect to which provision may be made by laws of the 
Federal Legislature.” For paragraph 46 of the Provincial Legis- 
lative-List, there shall be substituted the following : — “46. Taxes 
on professions, trades, callings and employments subject, however, 
to the provisions of section 142a of this Act.” The existing 
entry reads as follows : “46. Taxes on professions, trades, 
callings and employments.” 

In June, 1940, the Parliament passed another Amendment, 
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according to which the Governor-General is empowered to take 
Amend- final decision in all matters, which under the Act 
1940*1942 rec l l ^ re ^ ie sanction of the Secretary of State for India, 
in case a state of emergency is declared. By another 
amendment in 1941 elections to provincial Assemblies have 
been postponed for such period as might be considered 
necessary up to twelve months after the end of the war. But 
the discretionary power of the Governor to dissolve legislatures 
at any time remains intact. By an Amendment of 1942 the 
Proclamation of assumption of all powers by the Governor on 
the break-down of the constitution (section 98) may continue in 
force, not for three years only but till the expiration of twelve 
months after the end of the war, unless revoked earlier. 

In 1940 an amendment of the Government of India Act 1985 
has been passed repealing the statutory provision requiring that 
three of the members of the Viceroy’s Executive Council should 
be persons with ten years in the service of the Crown in India 
and one of them a lawyer. It has also extended temporarily the 
Central Government’s power to maintain certain economic con- 
trols in the provinces. 

XII. The Cabinet Mission Plan 

1. On March 15th last just before the despatch of the Cabinet 
Delegation to India Mr. Attlee, the British Prune Minister, used 
these words : — 

“My colleagues are going to India with the intention of using 
their utmost endeavours to help her attain her freedom 
as steadily and fully as possible. What form of 
Government is to replace the present regime is for 
India to decide ; but our desire is to help her to get 
up forthwith the machinery for making that decision.” 

“I hope that India and her people may elect to remain within 
the British Commonwealth. I am certain that they 
will find great advantages in doing so.” 

“But if she does so elect, it must be her own free will. The 
British Commonwealth and Empire is not bound 
together by chains of external compulsion. It is a 
free association of the free peoples. If, on other hand, 
she elects for independence, in our view,*she has a 
right to do so. It will be for us to help to make the 
transition as smooth and easy as possible.” 

2. Charged in these historic words we — the Cabinet Ministers 
and the Viceroy — have done our utmost to assist the two main 
political parties to reach agreement upon the fundamental issue 
of the unity or division of India. 



THE CABINET MISSION PLAN 


625 


After prolonged discussion in New Delhi we succeeded in bring- 
ing the Congress and the Muslim League together in Conference 
at Simla. There was a full exchange of views and both parties 
were prepared to make considerable concession in order to try 
and reach a settlement but it ultimately proved impossible to 
close the remainder of the gap between the parties and so no 
argument could be concluded. Since no agreement has been 
reached we feel that it is our duty to put forward what, we consi- 
der, are the best arrangements possible to ensure a speedy setting 
up of the New Constitution. This statement is made with the 
full approval of H. M. G. in the U. K. 

3\ We have, accordingly, decided that immediate arrangements 
should be made whereby Indians may decide the future consti- 
tution of India and an Interim Government may be set 
n»dia y ° f up once to carry on the administration of British 
India until such time as a New Constitution can 
be brought into being. 

We have endeavoured to be just to the smaller as well as to 
the larger sections of people ; and to recommend a solution 
which will lead to a practicable way of governing the India of 
the future, and will give a sound basis for defence and a good 
opportunity for progress in the social, political and economic 
field. 

4. It is not intended in the statement to review the volu- 
minous evidence that has been submitted to the Mission ; but 
it is right that we should state that it has shown an almost 
universal desire, outside the supporters of the Muslim League, 
for the unity of India. 

5. This consideration did not, however, deter us from examin- 
ing closely and impartially the possibility of a partition of 
Iniia ; since we are greatly impressed by the very genuine and 
acute anxiety of the Muslims lest they should find themselves 
subjected to a perpetual Hindu majority rule. 

This feeling has become so strong and widespread amongst 
the Muslims that it cannot be alleyed by mere paper safeguards. 
If there is to be internal peace in India it must be secured by 
measures which will assure to the Muslims a control in all 
matters vital to their culture, religion, and economic or other 
interests. 

We, therefore, examined in the first instance the question of 
a separate and fully independent sovereign State of Pakistan 

. as claimed by the Muslim League. Such a Pakistan 

4 utan would comprise two areas ; one in the north-west 
consisting of the Provinces of the Punjab, Sindh, North-West 
Frontier and British Baluchistan ; the other in the north-east 
consisting pf the Provinces of Bengal and Assam. The League 


■70 
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were prepared to consider adjustment cf boundaries at a later 
stage, but insisted that the principle of Pakistan should first be 
acknowledged. The argument for a separate state of Pakistan 
was based, first, upon the right of the Muslim majority to de- 
cide their method of Government according to their wishes, and 
secondly, upon the necessity to include substantial areas in 
which Muslims are in minority, in order to make Pakistan 
administratively and economically workable. 

The size of non-Muslim minorities in a Pakistan comprising 
the whole of the six provinces enumerated above would be 
very considerable as the following figures (latest census of 1941) 
show : — 


North-Western Area : — 


Non-Muslim 

minorities 

Punjab : — 

N -W. F. Prov. - 
Sind : - 
Dr. Raluchistan . — 

Ain si im 

16 217,242 
2,788,797 
8,208,325 
438,930 

Non-Muslim 

12,201,577 

219,270 

1,320,083 

02,701 


Total 

22,053,294 
(02 07°, ) 

13,810,231 
(37 9 3 V,») 

North-Eastern Area : 




RonRal : — 
Assam . — 

Muslim 

38,005,434 

3,442.479 

Non- mils Urn 
27,301,091 
0,702,254 


Total 

30,447,913 

(51*09%) 

34,003,345 

(48*31%) 


The Muslim minorities in the remainder of British India num- 
ber some 20 million, dispersed amongst total population of 1HH 
million. These figures show that the setting up of a separate 
sovereign State of Pakistan on the lines claimed by the Muslim 
League, would not solve the communal minority problem, nor 
can we see any justification for including within a sovereign 
Pakistan those districts of the Punjab and of Bengal and Assam 
in which the population is predominantly non-Muslim. Every 
argument that can be used in favour of Pakistan, can equally, in 
our view, be used in favour of the exclusion of non-Muslim 
areas from Pakistan. This point would particularly affect the 
position of the Sikhs. 

7. We, therefore, consider whether a smaller sovereign 
Pakistan confined to the Muslim majority areas alone might 
be a possible basis of compromise Such a Pakistan 
Punjab*"** is regarded by the Muslim League as quite impractica- 
ble because it would entail the exclusion from Pakistan 
of, (a) the whole of Ambala and Jullundnr divisions in the 
Punjab ; (b) the whole of Assam except the district of Sylhet ; 
and (c) a large part of Western Bengal, including Calcutta, 
in vftlieh city the Muslims form 23’0 % of the population. We 
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ourselves are also convinced that any solution which involves 
a radical partition of the Punjab and Bengal, as this would do, 
would be contrary to the wishes and interests of a very large pro- 
portion of the inhabitants of these Provinces. Bengal and the 
Punjab each has its own common language and a long history 
and tradition. Moreover, any division of the Punjab would of 
necessity divide the Sikhs leaving substantial bodies of Sikhs on 
both sides of the boundary. We have, therefore, been forced to 
the conclusion that neither a larger nor a smaller sovereign 
State of Pakistan would provide an acceptable solution for 
the communal problem. 

8. Apart from the great force of the foregoing arguments 
there are weighty administrative, economic and military consi- 
derations. The whole of the transportation and Postal Poi - nts 
and Telegraph systems of India have been established against 

on the basis of a United India. To disintegrate them Pak,stan 
would gravely injure both parts of India. The case for United 
defence is even stronger. The Indian armed forces have been 
built up as a whole for the defence of India as a whole and 
to break them in two would inllict a deadly blow on the long 
traditions and high degree of efficiency of the Indian Army and 
would entail the gravest dangers. The Indian Navy and the 
Indian An* Force would become much less effective. The two 
sections of the suggested Pakistan contain the two most 
vulnerable frontiers in India and fot a successful defence in 
depth the area of Pakistan would be insufficient. 

9. A further consideration of importance is the greater 
difficulty which the Indian States would find in associating 
themselves with a divided British India 

10. Finally there is die geographical fact that the two halves 
of the proposed Pakistan State are sep trated by some 700 miles 
anti the communications between them both in War and Peace 
would be dependent on the goodwill of Hindustan. 

IJ . We arc, therefore, unable to advise the British Government 
that the power which at present resides in British hands should 
be handed over to two entirely separate sovereign States. 

12. This decision does not, however, blind us to a very real 
Muslim apprehensions that their culture and political and social 
life might become submerged in a purely Unitary India, 
in which the Hindus with their greatly superior numbers v™* tess 
must, be a dominating element. To meet this the Con- 
gress have put forward a scheme under which provinces would 
have full autonomy subject only to be a minimum of Central 
objects, such as Foreign Affairs, Defence and Communications. 
Under this scheme, provinces, if they wished to take part in 
economic and administrative planning on a large scale, could 
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cede to the Centre optional subjects in addition to the compulsory 
ones mentioned above. 

13. Such a scheme would, in our view, present considerable 
constitutional disadvantages and anomalies. It would be very 
difficult to work a Central Executive and Legislature in which 
some Ministers, who dealt with compulsory subjects were 
responsible to the whole of India, while other ministers, who 
dealt with optional subjects, would be responsible only to those 
provinces which had elected to act together in respect of such 
subjects. This difficulty would be accentuated in the Central 
Legislature, where it would be necessary to exclude certain 
members from speaking and voting when subjects with which 
their provinces were not concerned were under discussion. 
Apart from the difficulty of working such a scheme we do not 
consider that it would be fair to deny to other provinces, which 
did not desire to take the optional subjects at the Centre, the 
right to form themselves into a group for a similar purpose. 
This would indeed be no more than the exercise of their 
autonomous powers in a particular way. 

14. Before putting forward our recommendation we turn to 
deal with the relationship of the Indian States to British India. 

It is quite clear that with the attainment of independ- 
statei 1 ence by British India, whether inside or outside the 

British Commonwealth, the relationship which has 
hitherto existed between the rulers of the States and the British 
Crown will no longer be possible. Paramountcy can neither be 
retained by the British Crown nor transferred to the new Govern- 
ment. This fact has been fully recognised by those whom we in- 
terviewed from the States. They have at the same time assured 
us that the States are ready and willing to co-operate in the new 
development of India. The precise form which their co-operation 
will take must be a matter for negotiations during the building ^ip 
of the new constitutional structure, and it by no means follows 
that it will be identical for all the States. We have not, 
therefore, dealt with the States in the same detail as the 
Provinces of British India in the paragraphs which follow. 

15. We now indicate the nature of a solution which in our 
view would be just to the essential claims of all parties, and. 
would at the same time be most likely to bring about a stable 
and practicable form of Constitution for All-India. We 
recommend that the Constitution should take the following 
basic form : — 


(i) There should be a Union of India, embracing both British 
India and the States, which should deal with the following sub- 
jects : — Foreign Affairs, Defence and Communications ; 
Solution an< l should have the powers necessary to raise the 
finances required for the above subjects. 
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(ii) The Union should have an Executive, and a Legislature 
constituted from the British Indian and States representatives. 
Any question raising a major communal issue in the Legislature 
should require for its decesion a majority of the representatives 
present and voting of each of the two major communities as 
well as a majority of all the members present and voting. 

(iii) All subjects other than the Union subjects and all 
residuary powers should vest in the Provinces. 

(iv) The States will retain all subjects and powers other 
than those ceded to the Union. 

(v) Provinces should be free to form Groups with Executives 
and Legislatures, and each Group could determine the Provincial 
subjects to be taken in common. 

(vi) The Constitutions of the Union and of the Groups should 
contain a provision whereby any Province could, by a majority 
vote of its Legislative Assembly, call for a reconsideration of 
the terms of the constitution after an initial period of ten years 
and at ten yearly intervals thereafter. 

1(5. It is not our object to lay out the details of a constitu- 
tion on the above lines, but to set in motion the machinery 
whereby a constitution can be settled by Indians for Indians. 
It has been necessary, however, for us to make this recomend- 
ation as to the broad basis of the future constitution, because it 
became clear to us in the course of our negotiations that not 
until that had been done was there any hope of getting the two 
major communities to join in the setting up of the constitution- 
making machinery. 

17. We now indicate the constitution-making machinery 
which we propose should be brought into forthwith in order to 
enable a new constitution to lie worked out. 

18. In forming any assembly to decide a new constitutional 
rttr$icture the first problem is to obtain as broad-based and 
accurate a representation of the whole population as is possible. 
The most satisfactory method obviously would be by election 
based on adult franchise ; but any attempt to introduce such a 
step now w r ould lead to a wholly unacceptable delay in the 
formulation of the new Constitution. The only practicable 
alternative is to utilise the recently elected Provincial Legislative 
Assemblies as the electing bodies. There are, however, two factors 
in their composition which make these difficult. First, the nume- 
rical strengths of the Provincial Legislative Assemblies do not 
bear 'the same proportion to the total population in each Province. 
Thus, Assam with a population of JO millions has a Legislative 
Assembly of 108 members while Bengal with a population 
t) times as large has an assembly of only 250. Secondly, owing to 
the weightage given to minorities by the Communal Award, 
the strengths of the several communities in each Provincial 
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Legislative Assembly arc not in proportion to their numbers in 
Province. Thus, the number of seats reserved for the Muslims 
in the Bengal Legislative Assembly is only 48% of the tptal, 
although they form 55% of the Provincial population. After a 
most careful consideration of the various methods by which 
these inequalities might be corrected, we have come to the 
conclusion that the fairest and most practicable plan would be — 

(a) to allot to each Province a total number of seats propor- 
tional to its population, roughly in the ratio of 1 to a million, 
as the nearest substitute for representation by adult suffrage. 

(b) to divide this provincial allocation of seats between the 
main communities in each Province in proportion to their 
population. 

(e) to provide that the representatives alloted to each commu- 
nity in a province shall be elected by the members of that 
community in its Legislative Assembly. 

We think that for these purposes it is sufficient to recognise 
only three mam communities in India — General, Muslim and 
Sikh, the “General” community including all persons who are 
not Muslims or Sikhs. 

As the smaller minorities would, upon the population basis, 
have little or no representation since they would lose the 
weightage which assures them seats in the Provincial Legisla- 
tures, we have made the arrangements set out \n paragraph ‘20 
below to give them a full representation upon all matters of 
special interest to the minorities. 

19. (i) We, therefore, propose that there shall be elected bv 

each Provincial Legislative Assembly the following numbers of 
representatives, each pari of the Legislature (General, Muslim 
or Sikh) electing its own representatives by the method of 
proportional representation with the single transferable vote : — 

TABLE OF REPRESENTATION ♦ 

Section A 


Province 

General 


Muslim 

Total 

Madras 

45 


4 


49 

Bombay 

19 


2 


21 

U. P. 

47 


H 


55 

Bihar 

31 


5 


36 

Orissa 

9 


0 


9 

C. P. 

10 


1 


17 


167 


20 


187 


Section B 




Province 

General 

Muslim 


Sikh 

Total 

N.-W. F. P. 

0 

3 


0 

3 

Punjab 

8 

16 


4 

28 

Bind 

1 

3 


0 

4 



22 



35 
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Section G 


Province 

General 

Muslim 

Total 

Bengal 

27 

33 

GO 

Assam 

7 

3 

10 


34 

30 

70 


Total for Br India 292 

Maximum for Indian States 93 


385 

Note : — In order to represent the Chief Commissioner’s 
Provinces there will be added to Section A the Member re- 
presenting Delhi in the Central Legislative Assembly, the 
Member representing Ajmer, Marwara in the Central Legislative 
Assembly, and a representative to be elected by the Coorg 
Legislative Council. To Section B will be added a representative 
of British Baluchistan. 

(ii) It is the intention that the States should be give# in the 
final Constitutional Assembly appropriate representation which 
would not, on the basis of calculation adapted for British India, 
exceed 93, but the method of selection will have to be determined 
by consultation. The States would in the preliminary stage be 
represented by a Negotiating Committee. 

(iii) The representatives thus chosen shall meet at immediate 

New Delhi as soon as possible. Meeting 

(iv) A preliminary meeting will be held at which the general 
order of Business will be decided, a chairman and other officers 
elected and an Advisory Committee (see paragraph 20 below) 
on the rights of citizens, minorities and tribal and excluded areas 
set up. Thereafter the Provincial representatives will be divided 

-rip into three sections shown under A, B and 0 in the table of 
Representation in the sub-para (i) of this paragraph. 

(v) These sections shall proceed to settle the Provincial 
Constitutions for the Provinces included in each section, and 
shall also decide whether any group Constitution shall be set up 
for those provinces and if so with what Provincial subjects the 
Croup should deal. Provinces shall have the power to opt out 
of the Groups in accordance with the provisions of sub-clause 
(viii) below. 

(vi) The representatives of the Sections and the Indian 
States shall re-assemble for the purpose of settling the Indian Con- 
stitution . 

(vii) In the Union Constituent Assembly resolutions varying 
the provisions of paragraph 15 above or raising any major com- 
munal issue shall require a majority of the representa- 
tives present and voting of each of the two major u°„ e T,1unBl 
communities. 
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The Chairman of the Assembly shall decide which (if any) of the 
resolutions raise major Communal issue and shall, if so requested 
by a majority of the representatives of either of the major Com- 
munities, consult the Federal Court before giving his decision. 

(viii) As soon as the new Constitutional arrangements have 
come into operation, it shall be open to any Province to elect to 
come out of any Group in which it has been placed. Such a 
decision shall bo taken by the new Legislature of the Province 
after the first general election under the new Constitution. 

20. The Advisory Committee on the rights of citizens, minori- 
ties and tribal and excluded areas should contain full representa- 
tion of the interests affected, and their function will be to report 

to the Union Constituent Assembly upon the list of 
tai^uthts!" -Fundamental "Rights the clause for the protection of the 
minorities, and a scheme for the administration of 
the tribal and excluded areas, and to advise whether these rights 
should be incorporated in the Provincial, Group, or Union 
Constitution. 

21. His Excellency the Viceroy will forthwith request the 
Provincial Legislatures to proceed with the election of their 
representatives and the States to set up a Negotiating Committee. 
It is hoped that the process of Constitution-making can proceed 
as rapidly as the complexities of the task permit so that the 
Interim period may be as short as possible. 

22. It will be necessary to negotiate a Treaty between the 
Union Constituent Assembly and the United Kingdom to provide 
for certain matters arising out of the transfer of power. 

23. While the Constitution-making proceeds, the administra- 
tion of India has to be carried on. We attatch the greatest 
importance, therefore, to the setting up at once of an Interim 
Government having the support of the major political parties. 
It is essential during the Interim period that there should be the 
maximum of co-operation in carrying through the difficult tasks 
that face the Government of India. 

Besides the heavy task of day-to-day administration, there is 
the grave danger of famine to lie countered ; there are decisions 
to be taken in many matters of Post-war development which will 
have a far-reaching effect on India’s future ; and there are impor- 
tant international conferences in which India has to be represent- 
ed. For all these purposes a Government having popular support 
is necessary. 

The Viceroy has already started discussions to this end, and 
hopes soon to form an Interim Government in which all the port- 
folios, including that of War Member, will be held by Indian 
leaders having the full confidence of the people. 
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The British Government, recognising the significance of the 
changes in the Government of India will give the fullest measure 
of co-operation to the Government so formed in the accomplish- 
ment of its tasks of administration and in bringing about as 
rapid and smooth a transition as possible. 

24. To the leaders and people of India who now have the 
opportunity of complete independence we would finally say this : 
We and our Government and countrymen hoped that it would be 
possible for the Indian people themselves to agree upon the 
method of framing the new constitution under which they will 
live. Despite the labours we have shared with the Indian parties 
and the exercise of much patience and goodwill by all this has 
not ’been possible. 

We, therefore, now lay before you proposals which after listen- 
ing to all sides and after much earnest thought, we trust, will 
enable you to attain your independence in the shortest tune and 
with the least danger of internal disturbance and conflict. These 
proposals may not, of course, completely satisfy all parties, but 
you will recognise with us that at this supreme moment in Indian 
history statesmanship demands mutual accomodation. 

We ask you to consider the alternative to acceptance of these 
proposals. After all the efforts which we and the Indian 
Parties have made together for agreement, we must pfo P c ie lto 
state that in our view there is small hope of peaceful 
settlement by agreement cf the Indian Parties alone. The alterna- 
tive would therefore be a grave danger of violence, chaos, and even 
civil war. The result and duration of such a disturbance cannot 
be foreseen ; but it is certain that it would be a terrible disaster 
for many millions of men, women and children. This is a possi- 
bility which must be regarded with equal abhorrence by the 
Indian people, our own countrymen, and the world as a 
whole. 

We, therefore, lay these proposals before you in the profound 
hope that they will be accepted and operated by you in the spirit 
of accommodation and goodwill in which they are offered. We 
appeal to all who have the future good of India at heart to 
extend their vision beyond their own community or interest to 
the interests of the whole four hundred millions of the Indian 
people. 

We hope that the new independent India may choose to be a 
member of the British Commonwealth. We hope in any event 
that you will remain in close and friendly association with our 
people. But these are matters for your own free choice. What- 
ever that choice may be we look forward with you to your ever 
mcreasing prosperity among the great nations of the world and to 

future even more glorious than your past. 

80 
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XIII. A Critical Examination of the Cabinet Mission Plan 

The long term plan of the Cabinet Mission that is, the proposal 
for holding the constituent Assembly has been accepted by the 
two major political parties in India. But they could not agree 
amongst themselves to the personnel of the Interim Government. 
The atmosphere is thick with communal suspicions. In such an 
atmosphere it is difficult to examine the Cabinet Mission Plan 
dispassionately from the standpoint of larger interests of the 
nation. 

The plan is unique in the history of the world for more than 
one reason. First, it is unique in the sense that no imperial 
power in the past has ever proposed such a voluntary liquidation 
Unique its em P ire - Secondly, it is unique in the sense that 

thVpian ° f no °^ ier countl 7 m the world has such a w r eak federal 
Government, as has been proposed to be set up in 
India. Then again, no federal constitution in the world does 
contain intermediate or Group Unions as are proposed to be 
established here. Fourthly, the Constitution for the Union Centre 
is to be framed not only by the representatives of British India, 
elected on communal basis by the Legislative Assemblies of the 
Provinces but also by the nominees of more or less autocratic 
princes of the Indian States. If the prevailing atmosphere of 
jealousy and suspicion continues, nothing short of a miracle can 
bring about a settled agreement on the future governance of 
India. The proposals of the Cabinet Mission are, in a sense, 
binding upon the constituent Assembly, because any resolution 
varying its recommendations will require a majority of the repre- 
sentatives present and voting of each of the two major commu- 
nities. 

From the point of view of Political Science, the gravest defect 
of the Mission Plan is that it will Balkanise the Indian Political 
arena, setting up Province against Province and States agaiflst 
Provinces, with a feeble federal government looking helplessly at 
the interminable quarrels amongst its units. The Union Centre is 
to be entrusted only with defence, foreign affairs, communications 
and the powers necessary to raise the finances required for these 
purposes. It will have no control over currency, coinage and 
legal tender, and the consequence will be the absence of a com- 
mon structure of prices. It will have no pow’er over import and 
export, customs, tarifs, insurance, banking, factories, trade- 
unions, labour disputes and electricity. It will be impossible to 
An econo up any planning for the country as a whole/ and 

micefiy 110 " in the absence of a country-wide plan the prevailing 
?**%»*- l° w standard of living cannot be raised. The distri- 
de pen delft 11 biffin 0 f the essential mineral and industrial resources 
in India is such that no provincial or zonal planning 
can achieve any success. In the absence of federal control over 
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tarif and customs each Group, Province or State may hamper free 
movement of raw materials, manufactured goods, capital and 
labpur from one part of the country to another. Each Province 
or Group will be free to have its own company, banking and 
insurance laws, and impose restrictions on firms registered out- 
side its area. There can be hardly any uniformity in labour 
legislation or rates of wages and the economic rivalry between 
one Group and another will be disastrous for the country as a 
whole. 

A weak and divided India will remain economically backward 
and the economic backwardness will keep it politically 
dependent even though she might be technically inde- to 

pendent. It will not be possible for the Union Centre 
to adopt a vigorous foreign policy or strengthen the defensive 
forces. The second world war has demonstrated that in modern 
warfare the entire resources of the country have to be mobilised. 
This can be done only when the central or federal government 
has control over industrial and agricultural production and 
distribution. 

The manifold problems before the country can be settled satis- 
factorily if there is a perfect spirit of harmony and 
concord between the communities and the Provinces in hanJiony 
India. Let us hope that the opportunity opened up by 
Providence will not be lost by our mutual bickerings. 

XIV. Place of India in the Future World Order 

India occupies a pivotal position m the link between the 
Atlantic and the Pacific and between Europe, Asia and Africa. 
She is the second largest country in the world in point of popula- 
tion and her economic resources at present are much greater than 
those of China, which has been devastated by war since 1937. 
Mature has placed her almost at the centre of the continent of 
Asia and it may well be her destiny to play a co-ordinating role in 
the clash of races, cultures and economic interests between the 
Asiatic and European nations. 

Whethci India would be able to fulfil this destiny will depend, 
in the first instance on her own political status. To play her role 
in the evolution oi' a global order effectively India must have the 
right of self-determination. She must have the power to express 
herself in her genuine personality ; she must no longer echo her 
Master’s Voice, as the so-called representatives of India had 
done in the League of Nations and the Imperial Conferences. 
“By shameful submission,” wrote Leibuitz, in the last half of the 
seventeenth century, “men’s minds will be progressively intimi- 
dated and crushed till they become at last incapable of all feeling. 
Inured to ill-treatment and habituated to bear it patiently they 
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will end by regarding it as a fatality which they can do nothing but 
endure. All will go together down the broad high road to slavery.” 
The slavery of India will be a standing menace to the peace of 
the world. If Mr. Anthony Eden says, “England shall remain a 
great world-dominating power,” and if Mr. Churchill says, “every- 
thing that England gained in China and Asia in the days of 
their weakness shall be regarded as our eternal and natural 
properties,” then nothing but absurdities, self-contradictions and 
perpetual conflicts will ensue. Russia is avowedly anti-imperia- 
list. The U. S. A. has no imperial ambitions ; she refused to 
join the League of Nations because, as the Senate said, “We can- 
not enter the League which has to guarantee the present fron- 
tiers of the different Empires.” Consistently with her policy * of 
allowing the right of self-determination to the different peoples of 
the world, she could not guarantee European imperalism in 
Africa and in Asia. There is no reason to think that she would 
give up her historic policy of championing the cause of nation- 
lism after the present war. Generalissimo Chiang-Kai-Shek 
addressing the Chinese Assembly has said : “China is the largest 
and the most ancient of Asiatic countries but it is not for us 
positively to talk of a right to a position of leadership among 
these countries. We have been fighting this war of resistance 
with a purity of motive and consistency of principle, not for any 
selfish propose but for the salvation of the world, through first 
saving ourselves.* Towards Asia and towards the whole w 7 orld 
we wish only to do our duty to the exclusion for any lust for 
power or other desire incompatible with the moral victory of love 
and benevolence that are characteristics of the Chinese national 
spirit.” The one solid foundation of world peace is the freedom 
of nation. Java, Burma, Malaya, Indo-China and Siam would 
be freed from Japanese domination no doubt, but if they are 
again put under the mercy of the imperialist Powers, the world 
will not derive any benefit from the tremendous sacrifice of tfie 
present war. No world order can survive the iniquity of exploita- 
tion of one country by another. 

Nationalism is said to be an out-worn and discredited creed. 
The absolute sovereignty of nation-states has been held responsi- 
ble for the outbreak of wars. There is much truth in this criticism 
no doubt, but this does not mean that the cause of world-peace 
can be promoted by holding one nation in subjection to another. 
The solution of the problem seems to lie in erecting federations 
of multi-national states of the pattern of the U. S. S. in 
which the different nationalities enjoy complete cultural and 
religious autonomy with right to secede from the union. The 
alternatives to such federations are (1) the Balance of Power, 
.(2) the Concert of big Powers, (3) a world Federation, (4) and a 
League of Nations. The history of Europe in the sixteenth and 
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seventeenth centuries has demonstrated the futility of Balance 
of Power as a means of preserving peace. The concert of big 
Powers can for a time dominate over the weaker states, but the 
mutual jealousy and conflicting interests of the Big Powers 
ultimately give rise to war. A world-federation is desirable on 
theoretical grounds, but it is useless to make proposals which the 
groverning forces of contemporary life are not yet ready to accept. 
The League of Nations is an institution of great promise 
provided the members of the League arc somewhat equal in 
political and economic strength. Such equality can be achieved 
only when a number of multi-national Federations are established. 
These Federations may become members of the League, which 
carl do the work of integrating and developing international 
human activities. 

The vastness of the country and the numerical strength 
of her population are factors which warrant the foundation 
of a multi-national state in India. But in the cross-currents 
of world politics such a state cannot stand alone. Pandit 
Jawaharlal Nehru in his latest book, “The Unity of India,’ 
has written ; “The day of small countries is past. Ij; is 
also patent that the day of even big countries standing by thehi- 
selves is past. Huge countries like the Soviet Union or the 
United States of America may be capable of standing by them- 
selves, but even then they are likely to join themselves with other 
countries or groups. The only solution is a world federation of 
free countries. In Europe people talk of a European Federation 
or Union, sometimes they include the U. S. A. and the British 
Dominions in their group. They leave out always China and 
India, imagining that these two great countries can be ignored. 
There can be no world-arrangement which is based on ignoring 
India or China. If there are to be federations, India will not 
fit into a European federation where it can only be a hanger-on 
of semi-colonial states.” Neither India, nor China has any 
aggressive ambition ; and both these countries desire to see 
the peoples of Burma, Siam, Indo-China, Java and Malaya free. 
These peoples have been associated with India and China for 
centuries by cultural and economic ties. If India, China and a 
federation of these peoples combine together they can neutralise 
the threat from potential aggressors. Such a combination may 
be kept in view for the future. But at present China is so weak 
that an alliance with her will not give much strength to a Free 
India, in the near future 

In a remarkable book, entitled ‘whither China’, Scott Near- 
ing wrote in 1927 that Soviet Bussia, China and Japan, compris- 
ing one third of the world’s population might form a ‘Eurasian 
bloc’ in opposition to ‘the arrogance and predatory ruthlessness 
of the last two of the great Empires — Great Britain and the 
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U. S. A.’ He further propliesised that ‘the Soviet Union will 
continue to be the spiritual father of the new social order. But 
the Chinese will be its business manager’. But the trenij of 
affairs since 1927 has demonstrated the impossibility of recon- 
ciling China with Japan. There is hardly any chance of forming 
such a group in the near future. 

At the beginning of the present century many Indians looked 
upon Japan as the leader of an Asian Unity. But their dreams 
have been shattered to pieces by the ruthless imperalistic policy 
followed by the Japanese. The Tanaka Memorendum, drawn 
up in 1927, laid down a time-table of conquest of Asiatic coun- 
tries one by one, and it is being l'ollow’ed by the Japanese, as 
far as it is possible for them to follow it. The Nichi Nichi has 
published a map of the ‘Greater East Asia’, to be dominated by 
Japan and it includes the whole of China, Tndo-China, Siam, 
Burma, India and Ceylon. The Japanese poet Yone Noguchi 
came to India in September, 1938 to enlist the sympathy of 
Kabindra Nath Tagore in Japan’s aggressive war on China, 
which was represented as the war of ‘Asia for Asia’. But our 
ppet frankly told him : “I can no longer point out with pride to 
the example of a great Japan ”. The Japanese propaganda for 
‘co-prosperity sphere’ has turned out in practice to be nothing 
better than enslavement of the whole of Eastern Asia. If India 
joins any kind of alliance in which Japan is a member, she will 
simply fall under the domination of Japan. 

The other federal groups or alliances which might be formed 
in the post-war world are (1) Central European, (2) Slavonic, 
(3) American and (4) the British Commonwealth. India has 
very little in common with the first three blocs. India occupies 
a key position along the lines of naval communication between 
Australia, New Zealand and Great Britain. So long as she is 
not able to build up a strong navy of her own, she w'ould rexjuire 
the protection of the greatest sea-power of the world. Apart 
from this strategic consideration, association with the British 
Commonwealth of Nations would be of inesteemabl^ cultural, 
economic and political value to her, provided of course, she gets 
the position of an equal partner in it. The British Common- 
wealth of Nations is a unique organisation in history in as 
much as it provides for sufficient community of action between 
the members, allowing each the maximum of liberty. A free 
India would find it more profitable to be associated with the 
British Commonwealth of Nations than with any other group. 



CHAPTER XXXVIII 

THE WORLD ORDER 

I. Origin of the League 

i" The League of Nations formally came into existence on 
January 10, 1920 through the coining into force at that date 
of the Treaty of Versailles. The aims of the League 
are : (i) to preserve peace and to seek a settlement of Lelgue fthe 

international disputes, and (ii) to organise in the most 
varied spheres the co-operation of peoples with a ■ -view to the 
material and moral welfare of humanity. The members of the 
League have pledged themselves not to go to war before 
submitting their disputes with each other or States, not members 
of the League, to arbitration or enquiry and a delay of from 
three to nine months. Any State violating this pledge is 
automatically in a state of outlawry with the other States, 
which are bound to sever all economic and political relations with 
the defaulting member. 

* The ideal of a League of Nations was not of course a new one. 
It has been calculated that no less than 222 attempts have been 
made in the past to organize world-peace. Pierre du 
Bois in the fourteenth century wished to unite JJofaone* 
Christendom under the French king. Sully, in his 
“Grand Design”, planned a redistribution of European countries 
into fifteen states curved out of various kingdoms, each of which 
would be ready to furnish a quota for collective action under the 
control of a General Council. Kant, in his “Perpetual Peace” 
(1795), laid down a scheme for removing the conditions which 
lead to war. 

3 The next stage in the development of International peace was 
reached when the conception of inter-state organization w T as 
taken up by the statesmen of Europe in the nineteenth 
century. Czar Alexander I inaugurated the Holy Alii- Injure"* 
ance and Metternich formed the Concert of Europe. 

Both these organizations failed to achieve anything substantial. 
In 1856, the Congress of Paris laid down certain rules for 
avoiding international conflicts. Eminent men like John Bright, 
John Stuart Mill, Victor Hugo, Garibaldi and Michael Bakunin 
formed an association, called the League of Peace in 1867 with 
the object of maintaining “liberty, justice and peace” and 
establishing a United States of Europe. 

In 1898, the Russian government proposed a conference to 
'’iscuss the restriction of armaments, and this was held in 1899. 
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) Twenty-six states were represented in it. The conference led to 
' the foundation of the Permanent Court of Arbitration to prevent 
war. Nothing however could be done to restrict arma- 
ments. In 1907, a second conference was held at the 
Hague, where forty-four states met together. The 
Convention which resulted, established the mediation of a third 
party as a method of ending war. 

i) This history of international conferences shows that the 
League organization differs from those conferences in three 
fundamental aspects. First, President Wilson's ideal 
of the League included not only Christian or European 
nations, but also non-Christians and non-European 
nations, and the vanquished as well as victors and 
Such an all-embracing scheme has never been 
formulated before. 

7) Secondly, statesmen have seldom, prior to the formation of the 
League, supported an organization for world-peace, although they 
professed as much fondness for peace as philosophers 
like Kant did. The causes that led them to do so at 
Versailles were partly idealistic and partly selfish. 
They had suffered from the shocks of the worst of 
world wars and were, therefore, anxious to stop the recurrence of 
such an event. But at the same time they thought that with 
France, Britain, and the U.S.A. all on one side, they would be 
able to keep the vanquished nations in subjection and retain 
their conquests. 

Thirdly, none of the international conferences or concerts had 
Permanent reached the point of having a permanent headquarters 
Cf g tiTe ization an ^ secretariat, which give special value of the present 

League League. 


The League 
is more 
comprehen- 
sive than the 
conferences 

neutrals. 


The States- 
men sup- 
ported it for 
two reasons 


II. Constitution of the League of Nations 

The character of the League has been fully explained by 
Sir Samuel Hoare in a speech at Geneva in September, 1935. 
r He said that the; League “.is not a super-sta te, nor even 

t£££«« of a ^g enerate entity exis ting of itself independent of or 
transcending the states which make up its membership. 
The member-states have not abandoned the sovereignty that 
resides in each of them, nor does the Covenant require that they 
The should, without their consent in any matter touching 

member- their sovereignty, accept decisions of other members 
the" »ove- of the League. Members of the League by the fact of 
reignty their membership are bound by the obligations that 
they themselves have assumed in the Covenant, by nothing 
tpore,” The League was thus like a club, where discussions on 
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matters of international interest were held regularly. But it had 
no power of coercion. 

, At the time of the first Assembly of' the League in 1920, there 
were forty-two member-states. The Central Powers were not 
admitted for some years. Hungary was admitted in 
1922 and at the Locarno Conference in 1925 it was Leslie 0 * 

agreed that Germany should seek admission to the 
League. Russia was not allowed to become a member before 
1934. The United States of America did not join the League 
because the Congress thought that Article 10 of the League" 
Covenant might involve America in non-American wars, in 
future. Japan announced her intention to withdraw from the 
League on March 27, 1933, after having llouted successfully her 
obligations under the Covenant in her dispute with China. 
Germany resigned from the League on October 2L, 1933 with a 
view to proceed with rearmament free of all restraint. Italy 
practically ceased to be a member, when in October, 1935 the 
Sanctions were applied against her. 

The Covenant is the Charter or Constitution of the League. 
The League operates through an Assembly, a Council and a 
permanent Secretariat, which may be compared respec- ^ ^ ^ 
tively to the Legislature, the Cabinet and the Civil tsorgans 
Service of a state. Besides these, there is the Permanent Court 
of International Justice. The Assembly consists of representa- 
tives of all member-states. It generally meets once a year in 
September, and it deals with any matter within the sphere o*f 
action of the League. It works normally through six committees 
dealing mainly with constitutional, legal, financial, social and 
political questions. 

The council is composed of four permanent members who are 
representatives of such great Powers as are within the League, 
together with ten non-permanent members who are 
representatives of the smaller Powers and are elected coun^i gu< 
for a period of three years. It meets normally three or 
four times a year and as often as an emergency would require. 
It deals specially with infringements of territorial integrity and 
' political independence of members, with the reduction ~oLarma- 
ments/and with military matters in general, with the investigation 
of disputes between members, with the execution of arbitral 
a\\ar(k?with recommendations regarding the military support of 
sanctions, and the exclusion of members for violation of the 
Covenant. Decisions of the Council as well as of the Assembly 
must be unanimous, except in cases provided for in the 
Covenant. 

The Permanent Secretariat comprises 637 men and women 
of 44 nationalities, all appointed by the Secretary-General 
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with the approval of the Council. The officials of the Secretariat 
are exclusively international officials and they can- 
taifat ecrc not see ^ or receive instructions from any Government 
or other authority outside the Secretariat. The 
Secretary-General, Avenol, is a Frenchman. The Secretariat 
consists of the offices of the Secretary-General, the Deputy 
Secretaries-General, and Under-Secretaries-General, fourteen 
sections, various administrative services, auxiliary offices in 
different countries and a Library. Members of the League 


Contribu- 
tion of 
members 


contribute to its expenses by a scale of allocation, 
according to which out of the total of 1011 units 
the U. K. contributes 105 units, France 70, India 55 


and China 46 units. 


Jfl. The Permanent Court of International Justice 

The Permanent Court of International Justice, which w r as 
established in accordance with Article 14 of the Covenant, 
has its seat at the Peace Palace at the Hague. 
Cour? aguc The Court consists of fifteen Judges, who are elected 
by the Council and Assembly for nine years. Sir 
Cecil Hurst of the U. K. is the President of the Court. , 

The Court deals with disputes of international nature sub- 
mitted to it by the states concerned ; and it may also give 
advisory opinions on any questions submitted to - it 
SeCourt ° f hy the Council. In the performance of its judicial 
duties, the court applies international conventions, 
together with the rules of law which it deduces from inter- 
national custom from the general principles of law recognised 
by civilised nations, and from the judicial decisions and the 
teachings of eminent publicists. 

In contentious matters, the Court’s jurisdiction is alwq^s 
conditional upon the consent of the parties. Such jurisdiction 
is said to be compulsory when the parties' consent has 
body dvisory been given once for all in a treaty or convention relating 
either to all or to certain categories of disputes. The 
court’s advisory opinions, given to the Assembly or Council at 
their refluesttrii^not possess the force of Judicial decisions. 

rangement for Settlement of International Disputes 

he Covenant of the League contains two kinds of provisions 
oncerning the pacific settlement of disputes. The -first, 
Measure* to ^ r ^ c ' e U» makes it the business of the League to take 
Mfctfuard prompt steps to safeguard peace in the event of war, 
P ** c< or threat of war or of any matters likely to disturb 

international relations. 

On the other hand, the provisions of the second class are 
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mainly designed for the purpose of seeking or finding a solution 
of disputes between States which are likely to lead to Solvintf dis 
a rupture. The members are required to submit any puted* ques- 
dispute among them, which are liable to lead to tlons 
rupture, either to arbitration, to judicial settlement or to inquiry 
by the Council. They shall not resort to war until three months 
after the award of the courts or the report of the Council shall 
have been issued. 

Article 17 allows non-members, in dispute with members, 
to accept the obligations and privileges of membership for 
the settlement of the dispute. Disputes as to the interpre- 
tation of a treaty, as to any question of international law, 
as’ to the existence of any fact which, if established, would 
constitute a breach of any international obligation, or as to 
the extent and nature of the reparation to be made 
for any such breach, are declared by the Covenant ^7rton»°* 
(Art. 13) to be among those which are generally g” 0 d n cxpul ~ 
suitable for submission to arbitration or judicial settle- 
ment. Lastly, the prevention of war is sought by the deterrent 
effect of the threat of Sanctions and expulsion from the League 
(Art. 16). 

Besides settling minor affairs, the League has settled thirteen 
political disputes during twenty-two years of its existence. Of 
these the Graeco-Bulgarian dispute of 1924 and the A hi 
Graeco-Italian incident of 1923 were the most im- men^ofthe 
portant. When Greece and Bulgaria were thinking 
of taking recourse to war over a quarrel regarding the Pemir 
Kapu frontier incident, the Council of the League reminded 
both the Governments of their obligations under the Covenant 
and invited them to withdraw their troops to their respective 
frontiers within sixty hours. The two Governments conformed, 
an enquiry was made, and, on the basis of the recommendation 
resulting therefrom, the matter was settled. In 1923 occurred 
the bombardment of Corfu (Under Greece) by Italy. The matter 
was discussed by the Council, but it was actually settled by 
the Conference of Ambassadors. Besides these two 
most important disputes, the League handled with Ii«mte« reat 
skill and discretion the difficult situation that arose ^"f ed 
between Yugoslavia and Hungary out of the 
murder of King Alexander. 

V. Failure of the League to prevent war and its causes 

The League has succeeded in settling political disputes 
between second and third rate powers. But when a first 
rate power like Japan, Italy or Germany was bent The League 
on aggrandisement, the League met with colossal ^7^* 
failure. state* 

In 1932 the League gave the most shocking demonstration of 
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its weakness in the Manchurian affair. Japan occupied Manchuria 
in September, 1931 and the League sent a Commission headed 
The Man- by Lord Lytton to report on the situation in the Kar 
churian East. The Commission reported that Japan’s occupa- 

a air tion of Manchuria was not justified by reasons of self- 

defence and recommended that the Powers should not 

recognise Manchutuo. Japan meanwhile conquered Jehol 
and brought Inner Mongolia under the Manchukuan rule. 

The League adopted the Lytton report in February, 1933 

and Japan’s reply was to give notice of withdrawal from 

the League. 

The next colossal failure of the League was in the case of 
Italy’s annexation of Abyssinia, which was and is a member bf 
the League. The League invoked article 16 of the 
nian affair* 1 " Covenant on October 6, 1935 and the Sanctions 
against Italy were put into motion. For the first 
time, a major Power was formally condemned by a unanimous 
vote of the Council and Italy was declared an outlaw state. But 
the Sanctions failed. On June, 1936 the dispossessed Abyssinian 
emperor appeared before the Assembly to plead the cause of the 
country and said pathetically “God and history will remember 
your judgment.’* 

In the case of the Spanish Civil War, the League decided 
upon enforcing a policy of non-intervention, though the proper 
The Spanish business of the League is to intervene in order to secure 
cjvii War and maintain peace. Japan attacked China without 
Sino-japa- declaring any war. There is a major war in the East 
nese ar now, yet the League failed to do anything regarding it. 
In October, 1938 Germany put an end to the life of one of its 
members, viz , Czecho- Slovakia, and the League failed to take any 
active step against the aggressor. By September 1938 the 
totalitarian states had definitely worsted the League. The stages 
which marked the League’s decadence and final destruction were 
the German re-occupation of the lihineland and the Italian war 
on Ethiopia in 1935, the war in Spain, the Sino-Japanese war 
in 1937, Neville Chamberlain’s experimentation in European 

Settlement outside the framework of the Covenant, Germany’s 
annexation of Austria in 1938, the dismemberment of Czecho- 
slovakia and Italy’s seizure of Albania in 1939. 

The League of Nations, so long as it is based on the retention 
of complete national sovereignty by its members, is subject, to 
five fatal limitations. w (l) A league of sovereign nations* can 
never compel universal membership nor proceed by majority 
, decision. (2) It has no power in itself to alter the 

: Kmitatfont statua quo, and thereby remove some of the main 

League causes of conflict. One writer observed that the 

League “has become the instrument to perpetuate 
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wrongs, always available t6 the beneficiaries of such- wrongs, 
but never within the grasp of those who seek to escape.” 
A proposal, therefore, has been made of separating the 
Covenant from the Peace Treaties, which would remove 
from the League the onus of its questionable birth and give it 
a fresh start in life. (8) The League has no power to limit 
or control economic nationalism, which is the principal cause 
of unemployment, dictatorship and international tension 
to-day. (4) It has no power to limit armament. (5) If the 
League attempts coercion by applying sanctions its members 
must be ready for war or actually go to war. The most 
important cause of the collapse of the League was the 
deliberate design of the totalitarian states — Germany, Italy 
and Japan — to divide and weaken the peace-forces in the 
world and thus to open the door to domination of the world. The 
dictators scorn the independence of states just as they scorn the 
liberty of individuals. They do not believe in the equality of 
states. They repudiate any and every form of collective security 
because it would make them vulnerable. 


VI. League's efforts to reduce National Armaments 


Article 8 of the Covenant defines the obligations of the 
League and of its members with regard to the reduction and 
limitation of armaments. It laid down amongst Thcfirst 
other things that the Council shall formulate plans efiort^o 
for reduction of armaments for the consideration and armaments 
action of the several governments, and that the 
limits of armaments thus fixed shall not be exceeded with- 
out the concurrence of the Council. A permanent Advisory 
Committee on disarmament was appointed in 1920 and a Pre- 
paratory Commission was set up m 1925 to do the preliminary 
wdtk for a w T orld conference for the reduction and limitation 
of Armaments. The Preparatory Commission held six sessions 
and finally dissolved in December 1930 after preparing a draft 
Convention. Throughout the greater pArt of 1932, 1933 and 
1934 the Disarmament Conference was in session at Geneva 


under the Presidency of Mr. Arthur Henderson. Sixty-one 
states, seven of which were not members of the League, sent 


representatives to it. In July, 1932 the Conference took a 
decision in favour of a substantial reduction of Recommcn _ 
world armaments. Under this decision, all attacks 
from the air on civilian population and all bombings mament^ 
from the air were to be forbidden, maximum limits *~ on etencc 


were to be set to heavy land artillery and the tonnage of tanks. 


The chemical, incendiary and bacterial warfares were to be pros-j 
cribed. Recent events in Abyssinia, Spain and China show, how^ 
ever, that these have been prescribed instead of being proscribed/ 
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The Russians proposed an all-round* reduction of armaments 
by 50 per cent and the U. S. A. by 33£ per cent. But 
Britain objected to it. France proposed to pufc an 
proposal* ch arme( l force under the control of the League of 
Nations, to be used to punish any power whom the 
League Council — by a majority vote, not necessarily by unani- 
mity — should proclaim an aggressor. This meant in practice 
that the League force would be used to enforce the Versailles t 
settlement and to maintain the ascendency of France in Europe. 
Such a proposal could not be acceptable to the vanquished nations. 

In the reduction of naval arms the League attained some 
measure of success. The Washington Conference of 1921-22 
led to an agreement between Great Britain, the U. S, A. and 
Japan to destroy seventy of their warships in agreed propor- 
tion and to build no more for ten years. A Second 
Naval dis- Conference on naval disarmament met at Geneva in 

armament 

1927 to discuss a similar limitation on cruisers ; 
but owing to the objection of Great Britain the proposal fell 
through. In the Third Conference held in 1930 Great Britain 
accepted the principle of cruserparity with the United States. 

The result of the Disarmament Conferences may be illus- 
trated by the case of Great Britain. In February, 1937 Neville 
Chamberlain announced new defence expenditure of 
Srm^en"! .£‘400,000,000 to be spent over the next five years, in 
addition to the 1*200,000,000 now being annually spent 
in Britain. It tripled the normal expenditure on defence. 


VII. The Mandates 

The African and Pacific possessions of Germany and certain 
territories of the Ottoman Empire were put, by Article 22 of 
Th b e t ^he ^ ovenan ^ Ruder the tutelage of “advanced nations 
c of JCC who by reason of their resources, their experience, 
Mandates Qr geographical position, can best undertake 

this responsibility.” These nations should act as mandatories 
of the League, and exercise their powers on behalf of the 
League. They should act on the principle that the well-being 
and development of the peoples under their tutelage formed a 
“sacred trust of civilisation,” and should render the Council 
an annual report on the territory committed to their charge. 

The Mandated territories are divided into three classes accor- 
ding to the degree of civilisation of their inhabitants, economic 
I Three au ^ geographic circumstances and so forth. Thus 
'da»»eS'Of Palestine and Syria were put under ‘A* class and 
90 atea plac§<J in charge of Great Britain and France 
respectively. Both these territories have acquired independence 
recently. w Class ‘B’ Mandates including Togoland and Came- 
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roon were attributed in part to Great Britain and in part to 
France. Tlie former German East Africa, now called Tanga- 
nyika Colony, is under the British administration. The ‘C’ class 
Mandates have been attributed mostly to Australia, New 
Zealand and the Union of South Africa. Japan has got the 
former German North Pacific possessions. 

The problem of the Mandates has become an acute one in 
recent years. Germany is demanding back her colonies. It is 
one of the reasons why Germany is bent upon The thrce 
destroying the Peace Treaties. Five countries in the dissatisfied 
w’orld, namely Britain, France, Belgium, Holland Powers 
and Portugal, possess about seventy-five per cent of the total 
of the world's key products. Germany, Italy and Japan are 
dissatisfied with their colonial position and this dissatisfaction 
is one of the most important potential cause of war. 

VIII. Non-political work of the League 

The League of Nations was created primarily for preventing 
the recurrence of war. It has failed to a large extent to achieve 
this purpose. But its non-political work is a valuable asset to 
the modern world. 

The Health-Committee of the League directed its attention to 
Malaria. In 1932, the Malaria Commission summed up the 
results of its investigations in a report entitled “The 
Therapeutics of Malaria”. Similar efforts have been committee h 
instituted with a view to combating tuberculosis, 
cancer, syphilis, etc. Several international conferences convened 
under the auspices of the Health Organisation have resulted in 
the adoption of international standards for certain sera, biological 
products and the principal vitamins. These are entrusted for 
safekeeping to an official laboratory. 

The League of Nations began its work for the suppression of 
the traffic in women and children in 1921. In October, 1933 
a new convention was adopted prohibiting the inter- Welfare of 
national traffic in women of full age to be employed, womcnand 
even with their consent, for immoral purposes in c 1 
another country. The Child Welfare Committee lias done much 
to raise the age for marriage. It has improved the position of 
illegitimate children. The Geneva Agreement of 1925 provides 
that the retail sale, import and distribution of prepared opium 
shall. constitute a State monopoly. India government has given 
up a Valuable source of revenue from Opium trade in pursuance 
of this agreement. 

The Permanent Committee on Arts and Letters has adopted 
two methods of work — viz., that of conservations and Intellectua i 
that of open letters with a view to promoting intellectual ^° pera ‘ 
co-operation. 
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The International Labour Organisation 

The International Labour Organisation* was constituted by the 
Treaties of Peace as an autonomous organisation of the League 
Aim of the of Nations. It aims at the establishment of social 
Labour Or- justice and specifically at securing humane conditions of 
gamsation j a | )QUr The Organisation consists of the International 
Labour Conference, which meets at least once a year, and the 
International Labour Office, controlled bv a Governing Body. 
Both these bodies are composed of representatives of Govern- 
ments, employers and workers, all nominated by the respective 
Governments. The decisions of the Conference take the form 
of Draft Conventions or recommendations to the different 
the Draft Governments, who may make laws to carry out 'the 
Conven- convention. The Members report annually to the 
tions International Labour Office on the measures which 
they have taken to give effect to Conventions which they have 
ratified. The functions of the International Labour Office 
are the preparation of the agenda of the Conference, the 
collection and distribution of information on all subjects relating 
to the international adjustment of industrial life and labour, the 
publication of periodicals and reports dealing with problems of 
industry and employment and any other duties assigned to it 
by the Conferences. The founders of the International Labour 
Office specified in the Charter the following examples of 
improvements, which they deemed urgently necessary. “The 
regulation of the hours of work, including the establishment of 
a maximum working day and week, the regulation of labour 
supply, the prevention of unemployment, the provision of an 
adequate living wage, the protection of the worker against sick- 
ness, disease and injury arising out of his employment, the 
protection of children, young persons and women, provision for 
old age and injury, protection of interests of workers wjjen 
employed in countries other than their own, recognition of the 
principle of freedom of association, the organization of vocational 
and technical education and other measures”. 

The International Labour Conference has adopted sixty 
Conventions relating to highly important subjects such as limi- 
ting hours of work in industrial undertakings, 
ments V of the employment of women during the night, minimum 
Organisation a S e ^ or admission of children to industrial employment ; 

workmen's compensation for accidents, creation of 
minimum wage-fixing-machinery, forced labour, compulsory old 
age insurance, etc. India has ratified fifteen out of these sixty 
Conventions. The revision of the Factories Act in 1922 and 
1984, the Workmen’s Compensation Act of 1923 with two 
amending Acts passed in 1920 and 1929, the Trade Unions 
Act of 1926, the Payment of Wages Act of 1936 are the 
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results of ratification of these Conventions. In the western 
countries, however, the 48 hour week and in France 40 hour 
week (since Sept. 193G) have been attained, whereas in India the 
hours of work are still 54 per week. 

IX* Genesis of the United Nations Organisation 

With the outbreak of the second world war, if not much earlier, 
it was quite clear to everybody that the League of Nations had 
failed totally in maintaining peace in the world. It failed to 
root out the three underlying causes of war, namely, Failareof * 
the territorial ambitions of nations, race for anna- the League 
inents and secret treaties. It failed to restrain its and the an- 
own members from taking recourse to arms. The S?thef“ur nt 
aggressors did not care to submit their dispute to £rcedoms 
arbitration, judicial examination or enquiry by the League 
Council. The powerful members of the League did not care or 
dare to apply the sanctions — economic or military — against the 
aggressors. The dissatisfaction of the world with the work of 
the League of Nations prompted President Koosevelt to look 
forward to a better world organisation, which would guarantee to 
mankind the Four Freedoms. In his annual message to the 
Congress on January 6, 1941, he declared : “In future days, 
which we seek to make secure, we look forward to a world 
founded upon four essential human freedoms : The first is i 
freedom of spe ech and. expressi on — everywhere in the world. The 
second is freedom^eve^ 1 

way— everywhere in the world. The^hLrcLJa,. freedom fr om 
want — which, translated into world terms, means economic ' 
understanding which will secure to every nation a healthy 
peacetime life for its inhabitants — everywhere in the world. Ifee 
"fourth ire edom from fear- — wh ich, translated into world terms, 
means a world-wide reduction of armaments to such a point and 
in such a thorough fashion that no nation will be in a position to 
commit an act of physical aggression against any neighbour — 
anywhere in the world.” ! 

On August 14, 1941, the President of United States and the 
Prime Minister of Great Britain drew up a momentous eight-point 
declaration of joint peace of aims of their respective The 
states. These pofnts were : '^First, their countries seek Atuntic > 
no aggrandisement, territorial or other. VSfecond, they ttrer 
desire to see no territorial changes that do not accord with the 
freely expressed wishes of the peoples concerned. Third, they 
respect the right of all peoples to choose the form of Government 
under which they will live and they wish to see sovereign rights 
and self-government restored to those who have been forcibly 
deprived of them, fourth, they will endeavour, with due respect 
for their existing obligations, to further enjoyment by all states, 

82 
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great or small, victor or vanquished, of access, on equal terms, to 
the trade and to the raw materials of the world which are needed 
for their economic prosperity, Fifth, they desire to bring about 
the fullest collaboration between all nations in the economic field, 
with the object of securing for all improved labour standards, 
economic advancement, and social security. \$ixth, after the 
final destruction of Nazi tyranny, they hope to see establish a 
peace which will afford to all nations the means of dwelling in 
safety within their own boundaries, and which will afford 
assurance that all the men in all the lands may live out their 
lives in freedom from fear and want. Seventh, such a peace 
should enable all men to traverse the high seas and oceans 
without hindrance. Eighth, they believe all of the nations of 
the world, for realistic as well as spiritual reasons, must come 
to the abandonment of the use of force. Since no future peace 
can be maintained if land, sea or air armaments continue to be 
employed by nations which threaten, or may threaten, aggression 
outside of their frontiers, they believe, pending the establishment 
of a wider and permanent system of general security, that the 
disarmament of such nations is essential. They will likewise 
aid and encourage all other practicable measures which will 
lighten for peace-loving peoples the crushing burden of arma- 
ment.” On January, 1, 1942, representatives of 26 Governments 
signed the United Nations’ Declaration, subscribing to the 
principles of the Atlantic Charter ; but the Atlantic Charter has 
never been ratified by the Governments. In October, 1943, the 
Foreign Secretaries of U. S. S. R, U. S. A., U. K. and China 
met in Moscow* and made, among others, the following 
declarations : 


“They recognise the necessity of establishing at the earliest 
TheMos*ow practicable date a general international organization 
* Declaration based on the principle of the sovereign equality# of 
,? 943 ber ' &N peace-loving states and open to membership by all 
such states, large and small, for the maintenance of 
international peace and security.” 

The first attempt towards an international organization was 
made to provide machinery for the supply of food and other 
The Hot indispensable articles for the distressed peoples 
Springhead of the world. Such an organization was set up at 
cinferinci? * he conference of the United Nations at Hot Springs 
in May and June, 1943. In November, 1943, another 
Conference was held in Atlantic City on post-war reconstruction 
and rehabilitation and an association was founded with the object 
of improving agriculture. 

The next move to promote international peace was taken at 
the Bretton Woods Conference in July, 1944. Delegates pf 44 
nations met here at the International Monetary and Financial 
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Conference and recommended proposals for an International 
Monetary Fund to modernize the system of foreign exchange 
and for an International Bank for Reconstructions and Deve- 
lopment. The fund would act as a central agency where currency 
of one nation may be exchanged, at fair rates, for curr- TheBrctton 
ency of another. To enable it to function successfully, Woods 
the fund would have resources of 8,800,000 dollar Confcrence 
subscribed by the participating nations. With a view to eradi- 
cate poverty in every part of the world it was decided to set up 
the International Bank, which would provide capital for restoring 
productive wealth destroyed by war and for assisting less 
industrialized nations to make full use of their resources. The 
Bank would also promote private foreign investment by guaran- 
teeing, supplementing or participating in private loans and other 
investments ; stimulate long-range, balanced growth of interna- 
tional trade, arrange the loans it makes or guarantee in relation to 
loans from other channels ; consider, in its operations, the effect 
of international investment on business conditions ; and assist 
in bringing about a smooth transition from war-time to peace- 
time economy. The Bank's capital of 1)100 million dollar, subs- 
cribed by members, would be available to make and guarantee 
long-term loans at reasonable rates of interest. Managers of the 
Bank, representing all participating nations, would give special 
consideration to the needs of countries which have suffered 
from enemy occupation and hostilities. But the Soviet Govern- 
ment signified its intention in January, 194(5, not to sign the 
Bretton Woods Agreement. 

From 24th August to 7th October, 1941, the representatives 
of England, U. S. A. and U. S. S. K. met at the Dumbarton 
Oaks Conference and worked out a plan for international organi- 
zation for world security. The United Nations Conference met 
at San Francisco on April 25, 1945, and prepared a charter of 
an # organization to maintain peace and security along the lines 
proposed at Dumbarton Oaks. 

X. Constitution of the United Nations Organization 

The chief organs of the U. N. O. are the General Assembly, 
the Security Council, the Secretariat, the International Court 
and the Social and Economic Council. 

The General Assembly is the policy-making and supervisory 
body of the United Nations. Each nation, affiliated with the 
U. N. O., has one vote, though it may be represented by five 
representatives, The following 51 nations are so far affiliated— 
Argentina, Australia, Belgium, Bolivia, Brazil, Byelo-Russia 
(Soviet White Russia), Canada, Chile, China, Columbia, Costa 
Rica, Cuba, Czechoslovakia, Denmark, Dominican Republic, 
Ecuador, Egypt, El Salvador, Ethiopia, France Greece, 
Guatemala, Haiti, Honduras, India, Iran, Iraq, Lebanon, 
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Liberia, Luxemburg, Mexico, Netherlands, New Zealand, 
Nicaragua, Norway, Panama, Paraguay, Peru, Philippines, 
Poland, Saudi Arabia, Syria, Turkey, Soviet Ukraine, Union of 
South Africa, U. S. S. K., United Kingdom, United States, 
Uruguay, Venezuela and Yogoslavia. Germany, Italy and Japan 
are not members of the U. N. 0,, but they can be admitted 
to membership at such time as, in the opinion of the General 
Assembly, they as 'peace-loving states’ are able and ready to 
accept the obligations contained in the charter. 

The functions of the General Assembly are to lay down general 
policy of world co-operation, to consider questions of world 
peace and international problems without limit and to make 
recommendations to the Security Council, to elect non-permandnt 
members of the latter and members of some U. N. 0. agencies 
and U. N. 0. officials, to receive reports from all agencies and 
departments and to control finances. The Assembly, however, 
cannot pass binding laws, nor can it interfere, uninvited, in any 
question then under consideration by the Security Council. 


The General Assembly meets at least once a year, but it 
procedure ma y nlGe ^ oftener, if necessary. The Assembly met for 
the first time on 10th January, 1946, in London, and 
will meet again in the Autumn in New York. It elects its pre- 
siding officer every session. There is one important point of 
difference in the procedure adopted by the U. N. 0. from that 
followed in the League of Nations. In the League Assembly 
unanimity of votes was necessary, especially in regard to measure 
involving sanctions against any nation. But in the U. N. 0. 
Assembly a two-third majority will be considered effective for 
all purposes — election to the council, admission and expulsion of 
members, recommendations with respect to the maintenance of 
international peace and security etc. 


Seven basic permanent committees have been set up to operate 
Committees w *^ a General Assembly. These are a General or 
Steering Committee, Political and Security Committee, 
Economic and Financial Committee, Social, Humanitarian and 


Cultural Committee, Trusteeship Committee, Legal Committee 
and Administrative and Budgetary Committee. The Trustee- 
ship and Committee will handle U.N.O. affairs relating to depen- 
dent peoples in such colonies, defeated states and other non- 
independent territories as are put under its control. Its members 
will be the U. S. A., U. S. S. R, China, Britain and France .and 
any other nations administering colonial areas. 


,f The Security Council consists of eleven members, of whom 
China, France, Great Britain, Russia and the U. S. A. 
Councii unty hatfe permanent seats, while the other six are elected 
by the Assembly for a period of two years. Egjjpt, 



CONSTITUTION OF THE UNITED NATIONS ORGANIZATION 653 ^ 

Mexico and the Netherlands have been elected this year to serve 
until 1947 and Australia, Brazil and Poland to serve until 1948. 
The Council is charged with the maintenance of the peace and 
security of the world. It discusses and investigates any dispute 
or situation which may lead to international friction and tries to 
bring about peaceful settlement. Pour stages have been suggest- 
ed for this purpose. First, the two parties to the dispute will 
be called upon to settle it peacefully between themselves. 
Secondly, if they fail to do so, the Council will suggest methods 
and measures by which a settlement can be brought about. 
If this also fails, the Security Council will adopt the third stage — 
which is to apply economic sanctions. Lastly, if these too fail, 
the Council will declare war against the nation which refuses 
to agree to arbitration or other methods suggested. 

But the procedure of voting in the Security Council is such 
as to make it very difficult to take any effective step. Mach of 
the eleven members has one vote and seven votes decide routine 
matters. When peaceful settlement of a dispute is involved, 
the majority of seven must include the votes of all five 
permanent members, but no member can vote if it is 
party to the dispute. When use of sanctions or military 
action is involved, the majority of seven must include the vote 
of all five permanent members even if one of them is party to 
the dispute. In serious issues, each* of the Big Five, having 
permanent se ats i nj ffie Counci l, has the power of veto. 

The U. N. 0. Secretariat consists of the working staff of 
the Organisation. It will eventually consist of 2500 employees. 
On February 1, 1946, the General Assembly elected 
M. Trygve Lie of Norway as Secretary-General. s e b c c rct(iria J 
The Secretariat is now functioning at four places in ; 

New York and to a small extent in London. It includes 
administrative and research stuffs which will be under the 
joint control of the Assembly and the Council. The Secretariat 
is at present divided into eight departments, namely, Ad- 
ministrative and Financial Services, Public Information, 
Trusteeship and Information from non-self-governing territories, 
Legal Affairs, Social Affairs, Conferences and General Services, 
Security Council Affairs, and Economic Affairs. 

The International Court of Justice, designed as an improvement 
on the World Court of the League of Nations, was set up at the 
London meeting of the General Assembly. It consists 
of 15 Judges, elected by the General Assembly. At national 
present it includes one Judge each from France, ourt 
Brazil, Chile, El Salvador and Great Britain for 9 years, 
from U. S. A., U. S. S. K , Belgium, Mexico, and Norway 
for 6 years, and from Canada, China, Egypt, Yugoslavia and 
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Poland for 3 years. The chief function of the Court is to 
make peaceful settlement of disputes between nations. 


The Social and Economic Council is charged with the duty of 
co-ordinating the work of international agencies and to eliminate 
the economic and social roots of war. It is composed 


The Social 
and 

Economic 

Council 


of 18 members elected by the General Assembly. The 
Chairman of this Council is an eminent Indian, Sir 
A. Kamaswami Mudaliar. The International Bank, 


the International Monetary Fund, the Food and Agriculture 
Organization, the Civil Aviation Organization, and the Educa- 
tional, Scientific and Cultural Organization, known as the 
UNESCO, are working under this Council. 


XI. A Critical Estimate of U.N.O. 

The very name, United Nations Organisation, carries with 
it the memory of the Second World War when the nations 
were organised against Germany, Italy and Japan. An 
mfnfe tivc organisation which aims at securing stable order and 
permanent peace in the world should obliterate the 
distinction between the victors and the vanquished. The history of 
the world shows that peace cannot be secured for any length of 
time by ostracising some important nations of the world. 
A lasting peace must be based on equity, justice and fair play. 
Inspite of the high-sounding principles of the Atlantic Charter, 
the victorious Powers, U. S. A., U. S. S. K., and Great Britain, 
have adopted the policy of impairing the industrial potentia- 
lities of Germany and Japan. They have decided to remove 
physically the surplus industrial equipment of Germany and 
Japan so that these, nations should never be able to regain 
their war potential. This will mean the loss of technical skill 
and ability of the Japanese and Germans to the world. It 
doubtful whether these defeated nations would remain contented 
with their status as economically backward nations. 

The chief object of the U.N.O. is to maintain the world* peace. 
But nothing in the provisions of the U.N.O. shows that an 
Liberum International authority with power to curb the 

veto of aggressive tendency of a Big Power has been created. 

Big Powers There is hardly any proper emphasis on disarmament 
of the members of the U.N.O,, nor has the Organisation been 
given a strong army, navy and air force to subdue the recalcitrant 
Power. The Security Council will not find it easy to declare 
military sanctions against an offending nation for two reasons. 
JFirst, it will be difficult to collect and lead the squadrons from 
different nations ; and secondly, because the Council will be 
powerless against a Big Power. Under its rules of business 
each of the Five Big Powers possesses a veto power. When 
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one of these Five is a party to a dispute, it will not allow 
the Council to take any action against itself. It has been said 
that “this organization will be one for keeping small boys in 
order by prefects who themselves are exempt from the rules that 
they will administer.” 

The cardinal defect of the U.N.O. is that it is based on the 
principle of sovereign equality of the member-states. But 
in the real politics of the present day, only three 
out of the 51 member-states are really powerful. o£°equ“i i 
These three are U. S. S. K, U. S. A., and Great J, a v t e e '* ign 
Britain, the other 48 States are satellites of these three. 

Even Great Britain is much weaker than the other two. She is 
heavily indebted and her man power and economic resources 
are negligible in comparison to the other two. The Czechs, 
Poles, Yugoslavs and Bulgarians are, as far as power politics go, 
under the Russian sphere of influence. The equal sovereignty 
of the member-states is a myth and this myth of sovereignty 
is the stumbling block to the organisation of a really efficient 
Security Council. 

One solution of the problem of peace is in the transfer of 
the control of atomic energy to the U.N.O. If this is done with 
proper safeguards, the whole difficulty of getting a Ptoblen) 
sufficient balance of power against any offending, of atomic 
threatening or aggressive power, would disappear. * nM<y 
The U. S. A. has offered to transfer the atomic energy secrets 
to an international controlling authority. But what does such an 
authority really mean ? If it is to be one above the nations, 
the problem is how to guarantee that it would be absolutely 
impartial ? If, however, ‘ international ’ merely means a body 
formed out of delegates of U. S. A., Russia, Britain, France, 
China and Mexico, it might be very dangerous to give it absolute 
possession of the knowledge of Atomic Bomb. 
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Political Speculations in Ancient India 

Political Science was assigned a high place in the cultural 
system in ancient India. Usanas, a predecessor of Kautalya, 
regarded Politics as the only science, but according to Kautalya 
the welfare of all other sciences depended on the well-being 
of Politics. Sukra says that a ruler who neglects the study of 
Dandaniti, or science of government, sinks like a leaky vessel. 

There w'ere two different schools of thought in ancient India 
regarding the origin of the State. Both of these schools are 
represented in the Mahabharata. According to the Vanaparvam 
of the epic, there was at first perfect peace and happiness among 
men ; but later on errors creeped into their mind, the distinction 
between right and wrong vanished, and wrath began to disturb 
human relations. The people approached Visnu for the redress of 
this state of lawlessness. The Lord created out of his own energy 
a son named Virajas on whom sovereignty was bestowed. This 
story points to the divine origin of the state. But the Santiparvam 
states that when the Golden Age degenerated in course of time 
into a period of lawdess anarchy the people made a compact among 
themselves by which they provided that any one who was harsh 
t in speech, or violent in temper or who robbed others of their 
wealth or wife would be out-lawed and excommunicated. Later on, 
Brahma nominated Manu as the King. This story refers to the 
contractual origin of the State and divine origin of Kingship. 

All the ancient writers on Polity, from Kautalya to Sukra 
hold that the State consists of seven elements, namely : — (1) 
the Swamin or Lord, usually the King ; (2) the Amatya or 
minister ; (3) The Janapada or territory ; (4) The Durga*or 
fort ; (5) Kosa or treasury ; (6) Danda or army ; and (7) Mitra 
or ally. Sukra compares the King to the head, the minister 
to eye, the ally to ear, the treasure to mouth, the army to mind, 
the fort to arms and the territory and the people to two legs 
of human body. According to Sukra, the King should like a 
father endow his subjects with good qualities, like a mother 
pardon offences and nourish the subjects like children ; like 
teacher guide his subjects, like a brother take only his legal 
share of property, like a friend be the keeper of the subjects, 
lives, families, property and interests ; like Kuvera bestow wealth 
and like Yaraa punish the wicked. 

- * The King in. ancient Indian theory had no absolute power. 
•Arbitrary government was checked by the popular control over 
’ the seilfebtipn of' the King. Dasaratha called the chief persons 
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of cities and villages within his kingdom to an assembly and 
asked them whether they approved of the selection of Rama 
as -heir-apparent. In the Mahabharata we find that the 
Brarahanas and the village elders prevented King Pratipa from 
designating Devapi as successor because the latter suffered from 
skin-dieease. Jajati had to take the consent of the people in 
nominating Puru as his successor. Sometimes the people 
deposed an evil-minded despotic King, as the story of deposition 
of Bena shows. Moreover, the sanctity of the Dharrna or Rule 
of Law and the moral influence of the Bramhanas were regarded 
as safeguards against the exercise of arbitrary power of the king. 

In the Arthashastra of Kautalya we notice some form of 
State Socialism. The State owns a very large portion of land 
of the country ; the State has monopoly over forests, mines, 
salt, pearls and precious stones. The State is the largest em- 
ployer of artisans. The textile factories of the State are enjoyed 
to furnish employment to widows, crippled women and reclaimed 
prostitutes. The State regulates the rate of interest ; and the 
Superintendent of Commerce regulates the rate of profit by 
fixing the price of different commodities with reference to the 
outlay of capita', the interest thereon, the quantity manufactured, 
the amount of toll and the wages of labourers. Wholesale 
traders were allowed a five per cent profit on home-grown 
commodities and ten per cent profit on foreign goods. 
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SUBJECTS FOR ESSAYS 


INTRODUCTION (PAGE 1) 

1- “Politics is an observational and not an experimental science.” 
Examine the proposition and discuss, in this connection, how far Politics is 
a science. (Dac. ’44) 

2. (a) “Political Science without history is hollow and baseless.” 

(Seeley). (Pat. ? 40) 

(b) ‘You may have a political theory which is a good theory without 
being rooted in historical study’ (Barker). Comment on these two statements. 

(Dac. ’48) 

3. Define ’ Political Science 5 and distinguish it from 4 Politics ’ and 
Political Philosophy’. Is Political Science really a Science ? (Punjab ’37) 

4. What is the relation of Political Science with (a) History, (b) 

Economics and (c) Ethics ? (Bombay 1941) 

5. What do you understand by the term, ‘Historical Method’ ? State 
briefly the chief contributions of at least one writer of the Historical School. 

(Alld. 1934, Andhra 1943) 

6. Bring out clearly the close relation between Political Science and 

Economics. (Mysore 1944) 

7. “Though the experimental method as applied to Physics and Chemistry 
is inapplicable nevertheless there is a wide field of experimentation of 
a definite kind in Political Science”. Examine this statement. (Dacca 1943) 

8. Discuss the extent to which a study of Ethics, Economics and 
Psychology can be of value to a student of Political Science. (Mysore ’40) 

CHAPTER I (PAGE 12) 

# 

1. ‘The State is natural’. ‘The State comes into being for the sake of life, 
it continues for the sake of good life’. Describe, in the light of these 
statements, Aristotle’s theory of the origin and nature of the State. 

(Alld. ’43) 

What do you understand by the Organic theory of the state ? Has it 
any value for us to-day ? Illustrate your answer by reference to the writers 
whom you havo studied, (Andhra ’42) 

State briefly the Organismic theory of the state and assess its value. 

(Nagpur ’44) 

3. Critically examine the view that the state represents and contains 

within itself all the individual’s social aspirations and at the same time fulfils, 
all his social needs. (Andhra ’43) 

4, ‘The safety of the state is its first law, and to realise this end 

it must be above morality’. Amplify. (Oah ’42) 

5* ‘Government rests on force’. “Government rests on opinion’ 1 . Discuss 
these statements carefully. (Cal. ’44) 

‘The organismic theory of the state is neither a satisfactory explanation 
bf the nature of the state nor a trustworthy guide to state activity’, Examine 
this proposition. (Dac. ’40) 

jw 7. ‘ Will, not force, is the basis of the State’, Discuss this statement. 

(Dac. ’40) 
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8. ‘The State is the very image of the human organism*, and 'no mere 

artificial lifeless machine’. Examine this statement. (T)ac. ’44) 

9. What are the essential characteristics of a State ? How far are they 

found in (a) the British Empire, (b) the States of the U. S. A., and (c) 
Indian States ? (Madras 1943) 

10. Describe the bonds of unity in a state. Arc any of them indispensable ? 

How far are they present in India ? (Mysore 1941) 


CHAPTER II (PAGE 18) 


1. Discuss the Social Contract theory of the State as expounded by 
Kousseau. Did the theory succeed in solving the problem it set out to solve ? 

(Utkal ’45) 

Critically examine the Social Contract theory of the origin of the State. 

(Nagpur *46) 

3. Examine Rousseau’s Social Contract theory with special reference to 

his doctrine of ‘General will*. (Nagpur ’44) 

4. Explain clearly the part played by the different factors in the origin 

of the State. (Nagpur ’45) 

5,,- Discuss the evolutionary thoory of the origin of the State. (Nagpur ’43) 

6 . Critically examine the main features of the Social Contract theory 

of Hobbes and Locke. (Nagpur ’43) 

7. Discuss the Social Contract theories of the origin of the State. 

(Cal. ’45) 


8. Compare and contrast the theories of Hobbes 
to sovereignty. 

9. Compare the views of Hobbes and Locke 
to revolution. 

‘Rousseau has drawn something from Ilobbes 
Locke.’ Explain. 

11. ‘Hobbes’s sovereignty is de facto sovereignty 
sovereignty/ Discuss this distinction. 

12. Estimate the value to political theory of the conception of a social 

contract. (Alld. ’44) 

*13. Examine the theory of the social contract as an explanation of the 
origin of the State. Is there anything of permanent value in this theory ? 

(Andhra ’42) 


and Locke in regard 
(Alld. ’41) 

regarding the right 
(Alld. ’42) 

and something from 
(Alld. ’48) 

; Rousseau’s dc jure 
(Alld. ’44) 


14. Describe the part played by force in the origin and evolution of 

the State. What steps would you advocate for the “taming” of power in 
politics ? (Andhra ’42) 

15. State and criticise the contract theory of the origin of the State. 

(Andhra *44) 

16. “The State is neither the handiwork of God, nor the result of superior 

physical force, nor the creation of resolution on convention, nor a mere 
expansion of the family.” Explain what you consider to be the true theory 
of the origin of the State. (Andhra *44) 

17. ‘Government is based on force’. Carefully examine this statement. 

(Cal. '42) 

\\ji ‘Rousseau unites the absolute sovereignty of Hobbes and the ‘popular 
consent’ of Locke into the philosophic doctrine of popular Sovereignty* 
Examine. (Dac* '44) 
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19. How is the doctrine of consent used by Hobbes, Locke and Rousseau 

in the construction of their political theories ? (Madras ’40) 

20. Estimate the influence of war on the development of the early State. 

(Madras 1940) 

21. State and criticise the Patriarchal theory. (Mysore ’41) 


CHAPTER III (PAGE 45) 

1. Consider the view that the boundaries of states should coincide with 

those of nations. (Cal. ’45) 

2. What are the i actors which create a nationality ? How docs a nation 

come into being in a country of diverse nationalities ? (Andhra ’42) 

3. Do you agree with the \ iew that the doctrine of national sovereignty 
is the chief enemy of mankind to dav ? Give reasons for your answer. 

(Andhra ’42) 

4. ‘One Nation, one State'. Discuss the underlying principle of the slogan 

and part played by it m the formation ot modern states. Point out its 
limitations, if any. (Nagpur ’44) 

5. ‘The nation of an independent soverign state, on the international side, 

is fatal to the well-being of humanity.’ In the light of this statement, criticise 
the Austinian view of sovereignty. (Andhra 1944) 

6. What arc the factors that create a nationality V How does a nation 

come into being in a country of diverse nationalities ? (Dae. ’40) 

7. Examine the merits and defects of Nationalism as a political force. 

(Madras ’413) 

8. What factors contribute to the development of Nationhood in tt 

country ? Discuss with illustrations. (Mysore ’40) 

9. Describe the soundness of the doctrine ‘one nation, one state’ in the 

light of present world conditions. (Mysore ’41) 

CHAPTER IV (PAGE 62) 

1. Define ‘Sovereignty’, and point out its main attributes. Examine the 

validity of the concept of sovereignty in the light of criticism levelled against 
it by the protagonists of the docirino of political pluralism. (Pat. 45) 

2. J3tate and examine Austin’s theory of sov ereignjjy. (Cal. ’45) 

3. Discuss the pluralistic theory of sovereignty. (Nagpur ’43) 

Discuss the pluralistic criticism of the classical theory of sovereignty. 

(Nagpur ’46) 

4. “Pluralistic doctrines lire in the long run anarchistic doctrines”. 

Explain and discuss. (Nagpur ’44) 

5. “To divide sovereignty is to destroy it”. Discuss. (Nagpur ’45) 

6. Critically examine the Austinian conception of sovereignty. 

(AUd. ’42, ’44) 

7. What do you know of the monistic and pluralistic theories of sove- 
reignty ? Which of them is nearer the truth ? (Andhfa ’43) 

8. ‘Sovereignty is the supreme will of the Stats’. Explain as clearly as 

you can the meaning of the term Sovereignty. What attacks have been made 
On the theory of sovereignty in recent times ? (Andhra ’44) 

9. Explain carefully what you understand by sovereignty. . How far can 

sovereignty be said properly to belong to the people ? (Cal. ’42, ’44) 
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10. Discuss the statement that absolute State-sovereignty is a menace to 
civilization, and evaluate, in this connection, the recent attacks on the doctrine 
of absolute State-sovereignty. (.Dacca '44) 

H. What do you understand by sovereignty ? Whero would you locate 
it in the case of Great Britain ? (Madras '41) 

12. State and criticise the Pluralist view of the position of the State. 

(Madras ’43) 

13. Show why it is difficult to locate the seat of sovereign power in the 

federation of U. S. A., and discuss where it will be located in the proposed 
Indian federation. (Mysore ’41) 


CHAPTER V (PAGE 82) 

1. What is meant by the term ‘law’ V Discuss the relation between Law 

and’ Morality. (Andhra ’42> 

2. What exactly is the relation between Law and Liberty. (Andhra ’44) 

3. Discuss the various sources of law and distinguish between Statute 

Law and Constitutional Law. (Nagpur ’45) 

4. Distinguish between Statute Law and Constitutional Law. What, in 
your opinion, are the essential requisites of a good written constitution ? 

(Nagpur ’44) 

5. ‘Law is the command of the sovereign.’ Examine this proposition. 

When and how does a custom become law ? (Dacca ’44) 

6. Discuss the relation between law and public opinion. (Madras ’42) 

7. Discuss the merits and demerits of the Rule of Law and Administrative 

Law. (Mysore ’41) 

8. What are the sources of law ? Explain the meaning of (a) bye-law, 
(b) administrative law, (c) Rule of Law, and id) international conventions. 

(Mysore ’41) 

9. Explain the merits and demerits of the Rule of Law and Administrative 

Law in the light of English and French experience. (Mysore ’43) 

10. What is meant by the term ‘law’ ? How far is it correct to use such 

expressions as ‘the laws of nature’, ‘the laws of God,’ and ‘the laws of 
morality’ ? (Dacca ’41) 

41- (a) ‘In the development of law, custom is the conservative element, 
legislative enactment the radical.’ 

(b) ‘The Legislate e should not invent law, but only write it.’ 
Comment on these two statements. (Dacca ’41) 

CHAPTER VI (PAGE 99) 

1. What do you understand by Natural Rights ? Discuss Bentham’s 

views on Natural Rights. (Allahabad ’41) 

2. Compare the conceptions of Locke, Green and Spencer in regard to 
Natural Right. Which view do you think is the most correct ? (Allahabad ’43) 

3. * On what grounds does J. S. Mill justify liberty of speech and 

action ? (Allahabad ’42) 

4. What do you understand by the terms ‘liberty’ and ‘equality’. Are they 

necessarily incompatible ? (Allahabad ’42 ; Mysore ’40, ’42 ; Andhra ’43) 

5. ‘Liberty in society’ has both a positive and a negative side (Gettell). 

Discuss. (Andhra ’42 ; Dacca *40) 


84 
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6. What are the various forms of liberty and equality with which you are 
acquainted ? Which of these should the state provide and how ? (Andhra '42 H) 

7. ‘Recognition of political authority is the indispensable conditiqn of 

liberty’. Explain and discuss. (Andhra ’44) 

8. Distinguish between a citizen and an alien. What are the different 

methods of acquiring citizenship ? (Cal. '42, ’43) 

9. Distinguish between civil and political rights. How are civil rights 

guaranteed in England ? (Cal. .43) and in the U. S. A ? (Cal. ’45) 

10. What is meant by the term ‘liberty’ ? How far is it true to say that 

law is the condition of liberty ? (Dacca ’41) 

11. ‘Sovereignty and liberty are not contradictory terms’. Examine. 

(Dacca '42) 

12. Discuss the theory of Natural Rights. (Dacca '41 H) 

13. Discuss the statement that rights are the creation of the State and 

cannot exist apart from it. (Madras ’40) 

14. ‘Freedom consists in a positive power or capacity of doing or enjoy- 

ing something worth doing or enjoying’ (Green). Discuss the problem of the 
liberty of the individual in the light of this statement. (Madras ’43) 

15. ‘A right against society is a contradiction in terms’. ‘Rights and 

duties are corelatives’. Explain and illustrate. (Mysore ’41) 

10. Discuss the extent to which the State can interfere with (a) freedom 
of conscience, (b) education and (c) the right of association. (Mysore ’43) 

17. Expand the statement, ‘Rights are the groundwork of the State’. 

(Mysore ’41) 

18. ‘Freedom exists not only in the absence of restraint but also in the 

presence of opportunity’. Explain and illustrate. (Mysore ’43) 

19. ‘Rights are creations of the State’. ‘Rights are prior to the State’. Dis- 
cuss with a view to explaining the nature and purpose of rights. (Nagpur ’44) 

20. ‘The obligations of the citizen do not manifestly rest on a contractual 

basis’. Critically examine the statement, and discuss the grounds of political 
obligation. (Patna ’45) 

21. Discuss the nature of Rights as a political conception. Can there be 
natural rights in the sense of rights apail Lum society and independent of it ? 

(Patna ^45) 

22. Describe the various meanings of the term ‘liberty’. How can the 

liberty of the individual in your opinion be reconciled with the coercive power 
of Government. (Punjab ’43) 


CHAPTER VII (PAGE 128) 

1. What do you mean by the term ‘constitution’ ? How far do you agree 

with the dictum of do Tocqueville that ‘the British Constitution has no 
existence’ ? lAndhra ’42) 

2. How are amendments to the federal constitution made in the U. S. A., 

Canada and Australia ? (Andhra *’42 H) 

\ 8. Elucidate Lowell’s dictum that the distinction between Rigid and 

Flexible constitutions is one of degree rather than of kind. (Andhra ’41, ‘48) 
Are the constitutions of (a) the U. S. A., (b) England and (c) India rigid or 
. flexible ? Give your reasons. (Cal. ’48, ’45) 

4 . Explain how constitutions are framed and amended ? (Dacca ’41) 
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5. A constituent assembly of a country beginning its work with a clean 

state has to make its decisions according to a certain procedure. What subjects 
should such an assembly deal with and in what order ? (Dacca ’44) 

6. ' Discuss the value of fundamental rights in modern constitutions with 

illustrations. (Madras ’44) 

7. Distinguish between ‘rigid’ and ‘flexible’ constitutions. Give examples 

and describe the merits and demerits of each. (Nagpur ’44) 

8. Distinguish between statute law and constitutional law. What, in 
your opinion, are the essential requisites of a good written constitution ? 

(Nagpur ’44) 

9. Carefully examine the meaning of the term ‘constitution’. What are 
the chief types of constitutions which we find in modern times ? (Punjab ’44) 

CHAPTER VIII (PAGE 135) 

1. What principles would you adopt in classifying governments '? Illus- 
trate your answer by referring to existing governments. (Dacca ’40) 

2. Every government, whatever be the form, is essentially an oligarchy. 

Examine. (Dacca ’41) 

3. Explain the different ways in which forms of government are classified. 
To which category would you assign the government of Bengal ? (Dacca ’43) 

4. Describe the chief differences between military and federal constitu- 
tions with special reference to England and Canada. (Punjab ’42) 

CHAPTER IX (PAGE 145) 

1. ‘Democracy is the cult of incompetence’ (Eaguet). Comment. 

(Allahabad ’41) 

2. ‘The greatest danger now facing democratic forms of government 

comes from those democrats whose narrowness of political outline prevents 
them from understanding the system and knowing where its limits lie’. 
Examine this statement, mentioning what you would consider to be the 
limits of democratic government. (Andhra ’44 H) 

B. Write a short essay on ‘democracy,’ showing its merits and defects. 

(Cal. ’4B) 

4. ‘Democracy is the best form of government’. ‘Democracy means 
government by the ignorant and unfit.’ Comment on these statements. 

(Dacca ’40) 

5. ‘The value of popular government is that it provides the means 

through which the wishes of the people may be known and felt, and that thus 
the conduct of a state may be brought into conformity thereto’. Explain 
this proposition. (Dacca ’40 H) 

6. ‘Democracy is the cult of incompetence. Democracy is the enemy of 

liberty’. Discuss. (Dacca ’44) 

7. Are you prepared to accept the following criticism of Democracy ? 

‘Democracy ensures neither better government nor greater liberty.’ Give 
reasons for your answer. (Dacca ’44) 

8. What have been the major defects of modern democracies ? Suggest 

measures for remedying them. (Dacca ’44) 

9. ‘All government is a method of education, but the best education is 
self- education ; therefore, the best government is self-government which is 
‘lomocracv’ (C. D, Burns). Examine the soundness of this argument. 

(Madras ’4B) 
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10. ‘Democracy is based on the assumption that men can agree on 
common action which yet leaves each to live his own life’ (Lindsay). Discuss 
this statement with special reference to the prospects of democracy in India. 

(Madras ’44) 

11. Estimate the chief lines of criticism levelled against (a) the principle 
of democracy and (b) the working of the democratic government. (Mysore ’40) 

12. Estimate the value of Referendum, Initiative and Recall as safe- 
guards of democracy. (Mysore *42, ’44) 

18. What are the essential conditions for the successful working of 
democratic government ? How far are these conditions present in modern 
times ? (Mysore ’42). How far are these conditions present in India ? 

(Mysore ’43) 

14. Mention some of the difficulties which have been experienced in the 
practical working of democracy. Arc they capable of removal ? (Mysore ’44) 

15. What do you \indcvstand by the term Democratic Ideal ? Have the 
events of the last thirty years shaken your belief in the ideal ? Give reasons. 

(Patna ’45) 


CHAPTER X (PAGE 158) 

1. Discuss the importance of Judiciary in a Federal State. 

t Allahabad ’41 ; Utkal ’45) 

2 . Compare and contrast the salient features of the federation of Canada 

and Switzerland. (Allahabad ’43) 

3. ‘A federal state is a political contrivance intended to reconcile national 
unity and power with the maintenance of state rights’. Discuss the definition 

(Allahabad ’43) 

4. What are the conditions essential to the success of a federal nation ? 

How far do they exist in India ? 'Andhra ’42, ’44) 

5. Explain what do you consider to be the virtues of federation. 

(Andhra '44 III 

6. Explain the principles and methods of the distribution of powers 
between a federation and its units in a federal form of government. 

(Cal. ’ 42 ; Utkal ’45) 

7. ‘In the process of unification, the alliance, the confederation, «Lhc 
federation and the unitary state represent successive stages’. Examine. 

(Dacca ’40) 

8. How does a federal union differ from a confederation ? Does the 

‘doctrine of unification’ apply to a federal union ? Give reasons for your 
answer. (Dacca ’40 ID 

9. What are the conditions essential to the success of a federal union 

How far do they exist in India *? (Dacca ’41, ’42, ’48 H, ’44) 

10. ‘Federalism means the distribution of the force of the state among a 

number of co-ordinate bodies each originating in and controlled by the 
constitution’. Explain. (Dacca ’41 ID 

11. Discuss the merits and defects of a Federal Government. , 

(Dacca '43 ; Mysore ’43l 

12. What are the factors conducive co the formation of a federation *? 
Illustrate your answer with reference to either Canada or Australia. (Madras ’41) 

18. Explain with reference to India the essential factors that make 
Federation possible. (Mysore ’40) 
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14. ‘Federal Government is a sort of compromise between unitary and 
confederate government.’ Explain with examples. Which of these three 
types of government do you advocate as the best for India ? (Nagpur ’44) 

15. Compare and contrast the position of the States in the U. S. A. 

Federation with those of the provinces in the Canadian Federation. Account 
for any difference you may notice. ^ (Nagpur ’44) 

16. ‘In all federations, there is the manifest tendency to interest the 

central or national government with a wider -and wider sphere of activity’ 
(Leacock). Explain the reasons for this tendency. (Punjab ’41) 

17. Carefully explain the principles on which the modern federal 

governments are organised. What are the chief reasons for the popularity of 
federalism in these days (Punjab ’43) 

18. Discuss the fundamental features of modern federations with special 

reference to the following : distribution of powers between the federal 
government and the state, procedure for constitutional amendments, functions 
of the judiciary as the guardian of the constitution. (Punjab ’44) 


CHAPTER XI (PAGE 169) 

1. State and criticize the theory of separation of Powers. 

(Allahabad ’41 ; Madras ’41 ; Mysore ’40) 

2. In what sense and with what limitations is the theory of separation of 

powers true *? (Andhra ’44 H) 

3. What is meant by ‘Separation of Powers’ ? How far is this separation 

found in India ? (Cal. ’43) 

How is this doctrine applied to England and the United States ? (Cal. ’45) 

4. Discuss the relation between the executive and the legislative organs 

of the state. (Cal. ’42) 

5. Explain the theory of Separation of Powers. How far has it been 

applied in England, the U. S. A., and with what results ? (Dacca ’41) 

6. State and explain the theory of ‘separation of powers’, and discuss its 
application in the constitutions of Great Britain, the U. S. A. and India. 

(Patna ’45) 

7. ‘In the actual conduct of public pjfairs, a certain degree of separation 

of powers marks towards efficient government’. Indicate briefly the 
oeftantage of separation of powers, illustrating your answer from Indian 
examples. (Punjab ’42) 

8. Examine the doctrine of Separation of Powers and show how far 

such a separation is desirable and practicable. (Utkal ’45) 


CHAPTER XII (PAGE 176) 

1. Compare and contrast the Senate of pre-war France with the Senate 

of the U. S. A. as regards (a) their composition, (b) Itheir powers and functions 
and (c) their political importance. ^ (Allahabad ’41) 

2. What is the utility of a ‘Second Chamber’ ? What are the essentials 

of a good Second Chamber ? How would you reform the British House of 
Lords ? (Allahabad ’41) 

3. Compare the advantages of the Referendum and Initiative as applied 

to' ordinary legislation and to constitutional amendment. (Allahabad ’43) 

4. Compare and contrast* the composition, powers and functions of the 

British House of Lords and the American Senate. (Andhra ’42) 
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5. Examine the uses of a Second Chamber under modern conditions. 

(Andhra ’43) 

6. Which of bhe Second Chambers you have studied do you regard as the 

most successful ? Briefly describe its working. (Andhra ’43- H) 

7. What reforms in parliamentary procedure do you suggest to counteract 
the post-war decline ofUegislatures in power and prestige ? (Andhra ’43 H) 

8. Critically examine the advantages and disadvantages of a second 

chamber. t (Cal. *43) 

9. Is a second chamber indispensable in a federal constitution ? Examine 
the advantages and disadvantages of second chambers in any constitution. 

(Cal. ’44) 

10. How will you distinguish a non-sovereign law-making body from a 

sovereign law-making body *? Illustrate your answer. (Dacca ’40) 

11. Examine the arguments usually advanced in support of a bicameral 

legislature. Are you in favour of the bicameral system as introduced into 
Bengal ? (Dacca ’40) 

12. Discuss the various functions performed by modern legislatures. 

(Dacca ’43) 

13. What are the frictions of legislatures in modern democratic states ? 

To what extent should judicial and administrative powers be entrusted to 
them ? . (Madras ’41) 

14. ‘Upper Chambers serve under the same form different functions in 

different constitutions'. Explain and illustrate. (Madras ’42) 

15. ‘Of all the means that have been used to secure, in the work of 
legislation a due amount of caution and reflection, the most important is the 
division of the legislature into two chambers’ (Leacock). Explain and discuss. 

(Punjab ’43) 

16. Briefly describe the arguments that have been put forward against 

the existence of second chambers. How should the upper chambers be 

composed and what powers would yon allot to it ? (Punjab ’44) 

17. What is the position and utility of Second Chambers in modern states i 

Discuss the best method of constructing a Second Chamber. (Utkal ’45) 


CHAPTER XIII (PAGE 194) 

1. ‘The difficulties of representation have led, among other things, to the 
demand that parliamentary and party government shall be at least mitigated, 
if not displaced by the direct action of the people’ (Finer). What are these 
direct democratic devices ? How do they work in the U.S.A. and Switzerland ? 

(Allahabad ’41) 

2. Explain the essential features of Proportional Representation. What 

are the main arguments for and against it ? (Allahabad ‘44 ; Andhra ’44) 

3. Discuss the question of the representation of minorities in the various 

legislatures of India. (Cal. ’42) 

4. To what extent, if any, should a member of a legislature be bound by 

the instructions of his constituents ? (Dacca ’40 H ; Andhra* ’42) 

5. What are the devices of direct democracy that prevail in Switzerland ? 

How do you account for the fact that they have not worked successfully in 
other countries ? (Andhra ’48 H) 

6. Describe the various methods by which the representation of minorities 

may be secured. (Dacca ’41 ; Madras ’40) 
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7. Institute a comparison between mediaeval and modern theories of 

political representation. (Madras ’44) 

8. Describe the means adopted in modern states to protect the interests 

of minorities. (Mysore ’40) 

9. State the case for and against communal representation m Tndia. How 

has this been sought to bo secured (a) in the legislatures and (b) in the 
administrative services ? (Mysore ’42) 

10. Describe the problem of adequate representation of minorities. What 

schemes have been invented to deal with the problem ? (Punjab ’42) 

11. Describe in detail any scheme of minority representation known to 

you. Are you in favour of a communal electorate as a method of minority 
representation ? (Utkal ’45) 

12. Discuss the arguments for and against direct democracy with special 

reference to its devices of Initiative and Referendum. (Nagpur ’44) 

CHAPTER XIV (PAGE 218) 

1. Bring out clearly the differences between (a) Parliamentary, (b) 

Presidential and (c) Collegiate types of executive. (Nagpur ’45) 

2. Compare and contrast the position and powers of the President of the 

U. S. A. with those of the British Prime Minister. (Nagpur ’44) 

3. What is meant by ‘Plural Executive’ ? How does it differ from 

‘Cabinet Government’ ? Discuss with illustrations from Switzerland and 
Canada. (Nagpur ’44) 

4. Bring out the salient features of the Swiss Executive. (Mysore ’43) 

5. Bring out the essential characteristics of the Presidential form of 

Executive stressing the part played by the American Presidency in recent 
times. (Mysore ’42) 

6. Clearly bring out the differences between parliamentary, presidential, 
collegiate and dictatorial forms of executive in the modern state. (Madras ’44) 

7. Explain the differences between the systems of the Parliamentary and 
the Presidential Executive with reference to France and the U. S. A. 

(Dacca ’42) 


CHAPTER XV (PAGE 232) 

1. ‘Liberty depends more upon administration than upon constitution’. 

Comment. (Mysore ’44) 

2. What are the principles upon which the functions of the departments 

of government are determined ? (Mysore ’44) 

8. Discuss the problems relating to recruitment and promotion of public 

servants. (Mysore ’44) 

4. Define ‘administrative morale’. How would you promote morale in 
public service ? 

5. Discuss the composition and functions of Advisory Bodies. How far 
are they being utilised in India ? 

6. Are you in favour of the rnunicipalisation of public utilities ? 

7. Aecount for the importance of Public Administration m :1k* m xlern 

sta*te. (Mysore ’43) 

8. Explain with reference to England or U. S. A. the working of Integra- 
tion and point out its limitations. 
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9. Describe the forms of centralisation that are commonly found in 
modern states. 

10. Examine critically the role of the Civil Service in India or Engjand 
and show how far it would be right to charge it with despotism. 

11. What are the objects of judicial control and wlmt are the means 
employed to achieve them ? 

12. Examine the relative merits and defects of the different types of 
Personnel. 

13. Explain the basis on which individuals are to be promoted to 

higher posts. % 

14. Docs the following definition adequately bring out the meaning and 
the scope of public administration ? — ‘‘Public Administration is the management 
of men and materials in the accomplishment of the purposes of the state”. 

15. Write an essay on the functions of the Collector in the administrative 
system of British India. In what respects have they altered since 1920 ? 

16. Describe the methods in vogue as regards the recruitment and 
training of public servants in England, the U. S. A. and India. 

17. How do you explain the unsatisfactory character of local government 
in India ? What remedies would you suggest ? 

18. What are the advantages and dangers of the system of administrative 
justice ? Explain the meaning of the remark that administrative law as it has 
developed in England is really ‘administrative lawlessness’. 

19. Discuss the principles of financial administration adopted by modern 
states with special reference to Britain and the U. S. A. 

20. Bring out clearly the points of resemblance and difference between 
public administration and business administration. Illustrate your answer. 

21. Briefly describe the control exercised by judiciary over administration 
in England and India. 

22. Describe the merits and demerits of a system of grants -in- aid in (a) a 
federal constitution and (b) a unitary constitution. 

23. What are the arguments for and against the municipalisation of 
public utilities ? 

24. Give an account of the types of departmental management in regard 
to the administration of the U. S. A. and England. 

25. Estimate the role of the expert and the amateur in public administrate. 

26. What part does the Civil Service play in the Government of a 

democratic state ? Why has its sphere of influence increased in the present 
century ? (Nagpur ’43) 


CHAPTER XVI (PAGE 244) 

1. What do you understand by the term ‘Independents’ of the Judiciary ? 
Why is it necessary in a state that the judiciary should be independent ? 

(Andhra ? 44) 

2. Compare the judiciary of the U. S. A. with that of England. (Cal. .’32) 

3. Discuss the merits and demerits of the Buie of Law and Administrative 

Law in the light of English and French experience. (Mysore ’45) 

4. State exactly the difference between the position of the American 
Judiciary in respect of the interpretation of laws. How far has the judiciary 
proved to be a good protector of the constitution in the United States ? 

(Nagpur ’37) 
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CHAPTER XVII (PAGE 251) 

1. Compare and contrast the party system in Canada* France and the 

U. S. A. (Fun jab ’43) 

2. Discuss the strength and weakness of political parties in the modern 
democratic states. What differences do you observe in this regard in 
dictatorial states ? 

3. Examine the merits and defects of the party system. Discuss in the 
light of your answer the operation of the party system in Great Britain. 

(Cal. ’42) 

4. Compare and contrast the organisation and working of political parties 

in England and India. Is the party system indispensable for the successful 
working of democracy ? (Andhra ’42) 

5. Describe the formation and organisation of parties in India in recent 

years. Examine the growth of these parties from the point of view of successful 
working of Parliamentary Government in India. Do you think the Indian 
system will approximate to the British type or the continental type ? 
Give reasons. (Pat. ’39) 

6. Discuss the use, abuse and true role of the party system in a demo- 
cracy. What do you think to be the future of the party system ? (Pat. ’44) 

CHAPTER XVIII (PAGE 269) 

1. Discuss the final basis of local government in India to-day and suggest 

improvements. (Mysore ’40) 

2. Describe (.he main features of the City Manager type of Municipal 

Government; in the U.S. A., and discuss the extent to which they may be made 
applicable to Indian cities. (Mysore ’40) 

3. Describe the principal sources of income of local bodies in India and 

discuss their adequacy. (Mysore ’41) 

4. How do you explain the unsatisfactory character of local government 
in India ? What remedies would you suggest ? 

5. Describe the composition and powers of local bodies (rural) in India. 

(Mysore ’48) 

6. Discuss the main features of the municipal system of an Indian 

Pr^ince. What improvements would you suggest to make it more useful for 
the citizens. (Punjab ’42) 

7. “The true foundations of national freedom must always rest on a 
democratic system of local self-govcrnment.”Explain and discuss. (Punjab ’44) 

8. Compare the types of local government prevalent in England, France 

and Germany. (Utkal ’45) 

9. Compare the main features of the systems of local administration in 
the U. S. A., Great Britain and the continental countries. Are you in favour 
of local government being run on non-party lines ? Discuss fully. (Pat. ’45) 

CHAPTER XIX (PAGE 282) 

1. How do modern systems of colonial administration compare with the 

homan Provincial System ? (Madras 43) 

2. Give a brief account of the relation between Great Britain and the 

Dominions since 1921. Show the extent to which the ‘Cripp’s proposals’ of 
1 942 were in conformity with the Dominion Status ideal for India. 

(Madras 43) 


85 
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3. In what important respects does the Irish Free State Constitution 

to-day differ from the constitutions of other Dominions in the British 
Commonwealth ? (Madras ’44) 

4. Bring out clearly the implications of the Statute of Westminster. To 

what extent has the Statute brought about a legal equality of status as between 
a Dominion and the United Kingdom ? (Dacca ’40) 

5. How far is it correct to state that the relations of the units of the 

British Empire inter se ‘are international, not constitutional, and are govern- 
ed by international, not municipal, law’ ? (Dacca ’40) 

6. Discuss the nature and extent of the autonomy enjoyed by British 

Dominions at the present day. Does it include the right to secede from the 
British Commonwealth. (Dacca ’42) 


CHAPTER XX (PAGE 292) 

1. ‘We are all socialists now’. Comment with reference to the activities 

of the modern State. (Madras ’40) 

2. State and criticise the idealistic theory of State action, comparing and 

contrasting it with the individualistic theory on the subject. (Madras ’44) 

3. Where would you put a limit to the sphere of the State ? (Dacca ’40) 

4. (a) The State is simply a policeman, and its duty is neither more nor 
less than to prevent robbery and murder and enforce^con tracts’. 

(b) ‘We cannot lay down a definite line restricting the functions of the 

State’. Examine these statements. (Dacca ’40) 

5. Examine the essential postulates upon which the individualistic 

philosophy rests. How far is it correct to state that ‘the best government is 
that which governs least ? (Dacca ’42) 

6. How far do you agree with the view that the purpose, or ends, of the 
State cannot be stated in any exact or absolute form for all times and peoples ? 

(Dacca ’43) 

7. ‘The laissez-fairist and the socialist quarrel over the adequacy of poli- 
tical methods rather than over the legitimacy of ends.’ Examine this 

proposition. (Dacca ’43) 

8 . Examine the functions of government, carefully distinguishing between 

those which are essential and those which are optional. (Cal. 143) 

9. Discuss the idealist view of the ends and functions of the State. 

(Alld, ’43) 

10. Examine critically the socialistic theory of the function of the State. 

(Nagpur *’46) 

CHAPTER XXI (PAGE 309) 

1. What is Communism ? What can be said for and against it ? 

(Madras ’41) 

2. Explain the differences between Socialism and Fascism. What do 

you regard as their merits and defects ? (Madras ’42) 

8 . ‘The movement of socialists is no longer from status to contract but 
from contract to relation.’ Examine. (Madras ’42) 

4. How far is the Fascist theory of the State akin to the Idealist theory ? 

(Dacca ’42) 

5. How far do you agree with the proposition that the basic difference 
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between the Socialistic and Fascist theories is that while the former 1 
are rationalistic, the latter anti-intellectualist ? (Andhra ’43) 

6. The Modern Dictatorship is essentially onc*party despotism.' 

Cominent. (Andhra ’43) 

7. Distinguish between Socialism and Communism. (Alld. *44) 

8. Describe the main features of Guild Socialism. (Alld. *42) 

9. Discuss the Marxian conception of Society and State. (Alld. *41) 


10. What is the Marxist conception of the State ? What arc the 
assumptions on which ‘the withering away’ of the State is premised ? 

(Nagpur *46) 

11. Give a brief account of the main features of Fascism. (Nagpur ’43) 


CHAPTER XXII (PAGE 332) 


1. 'The direct power of the King of England is very considerable. His 

indirect and far more certain power is great indeed* (Burke). To wliat extent 
are these remarks true to-day ? (Alld. *41) 

2. In Great Britain, ‘the permanent official like the King can do no wrong. 

Both are shielded by the responsibility of the minister (Lowell). How far 
are these remarks true ? (Alld. *42) 

3. Trace the growth of the Cabinet system in Great Britain, and analyse 

its salient features. (Alld. ’43) 

4. ‘The Prime Minister, in relation to the ministers generally, is often 

described by the phrase ‘primus inter pare*'. Explain. (Alld. *44) 

5. Discuss the position of the Crown by England. 

(Andhra '42 ; Cal. *44 ; Dac. *41 ; Dac. *44) 

6. Comment on the dictum that the English Constitution is a bundle 

of illegalities and incongruities from which the robust political sense of the 
Anglo-Saxon race extracted magnificent results. (Andhra ’43 H) 

7. Examine the following statements with regard to the British 
Constitution : (a) The King never dies, (b) The King can do no wrong. 

(Cal. *43) 

8. Discuss the position of the Cabinet in England. To what extent 

ha,s tlic Cabinet usurped the functions of Parliament ? (Cal. *42) 

9. Explain the underlying principles of the Cabinet system of Government 

as*H obtains in England, (Dacca *40) 

10. Why does the institution of Kingship still survive in England ? 

(Dacca *40) 

11. Discuss the relation between the law and conventions of the 

Constitution of England. (Dacca *40 H ; ’41). Discuss Dicey’s views on the 
nature of the sanctions bohind them. (Dacca ’41 II ; *43 ; ’43 H) 

12. The sovereign (in England) has under a Constitutional Monarchy 

such as ours, three rights — the right to be consulted, the right to ■ encourage, 
the right to warn. (Bagehot). Examine the statement. (Dacca ’41 H) 

13. ‘The Prerogative appears to be both historically and as a matter of 

actual fact nothing less tlrnn the residue of discretionary or arbitrary authority 
which at any given time is legally left in the hands of the Crown (Dicey). 
Discuss this statement. Explain, in this connection, the difference between 
the prerogative and the statutory powers of the Crown. (Dacca 41 H) 

14. ‘The office of Prime Minister is what its holder chooses to make it’— 

(Asquith). Examine this statement and estimate the position of the Prime, 
Minister in the English Constitution. (Dacca 41 H) 
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15. Describe the position and functions of the Civil Service in Great 

Britain. (Dacca ’42) 

16. Explain fully the nature and extent of the influence exercised by 

the King to-day in the formation and the working of the Ministry in England. 
Discuss, in this connection, the part played by him in the choice of the 
Prime Minister. (Dacca ’42 H) 

17. How would you define a civil servant ? Discuss the relation between 

a minister and a civil servant in England. ' (Dacca ’42 II) 

18. Give a critical estimate 6f Dicey’s conception of the ‘Rule of Law’. 

(Dacca ’43 II) 

19. ‘Cabinet dictatorship is the buhvork behind which the power of 

bureaucracy has grown.’ Discuss this proposition. (Dacca ’43 H) 

20. ‘The ministry decides policy, subject not to royal power but to the 

exercise of the influence which is derived from the unique advantages 
possessed by the Crown.’ Discuss. (Dacca ’43 II) 

21. What, in your opinion, arc the main factors which explain the 

success of the British Parliamentary system ? (Dacca ’44 ID 

CHAPTER XXIII (PAGE 365) 

1. Examine the relationship between the British Cabinet and the House of 

Commons. (Dacca ’43) 

2. Compare the position and functions of the speaker of the British 

House of Commons with those of the speaker of the American House of 
Representatives. (Dacca ’43, ’44) 

3. Point out the similarities and differences between the Committee 

system in the British House of Commons and that in the House of Re- 
presentatives in the U. S. A. Account for the differences. (Dacca ’44^ 

4. To what extent does the House of Commons control the Cabinet 

and the Finances in England in the 20th Century ? (Nagpur ’44) 

5. ‘It is really the House of Commons and the King in Parliament 
that exercises legislative supremacy.’ Examine this statement. (Punjab ’43) 

6. What is meant by the term Parliamentary sovereignty ? Are there 

any limitations on this sovereignty ? (Punjab ’44) 

7. Describe^ the composition and functions of tlic House of Lords. 
Do you agree with the view that ‘the House of Lords will pass in a storm ?’# 

(Pat. ’45) 

8. Explain fully the role of the parties under the English Parliamentary 

system. How has the party system worked since 1921 ? (Pat. ’45) 

9. Describe the machinery of Parliamentary control over finance in 

Britain, and discuss the extent to which it is effective. (Dacca ’44; 

10. ‘The right to issue a writ of Habeas Corpus, strengthened as thai 

right is by statute, determines the whole relation of the judicial body to 
the Executive in England’. How far does this right secure (a) the freedom 
of the individual, and fb) the judicial control of the administrative conduct 
of the executive in England ? (Dacca ’44) 

11. ‘A House of Commons gives the Cabinet life ; but, normally, it' can 

itself live Only so long as it is prepared to go on giving life to the Cabinet.’ 
Examine the extent to which this statement holds good in (a) normal times, 
and (b) in crisis. (Dacca ’44) 

CHAPTER XXIV (PAGE 338) 

J. What is the utility of n ‘Second Cham bet* ? What are the essentials 
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of a good Second Chamber ? How would you reform the British House of 
Lords ? tAlld. 41) 

3* Tn Great Britain ‘the permanent official, like the King, can do no wrong. 
Both are shielded by the responsibility of the minister.’ How far are these 
remarks ? (Alld. ’42) 

3. N3^tiat is meant by delegated legislation ? Account for its growth in 
Great Britain in modern times and discuss its merits and demerits. (Alld. ’43) 

4. What plans have been suggested for the reform of the House of 

Lords ? (Alld. ’44) 

5. What are the advantages and dangers of system of administrative 
justice ? Explain the meaning of the remark that administrative law as 
it has developed in England is really ‘administrative lawlessness.’ 

(Mysore ’42, ’43) 

6. ‘Parliament — chiefly the House of Commons — has lost power not only 

to the electorate ; it has also yielded heavily to the Cabinet.’ Comment on 
this statement. ((Dacca ’41) 

7. ‘Parliament is not, and ought not to be, a governing body. 1 

‘The problem of modern Government is a problem of time ; this is the 
basic reason why the initiative in legislation has passed from the private 
member’. Would you accept or repudiate the above two statements ? 
Give reasons for your answer. (Dacca ’42) 

8. ‘TIis Majesty’s Opposition is no idle phrase’. Fully explain this 

proposition. (Dacca ’42) 

9. Examine the factors that have produced an increase, both in the 
scope and in the importance, of delegated legislation in Britain. (Dacca ’44) 

CHAPTER XXV (PAGE 408) 

1. To what extent is the doctrine correct in theory and practice that ‘the 
Governor-General of a Dominion is the representative of the King and holds in 
all essential respects the saints position in relation to the administration of 
public affairs in the Dominion as the latter does in England’ ? (Dacca ’42) 

2. Compare the distribution of powers between the Centre and the Units 

in the Dominion of Canada and Commonwealth of Australia. (Dacca ’42) 

3. Discuss the position of the Central Executive in Canada and Australia 

insolation to their Second Chambers. (Dacca ’42) 

4. ‘The Dominion of Canada is a thinly-veiled legislative union.’ 

5. The Canadian Constitution is the first experiment of ‘combining 

a responsible executive with a federal form’. Describe the factors which 
brought aboxit this combination. (Dacca ’44) 

6. ‘The British North America Act, 1867, is note-worthy as being a Federal 
Constitution to a great extent drafted by men who were in favour of a legisla- 
tive union.’ Discuss the statement with reference to (a) the circumstances 
that preceded the Act, and (b) the distribution of legislative powers under it. 

(Dacca ’43) 


CHAPTER XXVI (PAGE 425) 

1. Discuss the characteristic features of Australian Federation both in 

theory and in practice. (Dacca ’44) 

2. Give a comparative survey of the Constitution of the Dominion of 

Canada and of the Commonwealth of Australia. (Dacca ’43) 

8. Explain the method of amending the Constitution in Canada and 
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in Australia. What bearing, if any, has the Statute of Westminster, 1931, on 
this matter. Dacca ’43) 

4. Set forth a comparison between Indian federation and American and 
Australian federations. (Mysore ; 41) 

CHAPTER XXIX (PAGE 441) 

1. The frame- work of the French Constitution of the Third Republic bears 
a superficial resemblance to that of the U. S. A. Elucidate the above state- 
ment and bring out the fundamental differences between the two systems. 

(Fat. ’43) 

2. Account for the development of administrative jurisprudence in France. 
Discuss the merits and defects of this system of jurisprudence. (Dacca ’42) 

3. ‘Three powers rule France : the Deputies, the Ministers, and the Local 

Party Committees’. Explain and discuss this statement with reference to 
the French Governmental system before 1940. (Dacca ’43) 

4. Analyse the powers and functions of the French Senate. (Mysore ’44) 

5. Discuss in brief the causes of the failure of the Parliamentary System 

of Government in France. (Alld. ’42) 

6. ‘The election to the Presidency (of France) has been to the man 
1 chosen, the coronation of an honourable but effaced political life, the supreme 

recompense of his honest mediocrity, a golden retirement.’ (Alld. ’44) 

CHAPTER XXX (PAGE 460) 

1. How far are you prepared to admit that in Switzerland alone real 

democracy has been successful ? (Pat. ’44) 

2. Point out the distinctive features which have contributed to the 

successful working of the Swiss Constitution. Do you consider that these 
features could be successfully introduced elsewhere ? (Pat. ’43) 

3. ‘A system of Government which falls in a class by itself, which 
differs fundamentally from the Presidential and Cabinet types, but which 
combines certain features of both, is that of Switzerland.’ Discuss. (Dacca ’43) 

4. Examine the nature of the Swiss Federation, and discuss in this 
connection the following statement : — 

‘The Swiss Constitution really erects the confederation in some measure 
into a tutor and inspector of the Cantons.’ (Dacca ’f 4) 

5. Describe the working of the Referendum and the initiative in 

Switzerland. Would you advocate their adoption in India ? (Mysore ’43) 

6. Bring out the salient features of the Swiss Executive. (Mysore ’43) 

7. What is meant by “Plural Executive” ? How does it differ from 

‘Cabinet Government 1 ? Discuss with illustrations from Switzerland and 
Canada. (Mysore ’44) 

8. Account for the smooth working of democratic institutions in 

Switzerland. (Alld. ’44) 

9. The advantages of direct democratic devises are more opparent 

than real.’ Discuss this statement with reference to the working of democracy 
in Switzerland. (AUd. *44) 

CHAPTER XXXL (PAGE 469) 

* 1. How far i* it justifiable to regard the Senate of the U. S. A. as 

the most poworful Second Chamber of the World ? (p a t, ’44) 
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2. What are the powers of the Congress in the U. S. A. ? How does 

the President influence the legislation. (Punjab ’43) 

•3. Discuss the relative merits of the system of constitutional amendments 
existing in the U. S. A. and France under the third Republic. (Punjab ’43) 

4. Indicate how far, if at all, the Government of the U. S. A. is 

Government by Judges. (Dacca ’42) 

5. How far was the principle of the Separation of Powers incorporated 

in the Constitution of the U. S. A. in 1787 ? How have subsequent events 
modified the intentions of the ‘fathers’ of the constitution ? (Dacca ’42) 

6. Examine the extent to which the American President fulfils the 

function of leadership in national as well as in international affairs at the 
present day. (Dacca ’43) 

7. Illustrate how the power of judicial Review has expanded the 

Constitution of the U. S. A. (Dacca ’44) 

8. Compare and contrast the constitutional relation between the two 

Houses of Legislature in the U. S. A. and Great Britain. (Madras ’43) 

9. Compare and contrast the position and powers of the President of 

the U. S. A. with those of the British Prime Minister. (Nagpur ’44) 

10. Compare and contrast the position of the States in the U. S. A. 

Federation with those of the Provinces in the Canadian Federation. Account 
for any differences you may notice. (Nagpur ’44) 

11. Contrast the jurisdiction and organization of the Supreme Court 

of the U. S. A. with those of the Federal Court in Switzerland. (Alld. ’42) 

12. ‘The personalities and issues of parties rather than the principles 

and forms of Government, constitute the staples of American politics’ (Beard). 
Examine the statement and analyse the roots and sources of party strength 
in the U. S. A. (Alld. ’42) 

13. Explain the process of Presidential election in the United States 

of America. (Alld. ’44) 


CHAPTER XXXII (PAGE 483) 

I. Describe the chief features of the Fascist Organization of the State, 

and account for its emergence. (Pat. ’44) 

J. Discuss the aims of ideals of Totalitarian States. How far do these 

ideals differ from those of democratic States ? (Cal. ’44) 

8. Explain the chief features of the German Constitution of Weimar, 1919. 
To what extent has it been changed since Hitler’s advent to power ? 

(Mysore ’43) 

4. Give a brief outline of the politioal structure of Fascist Italy, and 
show the implications of the Fascist conception of the State. (Pat. ’43) 


CHAPTER XXXIV (PAGE 515) 

1: Discuss the nature and functions of the Presidium of the Supreme 
Soviet of the U. S. S. R, (Dacca ’42, ’43) 

2. What type of Federal Union, whether that of the U. S. A., of the 

U..S. 9. R., or that of Switzerland, would you prefer ? Give reasons for 
Your answer. (Dacca ’42) 

3. Show to what extent the principle of nationality has been respected, 
in the framing of the constitutional system of the U. 8. 8. R. (Dacca ’42) 
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4. ‘In theory, tho U. S. S. R. is a federation of federations on democratic 
principles. In practice, it is a unitary dictatorship.’ Discuss this statement. 

(Dacca ’43) 

6. I)o you accept the view that the Government of the U. S. S/ll. is 
more democratic than that of the U. S. A. ? Give reasons for your answer. 

(Dacca ’44) 

6. Discuss the nature of the rights secured to the citizens by the 

constitution of the U. S. S. It. (Dacca ’44) 

7. From the standpoint of an advocate of Communism, how would 
you justify the existing one-party system in the U.S. S. R. ? Point out in 
this connection the role played by the Communist Party in the U. S. S. It. 

(Dacca ’44) 

8. Describe the chief features of the Constitution of the U. S. S. R. 
What are the basic principles underlying the Soviet conception of the State ? 

(Pat. f '45) 

9. Give a brief outline of the Soviet constitution of 1936 and examine 
the claim of Stalin that it is ‘the only democratic constitution in the world.’ 

(Madras ’43) 


CHAPTER XXXV (PAGE 528) 

1. ‘In all vital matters the policy for India is formulated not at Delhi 

nor at Simla but at White Hall. 1 Discuss this and describe tlic relation 
between the Secretary of State and the Government of India. (Pat. ’43) 

2. ‘India is an autocracy without the autocrat’. How far is this picture 

of the present Government of India correct? What change do you think, 
will be made in it by the full operation of the Government of India 
Act of 1935 ? (Pat. ’43) 

3. Describe the position of the Crown Representative and the Governor 
Geneial under tlic present transitional constitution and the proposed federation. 
Note the important differences in their powers under tlic two systems. (Pat. ’41) 

4. Describe in detail tho power of the British Parliament over the Indian 
Central and Pro\incial Governments under the present constitution and 
the machinery by which it exercises this power. What structural alterations 
will be necessary in this machinery if Doinin inn Status is granted ? (Pat. ’41) 

5. Discuss the present position and powers of the Secretary of State 

for India in relation to the Central Government of India. (Dacca *1) 

6. ‘The Indian legislatures are non-sovereign law-making bodies.’ 

Explain this statement. What are the chief limitations on the law-making 
powers of the existing Central Legislature of India ? (Dacca ’41) 

7. Discuss the peculiar features of the Indian electoral system, with 

special reference to its effect on the working of the Provincial Governments 
in India. (Dacca ’41) 

8. What is a Finance Bill ? Describe the procedure adopted in the 
Central Legislature of India for the passing of a Finance Bill. (Dacca ’41) 

9. Discuss the nature and extent of the control exercised over Central 

finance by the existing Indian Legislature. (Dacca. ’41) 

10. What do you mean by the ‘Government of India’ to-day ? To 

what extent, if any, is it amenable to the control or influence of the Central 
Legislature ? (Dacca ’42) 

11. Discuss the position and powers of the Secretary of State in relation 

to the Administration of both federal and provincial affairs, as contemplated 
by the Government of India Act, 1935, 
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12. Discuss the position and powers of the Governor- General of India 
in relation to his Executive Council. (Dacca ’43) 

1$. Discuss some of the difficulties produced by the working of what is 
popularly known as Dyarchy. (Dacca ’44) 

14. To what extent was the Montagu-Chelmsford Reforms an advance 
upon the Morley-Minto Reforms ? (Dacca ’44) 

CHAPTER XXXVI (PAGE 555) 

1. ‘The Act of 1935 does not introduce in the Provinces a system of 
limited monarchy but a system of limited ministry’. Elucidate tins. (Pat. ’43) 

2. Discuss, with special reference to Bihar or Orissa, the measures 

which have been adopted to reorganize village self-governing institutions in 
India. What success has attended these measures ? (Pat. ’43) 

9. In what matters is the Governor of a province bound to accept the 
advice of his ministers ? Describe the special responsibilities of the Governor 
and examine, in the light of actual experience, how far they art' consistent 
with the scheme of ministerial responsibility. (Pat. '42) 

4. ‘The constitutional key to the Government of India Act (1935^ is to be 

found not in the Act itself but in the Instrument of Instructions wdiich has 
been issued to the Governors’. Discuss this statement and examine the part 
that the Instrument of Instructions is likely to play in the development of 
the Indian Constitution. (Pat. ’42) 

5. Describe and discuss the powers and functions of Upper Chambers in 

the provincial legislatures. Why have not the provinces been treated alike in 
this respect ? (Pat. ’41) 

6. Discuss the constitutional position of the Governor of an Indian 
Province to-day. Can he be called a ‘Constitutional Governor’ ? (Dacca ’41) 

7. What is meant by ‘Provincial Autonomy' ? Discuss the working of 
Provincial Autonomy in your Province since 1937. 

8. Discuss the merits and defects of the existing electoral system in 
respect of provincial legislatures. 

9. What principle has been followed in the Government of Inda Act, 1935, 

in distributing powers and functions between the Federal Government and the 
Governments of the Federal Units ? (Dacca ’42) 

^JO. What do you mean by the Governor acting in his individual judgment 
and acting in his discretion V Illustrate your answer. (Dacca ’42) 

11. To what extent, if any; do the special responsibilities of the Governor 
interfere with the provincial legislature ? Illustrate your answer. 

12. Discuss the powers and responsibilities of the Ministers in a Governor’s 

Province in India. (Dacca ’43) 

13. Discuss the relationship between the Ministers and the Civil Services 

in a Governor’s Province in India to-day. To what extent does such a 
relationship differ from that subsisting between the Ministers and Civil Servants 
in England ? (Dacca ’43) 

14. Describe the role of Political Parties in any Provincial Legislature in 
India eince the introduction of what is known as Provincial Autonomy, 

(Dacca ’44) 

CHAPTER XXXVII (PAGE 601) 

1. Describe the nature of the relation existing between the Paramount 
Power and the Indian States. How far will Paramountcy be affected by the . 
entry of the States into the Federation ? (Pat. '43) 
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2. Examine the grounds on which the proposed scheme of Federation 

in India has been opposed by the different Parties. How far is this scheme 
‘a unique piece of architecture’ ? To what extent was it attempted J-o be 
modified by the Cripps Mission ? (Pat. ’43) 

3. A federal constitution is in essence a constitution of enumerated 

powers’. Does the federal government, proposed to be set up by the Govern- 
ment of India Act of 1935, answer that test ? How is the question of residual 
power solved in the Indian constitution ? (Pat. ’42) 

4. What are the powers and functions of the Upper House in the 
proposed Indian Federation ? Examine its composition, and give your consi- 
dered opinion whether it will be a serious rival to the Lower House. (Pat. ’42) 

5. Describe the present division of financial resources between the 

federating units and the centre. What will be the resources of the provinces 
and the States when the federation is completed ? (Pat. ’41) 

6. Discuss the present position of the Indian States. Will there be any 

change in this position if the Indian States join the All-India Federation as 
provided for in the Government of India Act, 1935 ? (Dacca ’41) 

7. ‘Federation is the only solution of the Indian Problem’. Do you agree 

with this view ? How far are the provisions of the Government of India 
Act, 1935, in this regard satisfactory ? (Dacca ’41) 

8. Discuss the nature and extent of the ‘special responsibilities’ of the 
Governor-General under the Government of India Act, 1935. Distinguish 
between the powers to be exercised by the Governor -General ‘in his discretion’ 
and these to be exercised by him ‘in his individual judgment’. 

9. Discuss the existing distribution of the financial resouces between the 

the Centre and the Provinces in India. Can you suggest any modification 
of the system from the point of view of the Provinces ? (Dacca ’41) 

10. Describe the constitution and functions of the Federal Court of India. 
Should the Federal Court be also the Supreme Court of India ? (Dacca ’41) 

11. Discuss the objections (a) of the people of British India and (b) of the 
Indian Princes to the scheme of Federation embodied in the Government of 
India Act, 1935. 

12. If you are asked to frame a constitution for India, how will you 

do it ? (Dacca ’42) 

13. ‘Paramountcy must remain paramount’ Discuss this statement. 
Through whom does the Crown exercise its paramountcy in India today ? 0 

(Dacca ’43) 

14. Discuss the position of a Federated State in the Federation of India 

as contemplated by the Government of India Act, 1935. (Dacca ’44) 
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